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Section  1. 

PtVUHE  last  mode  of  conveying  real  property  is  by  OA^a  of 
-*-    devise  er  di^oaitioa  contained  in  a  person's  last    ^""*^** 
and  testament,  to  take  place  at  the  death  of  the 
The  word  devise  appears  to  be  derived  from 
and  originally  meant  any  kind  df  division  or 
ution  of  lands  i  but  it  was  used  to  denote  a 
so  early  as  in  the  time  of  Glanville,  who  says, 
tolSss/  enim  qtdUbet  homo,  mqjorilms  debitis  non  invo-  Lib.  7.  c.  5. 
de  rebus  stus,  in  infirmitate  sm,  rationdUlem 
fbcere. 
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1  Inst.  1 1 1 6.  2.  It  is  generally  agreed  that  the  power  of  devising 
w '^ht?^  ^  lands  existed  in  the  time  of  the  Saxons  *  ;  but,  upon 
ten.  173.     th)e'  edtablishmeftt  of  the  Nortal^ns,  it  was  taken  away  ; 

because  it  was  inconsistent  with  the  principles  of  the 

feudal  law :  and  although  many  of  the  restraints  on 

Kb.  7.  c  1^  alienation   by  deed  were  removed  before  Glanville 

wrote,  yet  the  power  of  devising  lands  was  not  al-^ 
lowed  for  a  long  time  after ;  partly  from  an  appre- 
hension   of  imposition    on    persons    in  their  last 
moments;    and  partly  on  account  of  the  want  of 
that  public  notoriety,  which  the  common  law  requir- 
ed in  every  transfer  of  real  property.     And  therefore 
it  is  said,  in  the  same  chapter  of  Glanville  from  which 
the  passage  in  the  preceding  section  is  taken,  which ' 
relates  to  personal  property  only ;    that  no  person 
Could  dispose'  of  hid  lands  by  will.    De  tueredhate 
vero  nihil  in  ultima  vokmtate  disponere  potest. 
Lit.  §  1  ^7.        3.  The  power  df  devising,  however,  continued  as  to 
^b.  Gav.     gfocage  lands,  situated  in  cities  and  boroughs';  and 

also  as  to  all  lands  in  Kent,  whicti  we^e  held  by  the 
custom  of  gavelkind :  and  as  the  ancient  Saxon  laws 
are  supposed  to  have  remained  unaltered  in  Kent,* 
this  is  an  additional  proof  that  lands  were  devisable 
in  the  time  of  the  Saxons.  i 

Tit,  II.  c.  2.      *'  ^®  ^^^  ^^^  *^*  ft  power  of  devising  lands 
i  ^^  was  kidif  ectly  acquired  by  means  of  the  im^ntion  o& 

uses ;  and  this  power  appears  not  only  to  have^  been 
allowed  by  the  Crowu  and  the  ^gislature,  but  even, 
in  some  particular  instances,  to  have  received  thei 
sanction  j  for  by  the  statutes  7  Hen.  VII.  c  3.  an 
14  &  15  He|i.  VIII.  c.  14.,  persons  who  were  in  th 


.uL^ . lU- 


♦  The  Will  of  King  Alfred  is  pi^aenred  in  a  register  of  the  Abbey 
of  KewmitiBter,  at  Winchester,  which  is  still  extant ;  and  has  been' 
lately  puUished  at  the  Clarendon  press*  Oxford.   * 
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King's  service  in  the  wars,  were  allowed  to  alien  their 
lands  for  the  performance  of  theijr  wills,  without 
Jioeiice,  or  fine  for  alienation. 

51  The  practice  of*  devising  the  use  of  lands  car- 
ried the  power  to  dispose  of  real  property  much  far^ 
dier  than  was  consistent  with  the  nature  of  tenures. 
It  tended  to  deprive  the  lords  of  their  wardships, 
profits  of  marriages,  and  reliefs ;  and  the  King  of  his 
primer  seisin,  livery,  and  fines  for  alienation ;  which 
constituted  a  considerable  part  of  the  ancient  revenue 
oi  the  CrotwD.  This,  together  with  many  other  incon- 
veniences.that  ^flowed  from  tb^  doctrine  pf  uses,  was  Tit.  ] i. c.  3. 
removed  by  the  statute  2?  Hen.  VIII.  c.  10.^  .vhich 
uniting  the  legal  seisin  of  the  land  to  the  use,  efiec- 
tually  took  away  the  power  of  devising. 

6.  The  in^conveniences  which   attended  this  re-  Statutes  of 

stiaint  on  the  disposition  of  lands  by  deyis^,  induced     ^   ' 

the  legislature,  in  a  few  years  after,  to  give  ^very  ,one 

a  power  to  devise  a  certain  portion  of  his  Jand.    Aj^ 

actwasmade,^dS  Hen.  VIII.  c.  1.,  intitujled,  **  The  act 

of  wills,   wards,  aod  primer  seisins,   &c/'  reciting 

that  persons  of  landed  property  could  not  conv^ 

niently  maintain  hospitality,  nor  provide  for  their 

fiunilies,  the  education  of  their  children,  or  payment 

of  their  debts,  out  of  their  goods  and  moveables ;  it 

therefore  enacts,  that  all  and  every  person  and  persons, 

haying  manors,  lands,  tenejnent^^  or  hereditaments, 

may  give  and  dispose  of  them,  as  wpU  by  last  will  . 

and  testament  in  writing^  ^  by  any  act  executed  in 

their  lifetime*  in  the  following  n^anner :  if  they  held 

in  socage,  they  might  devise  the  whole ;  and  if  they 

held  of  the  King,  or  of  apy  other  person,  by  knight 

service,  they  might  devise  two  parts,  or  as  much  ^ 

should  amount  to  the  yearly  value  of  two  parts  in 
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three,  in  certainty,  and  by  special  divisions,  so  as  ft 
might  be  known. 

*     7-  By  the  statute  34  &  35  Hen.  VIII-  c.  5.  intituled, 
**  The  bill  concerning  the  explanation  of  wills,"  re- 
citing that  several  doubts,  questions,  and  ambiguities 
)iad  arisen  upon  the  statute  32  Hen.  VIII.,  it  was  enact- 
/ed,  (§  3.)  that  the  words,  estate  of  inheritance,  used  in 
that  statute,  should  mean  only  an  estate  in  fee  simple ; 
and  it  was  further  enacted,  (§  4.)  "  that  all  and 
singular  person  and  persons  having  a  sole  estate  or 
interest  in  fee  simple,  or  seised  in  fee  simple  in  co« 
parcenary,  or  in  common  in  fee  simple,  of  and  in  any 
^anors,  lands,  tenements,  rents,  or  other  heredita* 
ments,    in  possession,    reversion,  remainder,   or   of 
rents  or  services  incident  to  any  reversion  or  re- 
mainder,  shall  have  full  and  free  liberty,  power,  and 
authority  to  give,  dispose,  will,  or  devise,  to  any  person 
pr  persons  (except  bodies  politic  and  i^orporate),  by  his 
last  will  an4  testament  in  writing,  as  much  as  in  him 
of  right  is  or  shall  be,  ^1  his  said  manors,   lands, 
tenements,  rents,  and  hereditaments,  or  any  of  them^ 
or  any  rents,  common,  or  other  profits  or  commoT 
dities  out  of  or  to  be  perceived  of  the  same,  or  out 
pf  any  parcel  therepf,  at  bis  own  free  will  ^d  plea. 


sure.*' 


8.  With  respect  to  lands  held  by  knight  service, 
cither  of  the  King  or  of  a  si^bject,  no  more  than  two* 
^     thirds  thereof  could  be  devised  under  the  authority 
of  the  above  statutes :  but  in  consequence  of  the 
abolition  of  military  tenures,  and  the  conversion  of 
knight  service  into  common  socage,  the  operation  of 
these  statutes  pow  exten4s  to  all   estates  in  fee 
simple. 
I  Inst.  Ill  h.      p.  The  statutes  of  wills  being  in  the  affirmative, 
**«»Ip.  35  fl,  were  held  not  to  take  away  the  custom  of  devising  ; 
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and  fbrmed J  it  was  of  importance,  in  many  cases,  to 
resort  to  the  custom  of  devising,  as  being  most 
beneficial  for  the  devisee.  But  now  the  two  powers 
bezE^  assimilated,  and  made  for  the  most  part  com- 
mensurate, it  can  seldom  happen  that  it  should  be 
necessaiy  to  call  the  power  by  custom  in  aid;  though 
it  is  possible  ^  as  where  the  custom  enables  an  infant 
of  fourteen,  or  a  feme  covert,  to  devise  lands. 

10.  The  idea  of  a  devise  of  land  was  evidently  Nature  of « 
taken  f5rom  the  testament  of  the  Roman  law,  which  these  Su^  ^^ 
vas  at  all  times  allowed  in  £ngland,  with  respect  to  ^^^(^* 
personal  property.    But  the  power  of  devising  lands 
being  given  by  positive  statutei^,  is  only  co-extensive 
with  the  words  of  these  statutes^    A  devise  is  there- 
fore  founded  on  difierent  principles,  and  governed 
by  diflferent  rules,  from  a  testament ;  which  is  oidy 
an  instrument  to  convey  personal  property:  for  a  Cowp^05 
devise  is  considered,  not  so  much  in  the  nature  of  a 
testament,  as  of  a  conveyance,  declaring  the  uses 
to  which  the  land  shall  be  sdbject,  after  the  death  of 
the  devisor. 

11.  The  word  testament,  in  the  Boqian  law,  was 
^jdied  only  to  dispositions    which  contained  the 
institution  or  jappointmeilt  of  an  heir,  who  was  to  take 
all  the  property  of  the  testator:  and  the  Roman 
lawyers  observe,  thovt  a  testament  might  be  made  in 
five  words — Qumque  verbis  potest  qtdsjacere  testament 
tuMy  utdicat,  Lucius  Titiusmihi  hueres  esto.  .All  othejr 
^positions,  in  which  there  W93  no  heir  named,  were 
called  codicils,    or    donatioipib  in  contemplation  of 
deatb.   But  the  English  law  does  hot  admit  of  these 
distinctions  :  for  a  devise  ^ces  not  necessarily  imply 
the  appointment  of  a  general  heir,  or  a  disposition 
^f  all  the  testator's  lands ;  but  only  of  those  which 

3* 
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are  particularly  mentioned ;  and  the  residue  descends 
to  the  heir,  as  if  no  such  devise  had  been  made. 
Tit.  32.  c.  16.      IS*  It  has  been  abeady  stated,  that  wills,  made 
§  23.  in  execution  of  powers,  are  in  fact  appointments  of 

uses ;  but  still  that  they  have  all  the  essential  qualities 
of  wills  or  devises  of  land* 
Of  a  Codicil.      13.  A  codicil,  of  which  the  name  only  is  taken 

from  the  Roman  law,  is  a  supplement  to  a  devise,  or 
an  addition  made  by  a  testator  to  his  will,  and  of 
which  it  is  considered  as  a  part ;  being  intended  to 
alter  or  explain,  or  to  make  some  addition  to,  or 
subtraction  from,  the  former  dispositions  of  the 
testator* 

14.  A  person  may  therefore  make  several  wills  of 
different  parts  of  his  lands,  or  of  distinct  estates  or 
interests  therein ;  and  he  may  also  make  several 
codicils,  altering,  explaining,  'adding  to,  or  sub- 
tracting from,  what  was  before  devised  ;  or  devising 
a  part  of  his  estate  not  disposed  of  by  any  former 
will  or  codicil :  and  the  law  will  annex  such  codicil 
or  codicils  to  his  will,  and  consider  the  whole  as  one 
instrument. 

No  particular  ^^*  '^^^  ^^^  ^^  ^^'  prescribed  any  particular 
Form  neces-  form  in  which  a  will  or  codicil  must  be  made  ;  so  that 
^^'  any  writing  by  which  the  intention  of  a  person  ap- 

pears, to  give  or  dispose  of  his  lands  after  his  decease^ 
though  in  the  form  of  a  deed,  will  be  considered  as 
a  good  devise. 
„. ,  16.  C.  Witham,  by  indenture  made  between  him 

H'itham,       of  the  one  part,  and  Orbel  and  Skin  of  the  other 
Gr^n^!^^*^  part,  declared  his  intration  to  raise  portions  for  his 
Proude,         clijjidren,  and  to  pay  hig  debts ;  and  thereby  settled 
*    bis  lands  on  Orbe}  and  Skin,  in  trust  to  sell  the  same, 
&c.,  and  made  them  executors,  to  the  uses  aforesaid ; 
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and  signed,  sealed,  published,  and  declared  this  to 

be  his  last  will  in  the  presence  of  several  ¥ritnesses.  Clymer  ?. 

The  Court  of  Chancery  declared  this  to  be  a  good  i  Black  R. 

wiU.  345, 

17.  In  a  modem  case,  which  will  be  stated  here-  Habergbam 
after,  Lord  Loughborough,  Mr.  J.  Buller,  and  Mr. 

J.  \l^on  held  that  a  deed  poll,  which  was  intended 
to  operate  after  the  death  of  the  person  who  made  it^ 
and  who  had  alrestdy  published  his  will,  to  which  it 
referred,  should  be  considered  as  a  codicil. 

18.  In  the  case  of  a  devise  of  lands,  the  freehold  is  a  Devise 

in  the  devisee  before  entry ;  and  he  may  enter  with-  H*"'/*"  ^^* 

'  •'  Freehold. 

out  the  assent  of  the  heir  of  the  devisor,  to  whom  j  j^^^  ui  a. 

nothing  descends. .  If  the  heir  of  the  devisor  enters,  iShow.K.7i* 

the  devisee  may  bring  an  ejectment  against  him, 

which,  however,  is  his  only  remedy.     And  those  to  ^  i^^  240  h. 

whom  lands  are  given  by  devise  are  said  to  take  in  Tit.  31.  c.  2.j 

the  nature  of  purchasers ;  though  the  bounty  of  the 

testator  is  the  only  consideration  which  is  supposed 

in  a  win.   But  it  is  settled  that  a  devisee  may  disagree  Crewe  v. 

and  disclaim  a  devise,  in  which  case  nothing  will  ^tt.  I2.'e.  4. 

vest  in  him.  §35. 

i9.  A  devise  imports  a  consideration  in  itself,  and  And  imports 
therefore  there  cannot  be  a  resulting  use  on  it  j  i^t>^  ^^.'***  ^'*" 
can  it  be  averred  to  be  to  the  use  of  any  other  but  the  Tit.  11.  c.  4. 
devisee.    It  is  for  this  reason  that  a  devise  of  lands  }L.   ' 

Tit.  0. 

cannot  be  averred  at  law  to  be  in  bar  of  dower,  join-  ^  21. 
ture,  or  any  other  right  or  interest  to  which  the 
devisee  inay  be  entitled.    But  in  equity  a  devise  is 
sometimes  considered  as  a  satisfaction.    It  should 
however  be  observed,  that  a  will  does  not  defeat  a  j  43.  '  ^* 
prior  voluntary  conveyance. 

20.  Soon  after  the  statute  of  wills,  it  was  found  JJ^^J^^^ 
that  the  power  of  demising  was  attended  with  some  Creditors. 
very  material  Jnconvenieno^;  for  creditors  by  bond 
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or  other  specialty,  which  affected  the  hdr,  provided 
he  had  assets  by  descent,  were  defrauded  of  their 
securities ;  not  having  the  same  remedy  against  the 
devisee  of  their  debtor.    But  by  the  statute  3  WilL 

0 

&  Mary,  c.  14.  it  is  enacted,  (§  2.)  that  all  wills  and 
testaments  shall  be  deemed  and  taken,  only  as 
against  creditor  or  creditors  by  bond  or  other  spe- 
,  cialiy,  in  which  the  heirs  are  bound,  their  heirs, 
successors,  executors,  administrators,  and  assigns, 
to  be  fraudulent,  and  utterly  void.  By  the  4th  see- 
infra,  c.  16.    tioh,  devises  for  payment  of  debts  or  children's  por« 

tiQfts,  pursuant  to  a  marriage  agreement,  are  ex* 
ceplted. 
Treat,  of  £q.  SI*  Mrl^  Fonblanque  has  observed,  that  in  con* 
B.  ].  c.  4.  sequence  of  this  last  clause,  bond  and  other  specialty 
4Ve8.550.  creditors,  whose  demands  do  in  their  nature  affiset 
^^J^J"*  ^*  the  land,  are  still  liable  to  be  prejudiced  by  the 
iBrcILdll.  right  of  their  debtor  to  devise  his  real  estate ;  for  i|* 

he  devise,  subject  to  the  payment  of  his  debts,  his ' 
simple  contract  creditors  will  be  entitled  to  be  paid 
pari  passu  with  such  bond   or  other  specialty  ere* 
ditors ;  because,  in  conscience,  their  debts  are  to  be 
equally  favoured,  being  equally  due. 

KiDaston  ^**  ^^  ^^  been  already  stated  to  have  been  deter* 

w.  Clarke,       mined,  that  an  estate  in  reversion  is  within  this 
"^  '     '  »    '  c^tatute ;  and  that  a  devise  of  the  reversion  by  the 

heir  of  the  obligor,  is  also  within  the  act  i  and  that 

in  such  a  .case  the  lands  are  liable. 
Devisees  are       SS.  Persons  who  claim  lands  under  a  will,  having 

^in  Equity.  ^^  ^^^  ^"  ^^^^  ^^^^>  ^^  entitled,  as  against  the 

heir  of  the  devisor,  to  the  assistance  of  a  court  of 

equity,  for  a  discovery  of  the  deeds  and  writings 

Nmroaaila      relating  to  the  devised  estate ;  and  to  have  them 

v.  Felhan,     delivered  up,  is  foUowinir  the  lands.    Tliis  course  of 

Ca.  460.        proeeedmg  is  founded  on  the  highest  reason ;  for 
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otherwise  all  wiUs  of  land  might  be  disappointed, 
and  the  heir  at  law,  by  gaining  possession,  and 
getting  the  deeds  into  his  custody,  unless  com- 
pellable to  discover  .and  produce  them,  in  order  to 
make  out  the  title  of  the  devisee,  might  defend  him- 
self at  law,  by  setting  up  prior  incumbrances,  and 
by  that  means  prevent  a  legal  trial  of  the  validity  of 
the  will^  and  totally  frustrate  the  intention  of  the 
testator. 

£4.  A  devisee  is  also  entitled,  in  equity,  to  have  vidc  Tit.  15. 
any  incumbrance  which   may  be    on  the  devised  ^'  "*•  ^  ^• 
estate  paid  off  for  his  benefit. 

25.  A  will  of  lands  need  not  be  proved  in  the  a  Will  of 
Ecclesiastical  Court ;   although  it  is  usually  done,  ^^'^^  "«««* 
because  most  wills  of  land  contain  also  a  disposition  in  the  Eocle- 
of  personal  estate ;  for  the  probate  of  such  a  will  ^^^ 
cannot  be  given  in  evidence,  because  all  the  pro- 
ceedings, 60  far  as  they  relate  to  freehold  interests 

in  land,  are  ceram  nonjudke  ;  as  the  Ecclesiastical  Cro.Car.296, 
Courts  have  no  po^^er  to  authenticate  such  instru-  ^^' 
nents. 

26.  It  is  therefore  frequently  necessary  to  produce 
the  (Miginal  will,  and  for  that  purpose  to  take  it  out 
(rf*  the  Ecdesiastical  Court,  in  which  it  has  been 

proved  :  in  such  a    case,    ah  application  must  ^^^  ,  *  .   gn? 
made  to  the  Court  of  Chancery,  for  an  order  to  4Bro.R.47(}, 
deliver  the  wiUL 

27.  These  rules  do  not  apply  to  wills  of  chattels 
real,  or  terms  of  years  y  for  as  they  vest  in  executors, 
all  wills  affecting  them  must  be  proved  in  the  proper 
Ecclesiastical  Court. 

28.  By  the  statute  2  &  3  Ann.  c.  4.  §  20.  it  is  But  may  b« 
enacted,   that  all  memorials  of  wills  that  shall  be  v^^^32 
registered,  of  any  lands  in  the  west  jiding  of  the  c.  27. 
(county  ^f  York,  within  ^e  space  of  six  months  after 
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the  death  of  every  respective  devisor,  dying  in  Eng^ 
land  or  Wales,  or  within  the  space  of  three  yeans 
after  the  death  of  every  devisor  dying  abroad,  shall 
be  as  valid  and  effectual  against  subsequent  pur- 
chasers, as  if  the  same  had  been  registered  imme* 
diately  after  the  death  of  such  devisor. 

29*  By  the  next  section  it  is  provided,  that  in 
case  the  devisees,  by  reason  of  the  contesting  of  such 
wills,  shall  be  disabled  to  exhibit  a  memorial  for  the 
r^stry  thereof  within  the  times  before  limited  ; 
then  and  in  such  case  the  registry  of  the  memorial 
within  the  space  of  six  months  next  after  the  attain- 
ment of  the  will,  or  a  probate  thereof,  or  removal  of 
the  impediment,  shall  be  a  sufficient  registry  within 
the  meaning  of  the  act. 

30.  By  the  statute  6  Ann.  c.  35.  §  14.  the  same 
provision  is  made  for  registering  wills  of  lands  in  the 
east  riding  of  Yorkshire,  as  in  the  above  act  ^  and  by 
the  next  section  it  is  provided,  that  in  case  the 
devisee,  by  reason,  of  the  contesting  such  wiU,  or 
other  inevitable  difficulty,  without  his  wilful  neglect 
or  default,  shall  be  disabled  to  exhibit  a  memorial 
for  the  registry  thereof  within  the  times  limited,  and 
that  a  memorial  shall  be  entered  in  the  office  of  such 
contest  or  other  impediment,  within  six  months  aft;er 
the  decease  of  the  devisor  who  shall  die  within  the 
.  kingdom  of  Great  Britain,  or  within  three  years  after 
the  decease  of  such  person  who  shall  die  beyond 
sea ;  then  and  in  such  case  the  registry  of  the  memo- 
rial of  such  will  within  six  months  after  the  attain- 
ment of  such  will,  or  a  probate  thereof,  or  removal 
of  the  impediment,  shall  be  a  sufficient  registry  with- 
in the  meaning  of  this  act. 

SI.  By  the  statute  7  Ann.  c.  20.  $  8.  tlie  same 
provision  is  made  for  registering  wills  of  lands  in  the 
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county  of  Middlesex,  as  in  the  stat  2  &  3  Ann. ; 
and  it  is  provided,  (§9*)  that  if  the  devisee,  by 
reason  of  the  concealment  or  suppression,  or  contest- 
ing such  virill,  or  other  inevitable  difficulty,  shall  be 
disabled  to  exhibit  a  memorial  for  the  registry  thereof 
within  the,  times  limited,  and  that  a  memorial  shall 
be  entered  in  the  office  of  such  contest  or  other  im* 
pediment,  within  two  years .  after  the  d^ath  of  sucjii 
devisor,  dying  in  Great  Britain,  or  four  years  after 
the  death  of  such  person,  dying  beyond  sea ;  then 
and  in  such  case  the  registry  of  the  memorial  of 
such  will  within  six  rhonths  after  its  attainment,  or 
a  probate  thereof,  or  removal  of  the  impediment, 
shall  be  a  sufficient  registry  within  the  meaning  of 
the  act :  provided  that  in  case  of  any  concealment 
or  suppression  of  any  will  or  devise,  any  purchaser 
shall  not  be  disturbed  or  defeated  in  his  purchase, 
\mless  the  will  be  actually  registered  within  five 
years  after  the  death  of  the  devisor. 

88.  By  the  statute  8  Gep.  II.  c.  6.  §  15.  the 
same  provision  is  made  for  registering  wills  of  lands 
in  the  north  riding  of  Yorkshire,  as  in  the  stat.  2  & 
8  Ann.  j  and  it  is  provided,  (§  16.)  that  in  case  the 
devisee,  by  reason  of  the  contesting  such  will,  or 
other  inevitable  difficulty,  shall  be  disabled  to  exhibit 
a  memorial  within  the  times  limited,  and  that  a 
memorial  shall  be  entered  in  the  office  of  such 
contest  or  impediment,  within  six  months  after  the 
decease  of  such  devisor,  dying  in  Great  Britain,  or 
three  years  after  the  death  of  such  person,  dying 
beyond  sea ;  then  and  in  such  case  the  registry  of  the 
memorial  of  such  will  within  six  months  after  its 
attainment,  or  a  probate  thereof,  or  removal  of  the 
impediment,  shall  be  a  sufficient  registry  within  the 
meaning  of  the  act :  and  it  is  provided  by  the  next 
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section,  that  in  case  of  any  concealment  or  suppres- 
sion of  any  will  or  devise,  no  purchaser  or  purchasers 
for  valuable  consideration  shall  be  defeated  or  dis- 
turbed in  his  or  their  purchase,  nor  any  judgement 
or  statute  creditor  shall  be  defeated  of  their  debts, 
by  any  title  made  or  devised  by  such  wiH,  unless 
the  wiU  be  actually  registered  within  three  years  after 
tHe  death  of  the  devisor. 


(     IS     ) 


TITLE  XXXVIIL 


DEVISE. 


CHAR  II. 
Who  may  devise,  and  to  whom* 


2.  Who  may  devise. 

3.  The  King. 

5.  The  Queen  Omtart. 

6.  9Fho  are  dmMed  fnm  devi^ 

7.  Infants, 

10.  Married  Women. 

12.  Mnts  and  Persons  of  fum- 

sane  sneMonfm 

13.  Removal  of  DisabiUties  does 

not  ^ablisk  a  Will. 


18.  To  whom    Lands   may  he 

devised. 

19.  Unborn  Infants. 

21.  Married  Women. 

22.  Aliens. 

23.  Bastards. 

24.  Persofu  ttficertatn. 

25.  BodMf    PoKHc    cannot    be 

Devisees. 

26.  Dein«ee»  must  submit  to  the 

whoU  Will. 


Section  1. 

nnO  the  validity  of  eveiy  devise  it  is  necessary  that 
-^    there  be  a  devisor,  capable  of  disposing^  and  a 
devisee  or  devisees,  capable  of  taking  the  lands 
devised. 

2.  With  respect  to  the  persons  who  are  capable  of  vTho  may 
devising,  all  those  virho  have  a  pov^rer  of  disposing  of  denae. 
their  real  estates,  by  any  conveyance  inter  vivos,  may 
dispose  of  them  by  will. 

3.  In  16  Rich.  II.  the  Bishops,  Lords,  and  Com-  Tbe  King, 
mens  assented,  in  full  Parliament,  that  the  King, 

his  heirs  and  successors,  might  lawfully  make  their  Rot.  TkiL 
testaments,  and  that  execution  might  be  done  of  the  4  j^,^  335^ 
>jime,  whereof  some  doubt  was  made  before.    This 
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act  only  authorized  our  Kings  to  dispose  of  their 
Tit.  Prerog.  personal  property ;  for  it  is  stated,  in  Brooke's 
P  •  Abridgement,  to  have  been  laid  down  by  Fortescue, 

in  35  Hen.  VI.,  that  the  King  could  not  devise  land 
by  his  testament :  but  it  appears  from  the  Roils  of 
Parliament  that  the  Kings  of  England  were  in  the 
practice  of  conveying  lands  to  trustees,  to  the  use  of* 
their  last  wills. 
39&40G.3.      4.  It  has^owever  been  enacted  by  a  modern 

statute,  that  his  Majesty,  his  heirs  and  successors, 
may,  by  will,  devise  any  manors,  messuages,  lands, 
tenements,  and  hereditaments,  purchased  by,  or 
which  shall  come  to,  his  Majesty,  his  heirs  or  suc- 
cessors, out  of  any  monies  issued  and  applied  for  the 
use  of  his  or  their  privy  purse,  or  with  any  other 
monies  not  appropriated  to  any  public  service  i  or  any 
manors,  &c.  which  have  come  to  his  Majesty,  or  shall 
come  to  him,  his  heirs  or  successors,  by  gift,  devise 
or  descent,  or  otherwise,  from  any  of  his  or  their 
ancestors,  or  any  other  person  or  persons,  not  being 
Kings  or  Queens  of  this  realm. 
The  Queen        5.  The  same  statute,  $  8,  after  reciting,  that  by 

the  law  of  England  the  Queen  consort,  wife  of  the 
King,  was  capable  of  taking,  granting,  or  .disposing 
of  property,  as  if  she  were  a  ^ftme  sole  ;  but  that 
doubts  might  arise,  how  far  this  capacity  of  granting 
or  disposing  of  property  extended ;  and  especially 
whether,  during  the  life  of  the  King  her  husband,  it 
included  the  power  of  devising  and  bequeathing  by 
last  will  and  testament ;  and  reciting  that  his  Majesty 
was  desirous  that  her  Majesty,  during  the  King^s  life, 
should  have  full  power,  by  her  last  will  and  testament, 
to  dispose  of  any  manors,  messuages,  lands,  tene- 
ments, and  hereditaments  purchased  by  or  in  trust 
tor  her  Majesty,  or  which  should  thereafter  vest  in 
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her  Majesty,  or  in  any  person  in  trust  fbr  her,  as  fully 
as  if  she  were  sole  and  Unmarried;  it  is  enacted,  that 
it  shall  be  lawful  for  her  Majesty,  by  her  last  will  and 
testament  in  writings  attested  by  tibne  or  more  witnes- 
ses, to  dispose  of  such  eslstea  a»  ab^  is  authorised  by  videTit.32. 
that  statute  to  grant  by  deei-y  uhi,  bythe  9th  section,  c.  2.  f  8. 
the  like  power  lagiftBii  to  dl ihtaitf  Queens. 

6.  Wkk  nagptet  to  ^le  peisons  who  are  disabled .  Wtio  are  dis- 

the  statute  of  wills  mentions  four  SSii^*" 
tcations  to  the  power  of  devising. 

7«  The   first  of  these  is  infancy;  and  therefore  In&iits. 
persons  under  the  age  of  twenty-one  years  are  inca« 
pable  of  devising  their  lands. 

8.  But  if  there  be  a  local  custom,  that  lands  and   Perk.  }  504. 
tenements  within  a  certain  district,  shall  be  devisa- 
ble by  all  persons  of  the  age  of  fifteen,  or  upwards ; 

a  devise  of  such  lands,  by  an  inlant  of  fifteen,  will  be 
good. 

9.  An  infant  may  devise  the  guardianship  of  his  Bedell  v. 
child,  by  virtue  of  the  statute  12  Cha.  II.  c.  24. ;  and   ^17^^%. 
it  has  been  contended,  that  such  a  disposition  will 

draw  after  it  the  land,  as  incident  to  the  guardianship ; 
but  this  point  has  not  been  determined. 

10.  Married  women  are  also  expressly  diaalifed  by  Married 
the  statute  of  wills  from  devising  their  lands ;  but  W^*™*"- 
loanied  women  are  now  frequently  enabled  to 


of  lands  by  wills,  operating*  as  appointmiNito  ladK  v  i^de  nt.  32. 
powers.  ..  ^  ^^* 

IL  A  woman  whose  husband  has  abji^red  the  Host.  133  a. 
^fcahn,  or  who  has  been  banished  for  life  by  act  of  p^d^r,  ^' 
parliament,  may  in  all  things  act  as  a  Jeme  6ole  ;  and  2  Vem,  104. 
^y  therefore  make  a  will  of  her  lands. 

12.  The  two  other  disabilities  which  are  exp^saly  idiou  and 
mentioned  in  the  statute  of  wflls  are,  idiotcy,  and  ^^11  ""^ 
noiusane  memory.    But  Tt  should  be  observed^  that  memory. 

Vol.  VI.  -         C 
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ev^iy  person  who  makea  a  will,  is  presumed  ta  be  oF 
sound  understanding,  till  the  contrary  is  proved }.  so 
that  the  onus  probandi  lies  on  the  other  side. 
Removal  of  13,  Where  a  devisor  is  under  any  of  the  disabilities 
ch>^  no\*^  before  mentioned,  at  the  time  when  the  will  is  made, 
tabli3h  a'tViih  it  is  absolutely  void,  although  the  disability  be  remov- 
Ti  Mod.  123.  Q^  before  the  death  of  the  devisor ;  for  the  parties 

must  be  ci^>able  of  devising  at  the  time  when  the 
^1  is  made. 
Hawe  v.<  14.  A  man  of  full  age  declared,  in  the  presence  of 

Con^"94.     ^^^  witaessesp  that  his  will»  made  when  be  was 

under  age,  should  stand ;  it  was  however  adjudged 
that  the  will  was  void,  cm  account  of  the  infancy  of 
the  devisor  at  the  time  ^f  the  first  publication.    But 

I  Salk.  238.    ^  ^^  ^^  ^^  beta  republished,  after  the  devisor 

attained  hi&  fuU  age,  it  would  have  been  goqd. 

I I  Mod.  157*      ^^*  I^  ^  ^^  ^s^9^  where  a  married  wom^m' makes 

a  will,  and  afterwards  becomes  a  widow ;  for  the  wiD 
was  void,  in  its  inception. 

8  Vera.  475.       ^^*  '^^*  **  ^  ^^  ^y  ^^^^  Keeper  Wrightj^  tbat  if 

a  will  is  made  bg  a  feme  covert  of  lapds  of  inheritance 
to  J.  S^  and  the  baron  dies,  and  then  the  wife  dies, 
though  her  intention  is  plain,  and  though  aft;er  the 
decease  of  the  baron,  when  she  became  suijuris^  she 
might  have  devised  the  lands  ta  J.  S.,  or  by  a  republi- 
caticm  have  made  the  former  will  good,  yet  it  was 
BQt  relievable  in  equity. 

i  I  Mod.  157;      ^7*  ^*  ^  ^^  down  by  Lord  Ch.  J.  Trevor,  that  if 

a  man  be  non  compos^  and  not  in  his  right  mind,  at 
the  time  of  making  his  will,  thou^  he  afterwards, 
iM^er  w  loqg  before  his  death,  becomes  a  man  of 
understanding,  and  sound  judgement  and  memory,  ' 
yet^e  will  is  void,  and  can  by  no  means  be  made  j 
gqodi  beoause  he  wanted  the  disposing  power  at  the 
lime  of  making  the  will.  ^ 
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18(.  Att  uatural  persona  who  are  m  esse  at  the  time  To  whom 

1  Ml    •  1  II  11^  •       Liands  may 

when  a  will  is  made,  and  who  are  capable  oi  acquir-  i^^  devised. 
Q^  laadft  bj  purchase,  such  as  in&nts,  &c.»  may  be 
devisees. 

ISL  It  was  formerly  much  doubted  whether  an  l^nbom 
infant  in  ventre  matriSj  could  be  a  devisee  in  a  will ; 
but  it  is  now  settled  that  such  a  devise  is  good. 

eo.  A  person  devised  to  his  brother  Henry  Clarke  JhYd^**"''*^ 
and  his  assigns,  for  his  life,  remainder  to  the  use  and  Black.  399. 
behoof  of  all  and  every  such  child  or  children  of  his 
said  brother  as  should  be  living  at  the  time  of  his 
decease.  Henry  Clarke  died  leaving  several  children; 
and  hia  wife  pregnant,  who  was  delivered  seven 
months  after  of  a  daughter.  The  question  was, 
whether  the  posthumous  child  took  any  thing  under 
this  devise. 

LfOrd.Ch.  J.  Eyre  said,  it  was  plain,  on  the  words  of 
the  will,  the  testatcxr  meant  that  all  the  children  whom 
fats  brother  should  leave  behind  him  should  be  bene« 
iited.  But,  independent  of  this  intention,  he  held 
that  an  infant  in  xxntre  matris^  who  by  the  course  and 
mder  of  nature  was  then  living,  came  clearly  wit|iin 
the  description  of  children  living  at  the  time  of  his 
decease.    Judgement  was  given  accordingly. 

21.  A  married  woman  is  not  thereby  disabled  from  Married 
being  a  devisee  in  a  will :  and  although  she  cannot 
take  any  thing  from  her  husband  directly  by  deed  \  JAi.  §  168. 
yet  neither  the  custom  of  devising,  nor  the  statute  of  ^  ^^^^'  ^ ^^  ^* 
wiUs,  disqualify  a  wife  from  being  the  devisee  of  her 
husband ;  because  the  devise  does  not  take  effect  till 
the  deatii  of  the  husband,  by  which  the  marriage  is 
dissolved,  and  they  cease  to  be  one  person. 

29.  Lord  Hardwicke  has  said,  there  is  no  rule  of  Aliens. 

.       2  Ves  362 

law,  or  upon  the  statute  of  wills,  to  prevent  an  alien 
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from'taki&g  by  devise,  although  it  is^doubtfiil  mattei^ 
for  whose  benefit  he  is  enabled  to  take« 
Bastard;!.  ^.  A  bastard  may  be  a  devisee,  but  he  must  have 

Metham  '     gained  a  name  by  reputation  ;  and  therefore  a  devise 
1*  p  w^"*       t^  *  bastard .  in  ventre  matris  is  void,  for  he  cannot 
529.  vide       have  a  name  by  reputation  till  he  is  bom. 
infra,  c.  10.        g^^  ^  devise  to  a  person  uncertain,  as  to  such  of 

uDoertain.      the  daughters  of  A.  as  shall  marry  a  person  of  tiie 
B«te  V.  Nor-  name  tof  Norton,  is  good-:  and  a  devise  to  a  person 

ton,  XJlayiD* 

82.  not  in  existence  at  the  time  when  the  will  is  made,  as 

to  the  first  son  of  A.  B.,  who  has  then  no  son,  is  good 

by  way  of  remainder,  or  executory  devise.  » 

Bodies  Poll-       ^^*  Bodics  poHtic  and  corporate   are    expressly 

tic  cannot      disabled  by  the  stat  34  &  35  Hen'.  VIII.  c  5.  §  14. 

from  taking  by  devise,  in  conformity  to  the  spirit  ot 
'  the  laws  against  mortmain  \  it  was  however  held,  in 

consequence  of  the  stat.  43  Eliz.  c.  4.,  that  a  devise 
to  a  corporation,  for  a  charitable  use;  was  valid,  as 
operating  in  the  nature  of  an  appointment ;  but  now 

f  44^^'  ^'  ^'  ^^^  s*^^*  ^  ^®^*  ^I*  ^'  3^*  ^  rendered  all  devises  for 

charitable  uses  void,  except  such  as  shall  be  made  to 
the  two  universities,  and  to  the  colleges  of  Eton, 
Winchester,  and  Westminster.       The  King  being 
both  a  body  politic  and  corporate,  is  incapable  of 
taking  by  devise. 
Deeiseesmutft      26.  It  is  laid  down  by  Lord  Talbot,  that  when  a 
tJhdS^WiU^^  person  takes  upon  him  to  devise  what  he  has  no 
Forrest  R.     power  over,  upon  a  supposition  that  his  devise  will 
®^'  be  acquiesced  under ;    the  Court  of  Chancery,  will 

compel  the  devisee,  if  he.  will  take  advantage  of  the 
devise,  to  take  entirely,  but  not  partially  under  it ; . 
there  being  a  tacit  condition  annexed  to  all  devises  of 
this  ipture,  that  the  devisee  do  not  disturb  the  dispo- 
sition which  the  devisor  has  made. 


I   27:  A.  having  two  daughters,  B.  and  C,  devised  Noyi  r* 

tds  whereof  he  was  tenant  in  fee  simple  to  B.,  and  J'v"****^*^, 
ds  cf  which  he  was  only  tenant  in  tail  to  C.     It 
im  held,  that  if  B.  claimed  a  share  of  the  entailed 
Ikodsy  she  must  relinquish  her  claim  to  the  fee  simple  Bor  r.  Bor, 
ilands  devised  to  her:  for  the  testator  having  disposed  ^j^J^*-^*'^" 
of  his  whole  estate  amongst  his  cliildren,  what  he  gave  Doer-Ciren* 
I  Aem  was  upon  an  implied  condition,  that  they  should  ^*  ^74  f™ 
Telease  to  each  other. 

28.  A  person,  by  articles  previous  to  his  marriage,  Stmtfield  r. 
agreed  to  settle  lands  to  the  use  of  himself  and  his  2^"^^*^?;ij 

.  ,  .  ,  Forrest,  i/O; 

,infe  for  their  lives,  with  remainder  to  the  use  of  the 
heirs  of  their  bodies.  He  afterwards  made  a  settle- 
ment,  which  was  not  pursuant  to  the  articles ;  and  on 
I  the  marriage  of  his  son,  settled  other  lands  on  him  in 
the  usual  manner,  and  levied  a  fine  of  the  lands  com- 
pfised  in  the  articles,  to  the  use  of  himself  in  fee. 
By  his  will  he  devised  part  of  those  lands  to  his 
daughters,  and  the  rest  of  his  estates  to  his  grandson. 
Lord  Talbot  held,  that  the  grandson,  being  entitled 
to  the  lands  comprised  in  the  articles,  should  be  put 
to  his  election,  whether  he  would  take  under  the- 
viD,  or  the  articles. 

99.  Where  a  will  is  void,  as  a  devise  of  land,  either 
fiom  the  incapacity  of  the  devisor,  or  from  its  not 
being  properly  executed,  and  is  good  as  to  personal 
estate ;  the  heir  may  take  a  legacy  under  it  without 
FelinqoishiDg  his  right  by  descent ;  because,  as  to  the- 
land,  there  is  in  fact  no  disposition  of  it,  and  conse- 
yiently  no  election. 

30.  In  the  case  of  Hearle  v.    Greenbank,   tlie  jj^  ^^  c  i 
^hter,  by  a  will  made  when  she  was  only  nineteen  ^  32. 
jean  old,  gave  a  legacy  to  her  heir  at  law,  and  disposed 
4>f  the  real  estate  to  another  person ;  the  question  was, 
whether,  as  the  will  was  void  as  to  the  land,  and  goodL 

C& 
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as  to  ihe  legacy,  the  heir  ^oidd  have  the  land,  said 
also  the  legacy,  or  be  obliged  to  make  hfe  deetidn. 

Lord  Hardwicke  declared  his  opinion^  tbattlie  hseir 
was  not  obliged  to  make  his  election,  for  the  i^nM,  vnm 
void ;  and  wllen  the  obligaticte  arose  from  the  inalif- 
ficiency  of  the  execution^  or  invalidity  of  ihe  wiB^ 
there  was  no  case  where  the  legatee  was  obliged  to 
make  an  election,  for  there  was  no  will  of  the  land. 

4 

A  man  devises  a  legacy  to  his  heir  at  law,  and  his  lasd 
to  another ;  the  will  is  not  well  executed  according  to 
the  statute  of  frauds  for  the  real  estate ;  the  coiut 
would  not  oblige  the  heir  at  law,  upon  accepting  tfae 
legacy,  to  give  up  t^e  land. 

31.  But  where  the  heir  becomes  entided  to  a  real 

estate  by  descent^  in  consequence  of  its  having  been 

.  fra  c.  3.      purchased  after  the  execution  of  his  fiuth^r's  will, 

by  which  interests  are  bequeathed  to  him,  he  canncH: 
take  both,  but  must  make  his  election. 
Tbelussonv.     .  32.  P.  Tbelussou  devised  several  real  estates  to 
i3V^e7.2'o9-  trustees,  upon  trust  to  accumulate  the  rehts  to  a 

certain  period  ;  and  directed,  that  in  case  he  ^h^iild 
enter  into  any  contmcts  for  the  purchase  of  faoids,  and 
die  before  the  conveyance  thereof,  such  contracts 
sIukM  be  earned  into  execution^  and  the  conveyance 
be  to  his  trustees,  upon  die  trusts  of  his  will.  He 
also  devised  certam  interests  to  his  son.  After  the 
execution  of  this  will,  die  testates*  contracted  for  the 
puKhase  of  some  real  estates,  aisid  died  witihmit  te^ 
publisbing  h»  will.  The  heir  claimed  the  lands  con*- 
tracted  for,  and  also  the  interests  given  ban  by  the 
will. 

Lord  Erskina— "  The  prayer  of  the  bill  filed  by  the 
heir  at  law,  with  Reference  to  this  point,  is,  i^  efibct, 
that  the  personal  estate  of  the  testatdr  shall  be  applied 
to  the  completion  of  these  contractiSt  directed  bv 
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the  will  to  be  idanied  into  execution  for  the  benefit 
ofl3iefaeir;  and  tluit  fae,  in  opposition  to  ^e  will,  may 
take  as  heir  those  estates  so  contracted  for ;  and  the 
trustees  may  stand  seised  to  his  use,  instead  of  the  uses 
of  the  wM.  I  give  the  judgeknent  which  I  find 
tnjrself  bttiliid  to  ^ve  with  some  reluctance,  consider- 
ing tius  will  as  dictated  by  feelings  not  altogether  Vide  infra^ 


consistent  with  convenietice.    But  this  appears  to  me  ^'  ^^* 
to4>e  a  case  of  election.  The  jurisdiction  exercised  by 
this  Court,  compellihg  election,  may  be  thus  described' 
A  person  shall  not  claim  un  interest  under  an  instr^i- 
ment,  without  giving  full  effect  to  that  instrument,  as  *- 
&r  as  he  can.     If  therefore  a  testator,  intending  to 
dispose  of  his  property,  and  making  all  his  arrange- 
ments under  the  impression  that  he  has  the  power  to 
dispose  of  all  that  is  the  subject  of  his  will,  mixes  in 
hi3  disposition  property  that   belongs    to  another 
person,  or  property  as  to  which  another  person  has  a 
right  to  defeat  his  disposition,  giving  to  that  person 
an  interest  by  his  will ;  that  person  shall  not  be  per- 
mitted to  defeat  the  disposition  where  it  js  in  his 
power,  and  yet  take  under  the  will :  the  reason  is  the 
implied  condition  that  he  shall  not  take  both ;  and  the 
consequence  follows,  that  there  must  bel^  election : 
for  though  the  mistake  of  the  testator  cannot  affect 
the  property  of  another  person,  yet  that  person  shall 
not  take  Hie  testator's  property,  unless  in  the  manner 
intended  by  the  testator. 

'*  Hiis  is  the  proposition.  But  it  has  been  said^  that 
when  a  testator  by  his  w91  attempts  to  give  that 
which  is  not  his  property,  but  which  he  supposes  to  be 
his,  forming  his  different  dispositions  upon  that  mis-^ 
t^e,  nan  constat  what  he  would  have  done,  had  he 
b^n  aware  of  the  true  state  of  the  circumstances^ 
%e  best  answer  to  that  was  given  by  Lord  Alvanley 
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2  Ves.  Jun.    in  the  case  of  Whistler  v.  Webster — ^That  no  man 
^^7'  shall  claim  any  benefit  under  a  will,  xndthout  conform- 

ing, as  far  as  he  is  able,  and  giving  effect  to  every 
thing    contained  in  it,  whereby  ^ny  disposition   is 
made,  showing  an  intention  that  such  a  thing  shall 
take  place  ;  without  reference  to  the  circumstances, 
whether  the  testator  had  any  knowledge  of  the  extent 
of  his  power,  or  not.  Nothing  can  be  more  dangerous 
than  to  speculate  upon  what  he  would  have  done,  if 
he  had  known  one  thing  or  another.    It  is  enough  to 
say  he  had  such  intention;  and  the  Court  will  not 
speculate  upon  what  he  would  have  done  in  the  dif- 
ferent cases  put.    If  the  instrument  is  such  as   to 
indicate  what  the  intention  was,  the  only  question  is, 
did  he  intend  the  property  to  go  in  such  a  manner; 
not  whether  he  had  power  to  do  so,  and  would  have 
done  it,  had  he  known  he  could  not,  without  a  con- 
dition imposed  upon  another  person.     Whether  he 
thought  he  had  the  right ;    or,  knowing  the  extent 
of  his  authority,  intended  by  an  arbitrary  execution 
of  power  to  exceed  it ;  no  person  taking  under  tlie 
will  shall  disappoint  it. 

"  In  every  case  of  election  there  must  be  an 
intention  to  dispose  of  tJiat,  over  which  that  per- 
son has  no  power  of  disposition ;  that  is  the  cir- 
cumstance that  creates  election.    The  testator,  with 
tliis  peculiar  object,   the  application  of  his  personal 
estate    to    the    acquisition    of  great    landed    pro- 
perty,  was  not  aware   of  the  distinction  between 
real  and  personal  estate;  and  therefore  conceived, 
that,  under  this  direction  of  his  will  as  to  his  future 
.contracts    for    purchases,    his    trustees    would    be 
legally  seised  according  to  the  uses  of  his  will.     As 
he  had  not  the  power  to  make  that  disposition,  the 
heir  takes  those  (?8tates  that  cannot  pass  by  the  will  j 
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but  the  testator,  not  being  aware^  of  that,  gives  con^ 
siderable  interests  to  his  heir ;  but  gives  those  interests 
under  the  conception  that  the  whole  property  and 
ammgement  were  subject  to  his  control ;  and  upon 
that  ground  the  principle  of  election  must  prevail. 

"  InNoys  v.  Mordaunt  the  testator  imagined  he  had  ante,  f  27. 
power  over  the  estate  which  was  in  settlement,  and 
the  Lord  Keeper  put  the  decision  upon  the  implied 
condition.    That  case  was  followed  by  Streatfield  v.  ante,  k  28. 
Streatfield,  and  several  cases  down  to  Sheddon  v.  gves.  481. 
Goodrich.     The  difSculty  upon  a  plain  simple  prin- 
ciple occurred  in  the  case  of  Hearle  v.  Greenbank.  ante,  §  30. 
But  I  do  not  apprehend  that  this  case  will  be  em- 
barrassed by  that  decision.    Lord  Hardwicke  held 
that  the  act  of  the  infant  had  no  effect ;  that  there 
was  no  disposition  as  to  the  real  estate ;  and  therefore 
a  case  of  election  did  not  arise.  % 

''  This  is  the  case  of  a  man  having  a  clear  right  to 
dispose  by  will,  both  of  his  real  and  personal  estate, 
but  his  disposition  fs^ils  as  to  these  real  estates,  by  ^^ 

his  ignorance  of  the  distinction,  that  a  will  of  a  sub- 
sequent date  was  necessary.  There  is  therefore,  as  in 
the  case  of  Hearle  v.  Greenbank,  no  will  that  can 
touch  these  real  estates.  As  to  the  case  of  a  devise 
with  two  witnesses  only,  the  intention  is  as  plain  as 
in  Noys  v.  Mordaunt :  why  then  should  not  the 
Court  say  in  the  former  case,  the  intention  is  clear, 
but  cannot  as  to  the  real  estate  have  legal  effect,  from 
the  omission  of  a  third^witness  by  mistake  :  as  in  the 
other  case,  the  devisor  attempts,  through  mistake,  to 
devise  an  estate  which' is  in  settiement,  or  belongs  to 
another  person.  The  opinion  of  Lord  Hardwicke  I 
take  to  be  this  ;  a  devise  of  real  estate  is  considered 
as  ^  matter  of  so  much  solemnity  and  inipprtance, 
that  the  law  will,  not  accept  proof  of  the  act,  without 
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the  evidmice  of  three  witnesses.  If  not  so  proved,  it 
is  nothing ;  it  canndt  receive  notice.  The  intention 
cannot  be  represented ;  for  it  cannot  be  presumed, 
and  there  is  no  evidence  :  the  will  not  bein^ 
executed  with  the  solemnity  prescribed  by  the 
law,  as  to  real  estate,  cannot  be  read  :  the  Court 
cannot  see  any  devise  of  real  estate  ;  and  there- 
fore, as  the  estate  does  not  appear  to  be  devised  away 
from  the  heir,  no  act  appearing  to  be  done,  as  in 
this  case  the  act  does  appear  to  be  done  by  Mr. 
Thelusson,  the  heir  cannot  in  that  case  be  put  to 
election. 

^^  The  case  of  Hearle  v.  Greenbank  stands  upon  the 
32  Hen.  8.     same  ground ;    an    infant   under   the  statute  not 

having  a  right  to  dispose  of  real  estate.  The  Court 
cannot  look  at  the  will.  It  is,  from  1}ie  incapacity 
of  the  person  who  frames  it,  considered  as  no  instru- 
ment. 

**  These  are  the  only  instances  in  which  the  principle 
has  been  limited.  It  cannot  be  argued  that  it  does  not 
feach  an  heir  at  law.  Lord  Hardwicke  would  not  put 
the  casfe  of  an  heir  at  law,  by  way  of  illustration,  if 
tibe  heir  could  not  under  any  circumstances  be  put 
to  election.  The  principle  d£  election  is  plain  and 
intelligible ;  that  if  a  person  being  about  to  dispose 
of  his  own  property,  inchidlss  in  his  disposition,  either 
from  mist^e  or  not,  property  of  another,  an  im- 
plication aris$^  that  l&e  benefit  under  that  will  shall 
be  taken  upon  the  terms  of  giving  effect  to  the  whole 
disposition.  Mr.  Thelusson's  heir  takes  these  estate^ 
^  if  his  f&ther  had  not  made  a  will ;  but  my  opinion 
is,  th4t  he  cannot  also  ti^e  what  is  given  to  him  by 
the  win.  He  must  therefore  elect.'^ 
1  Dow.  S49.  tJpon  an  appeal  to  the  House  of  Lords^  the  order 
was  confihned. 
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92.  Mr.Vesey,  in  a  note  to  this  case,  observes,  that  9Ves.347. 
the  case  of  a  devise  to  the  heir  of  an  estate  which  he 
would  have  by  descent,  if  no  \dil  was  made,  and  to 
another  person  of  an  estate  of  which  the  heir  is 
seised  in  his  own  right,  is  put  by  Sir  S.  Romilly  as 
sai^  to  be  a  case  of  election  ;  and  that  Mr.  Sugden 
had  fimnd  a  precise  decision  oT  the  point  accordin^y 
agsinst  the  heir.  Anon.  Gilb.  £q.  Hep.  15.  And  in 
that  instance  it  inight  be  observed,  the  heir  took, 
not  under  Ae  devise,  but  by  his  better  title,  descent. 
The  devisor  however  devising  the  estate  to  him, 
must  be  conceived  to  be  aware  of  his  power  to  devise 
it  aw^y ;  and  the  condition  was  accordingly  iknplied 
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devisable. 
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Section  1. 

Estates  in     ^TIHE  proper  subject  of  A  devise  is  real  property  j; 

FeeSimple.  X  and  the  words  used  in  the  statute  of  wiUs  are, 
<<  manors^  lands,  tenements,  rents,  or  other  heredita- 
ments, in  possession,  reversion,  or  remainder ;''  whicli 
extend  to  eveiy  species  of  real  property,  whether 
corporeal  or  incorporeal. 

3  Bull.  184.     ^*  ^^  ^^^y  estates  in  fee  simple  absolute,   but 
also  determinable  fees,  and  base  fees,  are  devisable 
under  these  statutes ;  the  word  fee  simple  being  taken 
X   in  its  most  extensive  sense. 

S.  By  the  words  of  the  statute  S4  &  35  Hen.  VIIL 
5  4.  all  persons  seised  in  fee  simple,  in  coparcenary. 
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T)r  in  common^  may  devise  the  estates  which  they 
lidld  in  this  manner.  And  all  persons  seised  in  fee 
-simple  may  devise  any  rents,  commons,  or  other 
profits,  out  of,  or  to  be  perceived  of  the  same,  or 
<nit  of  any  parcel  thereof.   > 

4.  The  statute  34  &  35  Hen.  VIII.  only  extends  Estates  for 
to  estates  in  fee  simple,  and  therefore  did  not  enable    '^^' 
persons  to  devise  estates  pur  outer  vie.    But  it  was  r^i^' 
enacted  by  the  statute  29  Cha.  II.  c.  3.  §  12.  that  c«>.  Eli*. 

804. 

^my  estate  pur  auter  vie  shall  be  devisable  by  will  in 
writing. 

5.  As  to  chattels  real,   or  terms 'for  years,  they  Chattels 
might  always  have  been  disposed  of  by  testament, 
because  they  were  only  considered  as  personal  estate. 

But  where  a  person  acquires  a  term  as  executor,  he  Bnmsb j  ?. 
cannot  devise  it ;  for  immediately  on  his  death  it  is  to  p^^"^^ 
the  use  of  the  first  testator,  and  his  executors  have 
it  as  executors  of  the  first  testator,  and  to  his  use. 

6.  Whenever  a  term  for  years  is  devised,  the  con-  Wentw. 
sent  of  the  executor  is  necessary  to  complete  the  c*  2  &  19. 

title  of  the  devisee ;  and  if  a  term  be  devised  to  A. 

« 

for  life,  remainder  to  B.,  the  assent  of  the  executor  10  Rep.  47  &. 
to  the  devise  to  A.  wfll  operate  as  an  assent  to  the 
dense  over  to  B.  and  vest  an  interest  in  him  accord- 
ingly. 

7.  As  uses  were  the  mediiun  through  which  lands  Trust 
were  originally  devisable ;  so  trust  estates,  which  in  ^'^^^ 
fact  are  uses  not  executed  by  the  statute,  are  now 
devisable ;  but  where  a  person  has  only  an  equitable  2  P.  Wms. 
interest  in  lands,  his  devise  of  them  amounts  to  no  ^^^* 
more  than  a  direction  to  those  who  have  the  legal  estate 

in  trust  for  him,  to  convey  it  according  to  the  devise. 

8.  Where  articles  are  entered  into  for  the  purchase  Lan^oon- 
of  lands,  and  before  a  conveyance  of  the  legal  estate 

is  made,  the  purchaser  devises  the  estates,  and  dies } 
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J  Cha.Ca.-39.  such  deviae  will  he  held  good  in  e^ty :  for  nlthoi^li 
9  Mod.  78.    accordiiJg  to^  the  strict  of  ruleg  of  law,  Ae  devisor 

has  not  lands  withjin  the  statute  of  wills,  tiU  a  coiw 
veyance  of  the  legal  estate  is  executed  \  yet,  from  the 
execution  of  the  articles,  the  vendor  is  coi>sid^ed  to 
be  seised  only  iu  trust  for  the  purchaser,  who  in 
equity  is  deemed  the  real  owner  of  the  lands ;  and 
therefore  is  allowed  tp  dispose  of  them. 

9.  Where  an  agreement  for  the  purchase  of  lai^i 

is  not  to  be  carried  into  execution  till  a  fiiiti^e  day^ 

and  previous  to  such  day  the  purchaser  makes  his 

will,  yet  the  lands  sp  agreed  for  pass  by  such  will. 

Greenhill  7.        10.  By  articles  dated  in  April  YJQQy  it  was  ^6ed 

Greenhi^     between  Uie  vendors,  and  the  agent  of  the  purchaser, 

320.  that  the  pcraession  of  the  landa,  agreed  to  be  pur- 

c^^od,  should  be  delivered  at  the  Miehaelmpui  foL- 
lowxng,  and  proper  conv^eyances  to  be  executed; 
and  the  agent  covenanted  that  the  purchase  money 
should  be  paid,  when  possession  was  delivered-  In 
June  foUowiog  the  purchaser  made  his  will  j  and  t|he 
quea^on  w^  whether  these  hmds  passed  by  it. 

Lord  Cowper  decreed  that  they  did,  and  upon  an 
appeal  to  Lord  Keep^  Harcowt,  it  was  argued  by 
Sir  Joseph  Jekyll  and  Mr.  Howe,  that  this  decree 
ought  to  be  reversed.  Hiey  took  a  distinction  between 
an  agreeoent  for  the  immediate  purchase  of  lands, 
aiid  sodi  an  agreement  for  the  future  purchase 
theieof,  as  this  was ;  they  agreed,  that  if  the  articles 
had  been  for  the  present  purchase  gS  the  laad^!,  the 
vendor  would  immediately  have  become  a  trustee  for  . 
the  purchaser ;  and  then  a  deviser  of  them  would 
have  been  good  in  equity  :  but  here  the  possession 
was  not  to  be  delivered  till  Michaelpaias  following, 
nor  was  any  money  to  be  paid  before  tliat  time ;  and 
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tiien  the  paicfaaaer  had  no  power  to  devise  iham 
sooner. 

Oa  the  other  side  it  was  said,  in  support  of  the 
decree,  that  these  lands  were  bound  immediately  from 
iSbe  execution  of  the  articles;  that  the  possession 
oot  being  to  be  delivered  till  a  future  time,  made  no 
difirence  in  equity.  That  if  the  purchaser  had  died 
before  Michaelmas,  the  equity  would  have  descended 
to  the  heir ;  and  he  might  have  brought  a  bill  against 
the  executors  to  compel  the  payment  of  the  purchase 
mooejr  out  of  the  personal  estate. 

Lord  Keeper  Harcourt  said  he  saw  no  reason  to 
Tarjr  the  decree :  he  thought  that  such  future  interest 
was  devisable,  as  well  as  if  it  had  been  in  possession : 
that  the  lands  and  money  were  mutually  bound  by 
the  articles ;  and  affirmed  the  decree. 

11.  Even  a  parol  agreement  for  the  purchase  of 
lands,  which  is  admitted,  so  as  to  be  binding  on  the 

parties,  notwithstanding  the  statute  of  frauds^  wiU  lit.  32.  c  3< 
vest  such  an  interest  in  the  purchaser,  as  he  may 
devise  by  his  will. 

12.  In  the  year  1748  a  parol  agreement  was  made  ]^®*^"*^' 
between  Mr.  Brown,  as  agent  for  Mrs.  Hughes,  and  i  VeJuj, 
Messrs.  Potter  and  Westley,  as  agents  for  the  arch- 
bishop of  Canterbury,  for  the  purchase  of  an  estate 

in  the  Isle  of  Wight.  The  plan  and  particulars  of 
the  estate  were  delivered  to  Westley,  and  on  the 
7th  June  1744  the  parties  met ;  a  price  was  fixed* 
and  it  was  agreed  by  parol,  that  the  purchase  should 
be  completed  the  Christmas  following.  In  Jul^  1744 
the  title  deeds  were  delivered  to  Westley  to  abstract, 
and  deliver  to  the  purchaser's  counsel,  which  was 
done  in  April  1745.  The  further  proceeding  was 
interrupted  by  a  claim  of  one  Huxley  to  part  of  the 
estate  ;  a  bill  vras  filed,  and  it  was  referred  to  the 
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Master  to  inquire  into  the  contract,  who  reported,  in 
February  1746,  that  it  was  a  beneficial  one :  and  the 
next  day  Westley  received  instructions  from  the  arch* 
bishop  to  draw  the  conveyances,  which  he  did,  and 
which  were  approved  of  on  behalf  of  the  archbishop  ; 
on  the  l/th  September  1746  they  were  carried 
to  the  archbishop,  who  returned  them  to  be  engrossed^ 
and  they  were  actually  engrossed  in  his  lifetime,  but 
were  not  executed,  as  intended. 

The  archbishop  had  made  his  will  in  1745,  and  on 
the  10th  April  1747»  long  after  this  agreement,  he 
made  a  codicil,  ratifying  and  confirming  his  will  ; 
and  the  question  was,  whether  the  estate  thus  agreed 
for,  should  pass  by  his  will  and  codicil. 

The  Master  of  the  Rolls  (Sir  J.  Strange)  said,  one 
circumstance  was  wanting ;  the  reducing  the  agree- 
ment into  writing,  according  to  the  statute  of  frauds  ; 
which  if  done  in  1744,  the  estate  would  certainly  be 
considered  as  the  archbishop's,  in  equity,  firom  that 
Tit.  32.  c.  3.   time.     But  though  an  agreement  was  not  reduced 
^®  7*         iiito  writing,  and  signed  by  the  party,  yet  it  was 
hame;  well  known  that  if  confessed,  or  in  paM  carried  into 

Vide  Long-'  ^^cecution,  it  would  be  binding  on  the  parties,  and  here 
ford  V.  Pitt,    was  the  fullest  admission  thereof.   And  as  the  will  wa$ 

republished  by  the  codicil,  it  would  pass  this  estate. 
Mortgages.  13*  If  a  mortgagee  devises  the  lands  mortgaged. 
Tit.  15.  C.2.  before  the  condition  is  broken,  it  will  be  void  ;  be- 
%  38,  kc.  cause  a  conditi(m  is  not  devisable.  But  an  estate  in 
Ga.^8.  ^  moitgage  may  be  devised  after  the  condition  is 
How  V.  broken  :  and  in  such  a  case,  if  the  devisee  exhibits 

I  ^JJ^^  his  bilil  against  the  mortgagor,  to  foreclose  him,  a 
IB.  decree  will  be  made  accordingly. 

Equities  of  ^^*  ^^  equity  of  redemption,  being  similar  in  some 
Redemption,  respects  to  a^  trust  estate,  has  always  been  conmdered 
Tit.  15.  c.  3.  ^  devisable :  and*  in  12  Cha.  XL  it  was  decreed  by 
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the  Court  of  Chancery,  that  where  a  person  seised  Philipt  ▼. 
in  fee,   had  mortgaged  his  estate,   and  afterwards  Rep  10 1?^** 
devised  it,  the  equity  should  go  to  the  devisee,  and 
not  to  the  heir. 

15.  An  advowson  appendant  to  a  manor  will  of  ^^^^^^^^* 
course  pass  by  a  devise  of  the  manor ;  an  advowson  cker  ▼! 

in  gross  being    an  hereditament,  is  also  devisable  p®*^!?' 
under  the  statute  of  wills ;  and  the  next  or  any  number  359.' 
of  presentations  may  also  be  devised  j  in  which  case  EoH^in- 
the  devisee  may  either  present  himself,  or  any  other  coin. 

_  "^  ^.  y  J  2  Black  R. 

person.  1240. 

16.  Whdre  the  incumbent  of  a  church  had  the  in-  Penchyn  v. 
heritance  of  the  advowson  in  him,  and  devised  the  Cro"jiu37l. 
next  presentation,  it  was  held  good ;  for  though  the 

iriQ  had  no  effect  tiH  the  death  of  the  devisor,  yet 
it  had  an  inception  in  his  lifetime,  and  that  made  it 
gbod. 

17*  A  rent  charge  is  devisable  by  the  words  of  Rents, 
the  statute  34f  kS5  Hen.  VIII. ;  but  it  was  formerly  .  ^ 

doubted  whether  a  rent  charge  in  esse,  issuing  but  of  i  Inst,  n  1.  a. 
gavelkind  lands,   and  having  commenced  within  time  ^'_'  ,  ^  .^ 
of  memory,  was  within  the  custom  of  devising;  and  Rob.G8v.79. 
it  was  not  settled  to  be  so,  till  the  time  of  Lord 
Hale. 

As  to  rent  service,  it  of  course  followed  the  nature  idem, 
^the  reversion  or  seignioiy  to  which  it  was  incident : 
;iK»r  was  tl^ere  any  doubt  as  to  the  custom  extending 
to  other  rents^  if  they  had  existed  immemorially. 

18.  Tithes  impropriate  in  lay  hands  are  compre-  Tithes, 
bended  under  the  general  word  hereditaments,  in  the  xit.  22.  S  76. 
Ihtote  of  willsy  and  are  therefore  devisable. 

19.  Lord  Coke  says,  that  franchises  which  are  not  Franchises, 
an  annual  yeady  valop  cannot  be  devised :  and 

elbre  if  the  King  grao^  bona  et  cataUa  feUmum, 
ifs,  estiays,  or  any  other  kind  of  franchises  which 
Vol.  VI.  D 
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are  hoi  of  aii  ahniiat  value,  they  are  not  devisaU 
But  firanchises  of  a  certain  value,  and  not  restrauu 
io  the  person  of  the  grantee  knd  his  heirs,  inay  1 
devised* 

S6.  Franchises,  thougli  hot  of  a  certain  value,  w 
however  pass  by  devise,  as  appur^nant  to   dth 
things  of  an  annual  value. 
3  Hep,  32  K      21.  Thus  in  Butler  and  Baker^s  caise  ii  is  said,  ii 

man  seised  of  sl  manor,  lo  which  a  court-leet,  wai 
estray,  or  any  other  hereditament  which  is  not  ^ 
any  annual  value,  is  appendant  or  s^piiftenai] 
devises  ihe  manor  with  the  appurtenances,  these  sh^ 
pass  as  incidents  to  the  manor* 
Contingent  ^^*  Contingent  remaihdeni,  and  all  other  conimge 
Esutes  and    ^gjates  and  interestis  in  land,  are  now  held  to  be  dev5 

Interests.  *    »  .  •     -^ 

Fearne  Cont.  sible ;    though  fbrinerly  an  c^ihion  prevailed   th 
Rem.  537.     they  did  not  pass  .by  a  will  made  previous  tol&( 

vesting. 
Belwin  r.  g3.  John  Sel^n  bein^  tenant  for  life,   wiA  i 

Seiwin  ■  ^^ 

1  Black  R.     mainder  to  his  son  John  in  tail ;  the  father  and  si 


ili^ibi.  i^^  a  df  d  of  bargain  and  «le,  dated  SQth  Ap 

1751,  to  make  a  tenant  to  ihe  priectjpe,  for  thie  pi 
'pose  of^sufieringa  comitnon  recovery;  the  lises 
which  were  declared  to  be  to  the  father  for  I3e,  i 
munder  to  the  son  in  fee.  Trinity  tierm  b^ian  th 
year  on  the  7th  of  June,  and  on  the  ^th,  John  'i 
%6n  made  his  will,  whereby  he  disposed  of  all  his  K 
estates  $  in  the  same  term  a  writ  of  entiy  :wiA  m 
out,  returhable  qumden.  trhu  which  was  the  1? 
June,  and  the  recovery  was  completed  the  ssf 
term»    John  Seiwin  the  testator  died  soion  after  i 

Tit«36.c.3.  return  of  the  writ  of  entry;  and  the  queationiv] 

whether  the  lands  compr&ed  in  the  recovery  pass 
*by  the  will,  it  having  been  ma^e  before  the  retii 
day  of  the  writ  of  entry» 


; 
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It  was  contended  that  the  testator  had  only  a 
Fatare  executory  use,  at  the  time  of  making  his  ^I, 
not  a  present  use ;  for  the  statute  could  not  draw  the 
estate  to  the  use,  till  the  possibility,  that  is,  the  com- 
pletien  of  the  recovery,  had  actually  happened  ;  and 
that  this  future  executory  use  was  not  devisable. 

The  Court  of  King's  Bench  certified  their  opinion 
to  the  Court  of  Chancery,  that  the  lands  passed  by 
the  will ;  and  Lord  Mansfield,  in  a  subsequent  case,  is 
reported  to  have  said,  that  if  the  practice  of  the  Court  i  Bladt  lU 
allowed  him  to  give  his  reasons,  he  was  prepared  to  ^^ 
have  shown,  with  the  concurrence  of  his  brethren, 
that  all  contingent,  springing^  and  executcH;^  uses, 
where  Ihe  person  who  was  to  take  was  certain,  so 
that  the  ^same  might  be  descendible,  were  devisable. 

^  The  doctrine  laid  down  by  Lord  Mansfield, 
has  been  fully  colifirmed  in  the  two  following  cases. 

Sr  James  Grubb  devised  all  his  real  estates,  in  Moor  t. 
trust  &r  his  son  James  ;  and  if  he  i^dold  die  without  )  h.  Black; 
»8ae,  mider  age,  then  that  all  his  estates  should  go  R*  ^ 
^Cochran  his  heirs  and  assigns.    Cochran  devised  all 
theeatates  whereof  he  was-  seised  in  possession,  re- 
namder,  or  reversion,  to  the  plaintifi^  and  died  in 
Ihe  lifetime  of  Jamts  Grubb  the  son ;  who  afterwards 
'blinder  age  ;  and  without  issue. 

Ona  bfll  brought  by  the  devisee  of  Cochran,  a 
^uestbn  was  made  whether  the  possibility  given  to 
^^ochranwas  devisable. 

'  Wd  Northington. — ^*  I  never  had  any  doubts, 
Ace  I  was  twenty-five  years  old,  but  that  these  con- 
f  lingent  interests  were  devisable,  notwithstanding 
^Wae  old  authorities  to  the  contrary.  I  «ent  the 
'^ttcatioii  however  into  Ae  King's  Bench,  in  the  case 
"^^f^Sehrin  V.  Slslwin,  for  the  satisfaction  of  the  parties ; 
^  the  certificate  of  the  Judges  implies,  I  think, 


; 
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I 

that  they  agreed  ^th  me  In  this  opinion."  Upon 
which  the  Solicitor  General  De  Grej  and  Mr.  Skynner 
waved  all  further  argument  on  the  other  side  ;  and 
Lord  Northington  added — '•^  Thi^s  argument  is  pro- 
perly withdrawn,  as  the  point  is  settled,  and  ought 
not  to  be  shaken.  It  is  a  liberal  and  right  determi- 
.nation." 
g^^  25.  A  testator  devised  his  dwelling-house,  &c.  to 

Jones,  iiis  brother  T.  L.  till  hiSv(T.  L.*s)  youngest  son  I.,  or 

R^..30.     *  any  other  of  his  younger  sons,  should  attain  the  age 

of  21  years.  And  in  case  he  should  have  no  younger 
son  who  should  attain  that  age,  but  only  one  son 
that  shiould  attain  it,  then  tiU  such  only  sonshouldat- 
.tain  that  age. .  And  when  his  said  nephew  L  or  any 
other  of  the  younger  sons  of  the  said  T.  L.  should 
attain  the  age  of  21  years,  then  he  gave  his  said  dwell- 
ing-house, &c.  unto  his  said  nephew  I.,  or  unto  such 
other  sou  as  for  the  time  being  should  be  a  younger 
son  of  his  said  brother  T.  L.,  and  should  first  attain 
his  age  of  21  years,  and  to  the  heirs  and  assigns  of 
such,  younger  son  for  ever.  The  testator  left  his  said 
brother  his  heir  at  law,  and  T.  and  the  said  I.. the 
^ons,  and  only  issue  of  his  said  brother.  L  died  under 
21  years  of  age, ,  and  afterwards  T.,  in  the  lifetime  of 
his  fkther  T.  L.,  made  his  will,  and  devised  "  all  h^ 
worldly  estate,  of  what  nature  or  kind  soever,  whether 
in  possession,  remainder,  or  reversion,  that  he  shoid(l 
die  seised  or  possessed  of,  interested  in  or  entitled 
to,  invested  in,  or  should  belong  to  him  at  his  decease, 
wheresoever  or  howsoever,  in  any  mimner  or  wise," 
unto  his  wife  in  fee. 

Upon  this  case  three  questions  arose.  Firs^ 
whether  there  was  a  vested  interest  in  T. :  secondlj, 
whether,  if  it  was  contingent,  it  was  devisable :  and. 
thirdly,  whether  it  passed  by  the  will.  ^ 
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*  Lord  Loughborough  said,  the  disicussion  of  the 
first  question  was  unneoessarj ;  for  taking  it  to  be  a 
springing  contingent  executory  use  in  T«,  they  were 
ell  ci  opinion  that  it  was  devisable,  and  passed  by 
his  will. 

.    26.  Upon  a  writ  of  error  in  the  Court  of  King's  3  Term  Rep# 
Bench,  the  dedsdon  of  the  Court  of  Common  Pleas  ,  * 

Jones  y« 

was  confirmed :  and  Lord  Kenyon  observed,  that  the  Perry, 
statute  for  enabling    persons  having  any  manors^, 
lands,  &c.  to  devise,  must  mean,  having  an  interest 
in  the  lands.     He  distinguished  between  such  a  con- 
tingent interest,    and  a  mere  possiinUtyy    like  that 
•wlfich  an  heir  has  from  his  ancestor  \  which  was  no- 
thing more  than  the  hope  of  a  succession,  and  was  not 
subject  to  disposition  ;  and  he  hoped  that  the  point 
would  be  considered  to  be  fully  at  rest. 
-    Ashurst,  J.  said,  the  plain  meaning  of  the  statute 
was,  that  every  person  who  had  a  valuable  interest  in 
■lands^  should  have  the  powei:  of  disposing  of  it  by  will. 

*  •  Bdler,  J*^  observed,  that  if  it  was  such  an  interest  as 
vwas  descendible,  it  seemed  strange  to  say,  it  was  not 
*also  devisable  y .  that  they  must  both  be  governed  by 

tbe  same  principle  ;  and  that  it  was  a  sound  distinction 

*  which  had  been  taken  by  the  Chief  Justice,  between 
-a  bare  possibility,  and  a  possibility  accompanied  with 

*  an  interest. 

.Grose,  J.  repiarked,  that  the  4th  section  of  34  & 
•55.  Hen.  Vni..  c.  J5.  which,  was  explanatory  of  32 

Hen.  VUI.  c.  1.,  declared  that  all  persons  having  a  sole 
^  estate  or.  inter^t  in  lands,  &c.  might  devise ;  which  Vtnf  v. 
'.  did  not  include  a  bare  possibility  or  hope  of  succession,  ^  v^f  Jun. 

but  a  possibility  accompanied  with  an  interest.  25  h 

*  27*  When,  the  feudal  doctrine  of  non-aUenation  The  Devisor 
b^an.to.  subside,,  and  some  persons  were  allowed  to  ^^J^^!*" 

:  4ii^Qse  of  theii;^ds  by  will,  a  (levise.was  considered  led. 
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Cowp.  305.    to  h^  in  the  nature  of  an  appointment  to  use^    The^ 
courts,  of  law  therefore  held|  that  a  devise  zSkciixig 
lands  could  operate  only  on  such  real  estates  as  the 
test&tor  had  at  the  time  of  executing  his  will,  and  not. 
•  upon  any  lands  acquired  afterwards. 
,    28.  The  statutes  of  ^vills  adopt  the  same  principle^ 
the  Words  being,  all  and  every  person  and  persons  hav- 
ing manors,  &c.,  or  having  a  sole  estate,  &c; ;  from 
which  it  follows  that  the  devisor  must  have  the  estate 
at  the  time  of  making  his<  will,  for  he  cannot  devise 

3Bep.30b»  ^^^^  ^^  ^  ^^^  ^^  ^^>  ^^P*    "^^  ^  Butler  and 

Baker's  case,  the  Judges  commenting  on  the  word  hao-- 
ingj  in  the  statutes  of  wills,  say, — If  it  be  asked,  qtiis- 
potest  legare ;  the  makers*  of  the  act  answer,  every  per- 
son having  manors,  &c. ;  not  every  person  generally*. 
Brunker  @9«  A  person  devised  all>  such,  sums  of  ttioney^ 

II  Mod  121*  ^^s*  tenements,  goods,  chattels,  and  estates  what* 
1  Salk.  237.  soever,  wherewith  at  the  time  of  his  deoease  he  should 
.  be  possessed  of  invesfied,  to  his  wife.  Nihe  years  after^ 
the  testator  received  a  sum  of  itnoney  in  tight  of  his 
wife,  which  he  laid  xmt  in  the  purchase  of  an  ertate 
in  Kent»  of  the  nature  of  gavelkind,  and  died  with* 
out  having  republished  his  will.  The  heir' at  law  or 
the  testator  entered,  and  his  widow  brought  an  ejects 
inent  to  recover  the  possession.  The  jury  found  a 
special  verdict,  stating  the  above  facts ;  and  that  by 
the  custom  of  gavelkind  any  tenant,  being  seised  or 
lands  in  fee,  might  devise  the  same  by  will  in  writ* 
ing. 

The  Court  was  of  opinion  that  the  lands  did  not 
pass :  and  Lord  Holt  said,  the  lands  purchased  aAer 
the  execution  of  the  will  did  not  pass  by  it,  becau&e 
the  law  of  England  was  plain  as  to  this  point,  by  all 
the  precedents;  and  tiie  law  was  the  same  of  hiid^ 
^    devised  by  cqistom^  as  of  lands  dievised  by  statute : 
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aod  irhenever  a  ipSi  was  pleaded,  it  was  always  said 
tijat  the  testatpr  waa  seised  In  fee,  and  being  so  seised, 
maOfihis  wai}  which  plainly  showed,  that  it  was  ah- 
solutelj  necessaiy  he  should  be  seised  in  fee  at  the 
time  of  making  his  will. 

Uppii  a  writ  of  erroi:  i;)  t^e  House  of  Lord?,  thia  3  Bro.  FkrL 
judgmjent  w^  affirm^  ^  u.  19. 

ao.  It  has  been  stated  that  lands  contracted  for  may 
be  devised :  there  must,  however,  be  express  article?, 
or  a  positive  agreemenjt,  binding  within  the  statute 
of  ficauds,  for  the  purchase  ct  an  estate,  entered  into 
and  completed  befpre  the  execution  of  the  will  ^ 
otherwise  such  estate  will  not  pas?  by  it« 

Mr.  I^o^gford  eji^te^d  into  articles  wit^  Governor  Lonf^ford 
jpitt,   fof  Uie  sale  of  lajU^s  vx  Cprnwajl.      Long  2R  Wms. 
before  the  e^ecutip^  of  the  articlep.  Governor  Pitt  ^29. 
pu^  his  will ;  and  the  question  was,  whether  the 
U|A(|$  ^mprisc^  VQi  the  articles  passed  by  the  will  ^ 
^|t  :v:as  l^eld  that  they  did  not. 

jJL  T!*^  .4eviaor  must  not  only  be  actually  seised,  ^i^d  must 
or  well  exititled  to  the  lands,  at  the  time  of  makinfic  <50Dtinue 
h^  yf^ ;  but  mu8|;  continue  to  be  seised  or  entitled  entitled, 
to  them,  till  the  time  of  his  death :  for  in  the  case  of  a  1 1  Mod.  IK. 
dpvfpe  of  ^  l^al  estate,  the  will  cannot  take  effect  unle^  j^^      ^* 
^  devisor  dies  ^eise^.    So  that  if  a  pen^n  devises  his  . 

la^ds,  and  is-afterwards  disseised,  smd  dies  befoje  entry,  Devise,  pia5« 
^  (^vise  is  void*     B,ut  if  the  devisor  xe-enters,  the 
^}^  bi^pme^  again  valid  j  according  to  the  opinion 
i^JLord  Holt ;  .because  when  a  man  is  disseised,  and  4  Burr.  R. 
reenters,  the  disseisii^is  pursed,  and  the  disseisee  is  i^^^- 

'  ."         *    8  Ves»  283 

gfMasidered  as  jaever  haying  been  out  of  possession.  r 

il^esyd  the  devise  ;js  of  an  estate  in  reversion,  it  .  \    ' 

91^  not  he  (^yeifted  and  turned  to  a  i^ht,  of  which 
V  f^CQHpt.wiU  jae  ^wn  in  »  sxibaequeint  part  of  this  ^einft., 
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Exception*.       32.  There  ar^  a  few  casies  in  which  it  has  been 

held  that  a  devise^  should  operate  upon  property 
which  the  devisor  had  not  at  the  time  of  making 
'his  will. 

Tenancies         33.  Thus  where  a  person  devised  his  manor  of  A*, 

I  Saik.  2^*8.   *^^  subsequent  to  the  execution  of  his  will,  but. 

I I  Mod.  (29.  before  his  decease,  a  tenancy  escheated ;  it  was  ad-* 

mittied  that  it  would  pass  to  the  devisee,  as  being  part 
of  the  manor. 
Copyholds         S4.  It  has  also  been  determined,  that  where  a. 
E^'t^^Lord   P^^^^^  seised  of  a  manor  made  his  will,  and  after- 
wards purchased  a  copyhold  held  of  the  manor,  'the 
land  passed  by  the  wiU. 
Koe  V.  Wc^,  *  35,  Mr.  Hale  devised  the  manor  of  King's  WaTdea 
m!^^'  ;  ^th  the  appurtenances;  and  all  his  messuages,  landa^ 
'tenements,  and  hereditaments  in  the  parish  of  King^s 
Walden,  to  W.  Hale,  esq.   Mr.  Hale,  after  making  his 
will,  purchased  a  copyhold,  parcel  of  the  said  manor^ 
and  held  of  himself,  as  lord  of  the  manor,  and  the  same 
was  surrendered  to  the  use  of  Mr.  Hale  and  his  heirs. 
It  was  determined  that  this  copyhold  passed  by 
'■  the  will  of  Mr.  Hale ;  because,  in  the  eye  of  the  law, 
the  copyholders  of  the  manor  are  only  tenants  at 
will  to  the  lord,  who  is  seised  of  the  freehold  and  in-* 
.    .  heritance  of  the  whole.    Now,  when  the  lord  in  this 

* '  case  made  his  will,    it  operated  upon  the  whole 

manor,  including  the  demesnes  and  services ;  and 
when  the  copyhold  was  purchasisd  by  the  lord,  it  was 
still  part  of  the  manor,  and  passed  by  a  devise  of 
'      ;  the  manor. 
And  Terms        36.  A  term  for  years,  purchased  after  the  execution 
1  p.  Wms.    ^f  th®  will,  passes  by  it,  because  it  is  only  a  chattel 
i7fi'  ^^^^'   real ;  and  the  will  in  this  instance  operates  as,  a  tes- 
tament, and  not  as  a  devise,  either  by  custom  or  by 
'    '  the  statutes  of  willfT* 
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87*  It  has  been  stated  in  a  former  title,  that  where  A  Ri^ht  of 
there  is  a  tenant  for  life^  with  a  vested  remainder,  or  a  de^ble. 
TeY«isi6n  immediately  expectant  thereon,  in  another 
person,  and  such  tenant  for  life  levies  a  fine,  it  divests 
the  remainder  or  reversion,  and  turns  it  to  a  right, 
leaving  only  in  the  remainder-man  or  reversioner  a 
mere  right  of  entry,  which  is  not  devisable. 

38.  Thus  in  the  case  of  Goodright  v.  Forrester,  Lord  Tii.35. 
Ellenborough  said,  the  second  question  was,  whether  a 
right  of  entry  was  devisable,  and  the  Court  was  of 
opinion  that  it  was  not  devisable,  for  such  right  was 
certainly  not  assignable  by  the  common  law,  nor  did  it 
fall  within  the  words  of  the  statute  82  Hen.  VIII.  c.  1., 
which  were,*^  <<  having  manors,  lands,  tenements,  or 
hereditaments  ;*'  nor  of  the  statute  34  &  35  Hen.  VIH. 
c  5.  §  4.  which  were,  "  having  a  sole  estate  or  inte- 
rest in  fee'  simple  of  and  in  any  manors,   &c.   iqi 
possession,  reversion,  6r  remainder/'     In  Corbet's 
cas^  1  Rep.'  85  i.*  "For  the  construction  of  wills,  • 
this  rule  was  taken  by  the  justices  in  their  arguments, 
that  such  an  estate,  which  cannot  by  the  rules  of  the 
common  law  be  conveyed,  by  act  executed  in  his  life, 
bj  advice  of  counsel  learned  in  the  law,  such  estate 
cannot  be  devised  by  tibe  will  of  a  man  who  is  intend* 
ed  by  law  to  be  mops  constlH.^^  From  whence  it  might 
be  inferred,  that  out  of  that  interest,  in  which,  by  act    . 
execated  in  a  man's  life,  it  was  not  possible  to  create 
any  estate,  no  estate  could  be  created  by  his  will. 
And  in  Butler  and  Baker's  case,  8  Rep.  3S  a.  it  is  said^ 
*^  Without  question,  that  which  a  man  cannot  dispose 
of  by  any  act  in  his  life,  shall  not  be  taken  for  any  of 
)u8  manors,  &c*  whereof  he  may  devise  two  parts,  by 
authority  given  him  by  the  statute."    And  in  Lord 
Moan^oy*s  case,  Godb.  VJ.  it  was  laid  down,  «*  that 
the  statute  'of  wills,  32  Hen.  VIIL  that  it  shall  be 
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lawful,  &c.  to  devise  two  parts,.  &c.,  respects  only  such 

things  as  are  devisable ;  l)ut  a  right  of  entry  was  not 

devisable,  and  therefore,  according  to  the  tern^s  of  the 

statute,  and  the  authority  of  that  case^  wa3  npt  devisr 

able.    For  these  reasons  the  Court  was  of  opinioa 

that  there  must  be  judgement  for  the  defendaaU 

And  whatever  mischief  or  hardship  might  attend  the 

decision  of  this  case,  or  might  be  expected  to  arise 

from  the  application  of  the  same  rule  to  other  case^ 

it  was  an  inconvenience  which  could  only  be  remedied 

by  positive  law ;  and  the  propriety  of  applying  sucJ^i 

a  remedy,  whereby  the  same  ri^ts  of  entry  and  action 

which  belong  to  the  heir,  might  be  extended  to  thtr 

devisee,  was  a  question  particularly  fit  fpr  the  conai-' 

deration  of  the  legislature  *• 

Nor  a  Joint       39*  Littleton  says,  if  there  be  two  joint  tenants  iir 

lS^^W-     ^^®  ^^  ^^"^^  devisable  by  cystom,  and  one  of  them 

Host.  185 a.  devises  his  share,  it  is  void;  because  no  d^dse  cap 

Tit«  18»  C.2*  ^^  effect  till  afler  the  death  of  the  devisor ;  and  by 

that  event  the  lands  become  immediately  vested  in 
the  other  joint  tenant,  by  survivorship.. 

40*  In  conformity  to  this  principle,,  the  statute 

3i  &  S5  Hen*  VIII*  pnly  enables  persons  having  a 

sole  estate  in  fee  simple,  pr  seised  in  £ee  simple  m 

coparcenaiy  or  in  cppunon,  to  devise,  which  excludes 

3  Rep.  25.     estates  held  in  joint  tenancy.    And  in  Butler  and 

Poph.  87.      Baker^s  case,  in  35  £Iiz.  it  was  laid  down,  that  the  lav 

only  considers  w^t  estate  the  devisor  hid  at  the 
time  of  makmg  his  wiU,  without  regard  to  any  subaBf 
quent  event ;  firow  which  it  foUows,  e«4  has  been 
settled,  that  a  devise  by  »  joint  tenant,  who  afterwards 


*  A  writ  of  ea^tjv^  brought  in  it^ll^xcAefi^er.ClMinb^tl^. 
Judgemrat  vntf  given  on  wotber  point,  1  IfiuntcMi^  fief.  578. 
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severs  the  joint  tenancy  is  void ;  because  the  devisor 
V89&  joint  tenant  when  he  made  his  will. 

41.  Richard  Gilbert  and  Frances  Sophia  Gilbert  ^^  ^* 

Roberts^ 

were  seised  of  the  premises  in  question,  as  joint  3  Burr.  1488» 
tenants  in  fee.  Richard  Gilbert,  on  the  20th  January  Lg^*'  ** 
1754,  made  his  will,  and  thereby  devised  in  these 
words :  '*  Imprimis,  I  give  and  bequeath  all  my  part, 
right,  title,  and  interest,  which  I  have  in. an  estate 
jointly  with  my  sister  Frances  Sophia  Gilbert,  to  my 
wife  Jane.*'  Afterwards,  by  indentures  of  lease  and 
release,  Richard  Gilbert  and  his  sister  made  a  parti- 
tion, and  severed  the  joint  tenancy ;  and  the  estate 
in  question  was  conveyed  to  Richard  in  fee.  The 
question  was,  whether  the  will  was  good  as  to  this 
estate. 

The  Court  was  clearly  and  unanimously  of  opinion, 
'd^t  a  will  made  by  a  joint  tenant,  during  the  conti- 
nuance of  the  jointure,  was  not  a  good  will,  even  as 
to  a  share  of  his  estate, ;  under  the  statute  of  wills, 
notwithstanding  a  subsequent  severance  of  the  joint 
tenancy,  by  a  partition,  \inless  there  was  a  republica- 
tion of  it  aft^r  the  partition. 
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Section  1. 

.  .    .  '     •   • 

Copyholds  A  S  the  Statutes  of  wills  only  mention  Idnds  held  by 
dcroable  ^^^  XX  knight-sfervice,  and  in  socage,  they  do  not  extend 
to  Uses.         to  copyhold  estates  j   but  a  power  of  devising  this 

kind  of  property  has  long  been  indirectly  exercised, 
Gilb.Ten.322.  by  an  application  of  the  doctrine  of  uses,  similar 
1  Inst. l\ib.  ^Q  ^j^^  which  was  anciently  resorted  to,  in  respect  to 

freehold  Iannis,  l^br  ihis  purpose  the  copyholder  sur- 
Holder  v.  renders  his  estate  to  tlie  use  of  his  last  will,  and  then 
infra,  c.'i6.    disposes  of  it  by  his  will,  which  operates  as  a  declara* 

tion  of  the  uses  of  the  surrender,  and  not  as  a  devise 

imder  the  statutes  of  wills. 
S.  By  the  general  custom  ofall  manors,  every  copy- 

hdder  has  a  right  to  surrender  his  estate  to  the  use  of 
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his  will ;  and  in  a  modem  case  it  was  held,  that  if  P»J5«v-Whit«. 

'  *  3  Bro. 

there  was  a  custom  in  a  manor,  that  copyholds  should  Rep.  286. 
loot  be  surrendered  to  the  use  of  a  will,  such  a  custom  ^^       ^^* 
would  be  deemed  void. 

8.  A  stitrender  to  the  use  of  a  will  must  be  pre-  Com.  Dig. 
sented :  but  by  special  custom  such  presentment  may 
be  .made  at  the  next  court,  after  the  death  of  the 
surrenderor,  though  it  be  not  the  next  after  the 
surrender  made ;  and  it  is  said  that  it  would  be  good 
without  any  special  custom. 

4.  A  surrender  to  the  use  of  a  will,  cannot  be  made  ^^^^^J;J®M^ 
4>efore  the  admittance  of  the  devisor,  for  till  then  he 

Jias  no  estate  or  interest  in  the  copyhold. 

5.  Where  a  copyholder  surrenders  to  the  use  of  his  Nature 
evilly  the  estate  remains  in  the  copyholder,  and  does  SurreDden.- 
«ot  vest  in  the  lord ;   for  all  the  design  of  the  sur-  ^  ]^- ^  «• 
Tender  is,  that  the  cfurrenderor  may  dispose  of  it  by  195/ 
liis  wiU ;  not  to  vest  an  interest  in  any  one,  or  to  give 

>away  the  power  of  disposing  of  it. 

.6.  Thus  where  a  copyholder  surrendered  to  the  use  Fitch  v. 
ef  liimself  for  life,  then  to  his  son  for  life,  then  to  the  Cro.  B^i. 
use  of  his  will;  the  son  died,  and  the  father  surrend-  ^2* 
ered  to  the  use  of  another  in  fee.     It  was  held  by 
Anderson  and  Walmsley,  that  the  copyholder  mi^ht 
dispose  of;  it  in  his  lifetime,  notwithstanding  the  sur- 
render to  the  use  of  his  will. 

s 

7v  A  copyholder  having  surrendered  to  the  use  of  Throstout  r, 
his  will,  and  afterwards  surrendering  to  new  particular  2  Blacl? 
41868,  with  reversion  to  himself  in  fee ;  it  was  held  that  ^  ^^^^ 
he  wa^  in  of  the  old  use,  and  might  devise  the  rever- 
sion, without  any  admittance  or  fresh  surrender  to 
the  use  of  his  will. 

8.  Where  a  copyholder  makes  a  surrender  by  way 
af  mortgage,  he  continues  in  possession  of  the  legal 
estate  till  the  mortgagee,  is  admitted,  and  cannot 
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therefore  devise,  without  a  surrender  to  the  use  of'  his 

win. 
Floyd  n  9.  A  person  mortgaged  a  copyhold  in  fee,  and  stuv 

cjted     '       rendered  it  to  the  mortgagee ;  but  the  latter  was  not 


5  Bast,  137^  admitted.   The  money  was  not  paid  at  the  time.  The 

mortgagor  afterwards  made  his  will,  and  devised  the 
estate,  without  asurrtoder  to  the  use  of  his  will,  and 
deed.  The  devisee  brought  his  bill  to  redeem,  makings 
tke  beir  a  party; 

Sir  T.  Sewell,  M.  R.  dismissed  the  bill,  saying  that 
the  pfadntiff  had  no  interest  in  the  copyhold ;  if  the 
mortgagee  had  not  the  legal  estate,  there  was  no 
equity  of  redemption.  The  legal  estate  remained  in 
the  surrenderor,  till  admittance  of  the  surrenderee. 
After  the  first  surrender,  before  admittance,  he  is 
tttOABt  to  the  lord,  and  may  therefore  surrender  to  the 
utfeofhiswilL  A  second  cannot  prejudice  .a  first  sor- 
fender  ^  when  the  first  surrenderee  came  in,  he  would 
be  admitted.  A  mortgagee  was  seldom  admitted ; 
the  mortgage  was  discharged  by  an  <»itry  on  the 
court  roBs ;  all  lemaiaed  in  the  mortgagor ;  no  fine, 
4fco  change  of  tenant,  &c.  A«  he  might  ha^  made  a 
surrender  to  the  use  of  his  in^l,  without  prejudio*  to 

Keoebdl  V.    *^*"^P*^'  ^^  ooght  to  have  done  it :  the  estate 

Scn£ton,  8.    woM  jnot  pass  at  tew,  and  equity  woidd  not  a^lrist  a 

Ves.  Jan.  30.  volunteer  against  the  heir. 

^j^wM*,      The  imm  pmnt  wais  determined  by  the  Court  of 

^^         SSnfi^s  Bench  itt  Easter  term,  1804. 

Smitiht  !(>•  It'lwwAeldin  lOJac.  thatwhereacit^yfiolder 

iBulst. 200. -WMwnders  his  estate  to  the  use  «f  his  wHl,  and 

citfterwairdtfina^awill;  the  lands  do  not  pa«l  by  the 

will,  but  by  thfe  surrender  j  for  the  will  i»  only  deda. 

'Otory  of  tbe  uies  ©f  tlie  suirender. 

f  4.  !&•%**       ^*  ^  ***  ^^**^  ^  ^  suironder  by  a  copyholder  to 
HicW.    ^'   '*^  we  fof  his  will,  and  a  devise  thereof,  the  deviaoe 


I  » 


nk  XXXVm.   Revise.   Gk  iv.  §  11— 16.  «7 

hs  no  title  till  he  is  admitted ;  but  if  a  devise  is  to  Go.Cop.j35«* 
two  {>ersons,  ahd  one  of  them  is  admitted  according 
to  ^  purport  of  the  will,  this  shall  enure  to  both. 

li.  The  devisor  must  have  the  copyhold  at  the 
iitte  of  making  his  will ;  otherwise  it  will  not  pass 
byit 

1$.  Thomas  Warde  made  his  will,  and  recitti^  Warden 
that  he  was  seised  of  a  copyhold  estate  (  wfaertas  in  Anib.299.  • 
&ct  he  Was  not),  devised  all  his  real  estate,  &c«  He 
afterwards  purchased  a  copyhold  'estate,  and  surren- 
dered it  to  such  uses  as  be  by  his  last  will  ^uid  testtu 
oient  should  appoint ;  and  afterwards  died  withopt 
taskmg^iy  other  will. 

Lord  Hardwicke  held  that  the  copyhold  did  ikot 
pass  by  the  will.  1  st.  Becafuse  the  i^ur^render  was  to  a 
liitore  appointment.  Sd.  Because  the  words  of  the 
irifl  did  tiot  extend  to  an  after-purdiased  copyhold ; 
but  <Hily  to  such  of  which  he  was  seised  at  the  time 
tf  making  ihe  will. 

14b  It  is  said  by  Lord  Mansfield  to  b&Ve  been  i  I'enn  Rep. 
<feteR<iined  in  the  cftse  of  Harris  ^*  CuUer,  fi.  ft.  videHeyiiiu 
IVm.  10  Geo.  IIL  that  copyhold  lands,  purchased  y*/^®y^4 
after  a  irffl,  do  not  pa»  by  it.  ,  '^'''' 

15.  It  wa^  "resolved  in  a  modem  case^  that  whei:e  a  i>oe  r. 
^yholder,  havlhg  an  estate  |i»r  aitkr  vie;  surrender-  5  tIm^ 
edall  his'estates  16  possession,  remainder,  orxeversioiii  ^P*  ^^ 
to  the  use  df  his  will^  and  aftefwat*ds  acquired  the 
%e  by  'Aestrent,  such  fe^  did  not  pass  by  th6  ^^ 

i&.  By  the  statute  £r5  Geo.  lU.  e.  192.  itis  enacted, 
that  in  all  Oases  where,  by  the  custom  of  any 
manor  in  En^^d  or  Ireland,  any  copyhold  tenant 
bfiduch  manor  may,  by  lus  err  her  will,  dispose  of  or 
^point  his  or  her  copyhdld  tenements,  the  same 
baling  been  fittrrendered  to  such  uses  as  should  be 
itsdar^  ty^'such  will,  every  disposition  or  charge, 
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made  or  to  be  made  by  any  such  will,  by  any  person 

12  Jaly  1815.  who  shall  die  after  the^ passing  of  this  act,  of  any  sudi 

copyhdd  tenements,  or  of  any  right,  title,  or  interest 

in  or  to  the  same,  shall  be  as  valid  and  effectual  to  all 

intents  and  purposes,  although  no  surrender  shall 

have,  been  made  to  the  use  of  the  will  of  such  person, 

as  the  same  would  have  been  if  a  sturender  had  been 

made  to  the  use  of  such  will. 

Who  may  17»  All  those  who  are  capable  of  devising  freehold 

devbe.  estates  ^ay  also  devise  copyholds.    But  a  married 

woman  cannot  devise  a  copyhold.     And  where  a 

woman  surrendered  to  the  use  of  her  will,  and  after- 

wards  married ;  it  was  held  that  the  surrender  was 

suspended  during  the  marriage,  and  that  a  devise  by 

the  wife  of  the  copyhold  so  surrendered  was  void  ; 

notwithstanding  that,  by  articles  previous  to, the 

marriage,  her  husband  agreed  that  she  should  have 

power  to  devise. 

Geoige  V.  —      18.  Ann  Thombury,  widow,  surrendered  a  copy- 
Amb.  627.      j^^j^  ^  ^^  ^^  ^f  jjq^  ^m .  qq^^  ^^^j^  gj^^  married ; 

but  previous  thereto  she  entered  into  articles,  recitii^ 
the  surrender,  and  that  the  intended  husband  agreed 
i;hat  ^e  should  have  power  to  settle  her  estate,  or  to 
devise .  the  same,  during  coverture,  without  his  con- 
tradiction.  The  wife  made  her  will,  reciting  her 
power  under  tiie  articles;  and  the  question  was, 
whether  it  was  good. 

Lord  Ch.  J.  Willes  delivered  the  opinion  of  the 
Court,  and  laid  down  these  two  propositions :  1st,  That 
a  feme  covert  could  not  make  a  will  of  lands.  2d, 
That  the  surrender  by  her  when  sole,  became  void  i 
or  at  least  was  suspended  by  the  marriage.  As  to 
the  fost,'  it  was  contrary  to  the  34  &.i(5  Hen.  VIIL 
that  a  feme  covert  should  make  a  will ;  for  by  diat 
statute,  wills  made  by  feme  coverts  were  Void  kx 
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But  it  was  argued  that  the  consent  of  the 
by  the  articles,  gave  her  the  power  of  devis* 
thoii^h  by  law  she  could  not  otherwise  do  it ;  and 
ly  cases  were  cited  to  prove  this  doctrine,  but 
ty  were  all  cases  of  wills  of  peraonal  estate,  made 
irirtue  of  such  agreement ;  and  there  could  be  no 
^t  but  the  husband  might  give  her  a  power  to 
of  her  personal  estate,  because  by  the  mar- 
he  had  the  sole  property  in,  and  power  over  it ; 
it  was  otherwise  of  lands  of  inheritance,  belong* 
to  the  wife ;  and  he  could  not  give  her  such  a 
^wer  to  make  a  will,  in  prejudice  of  her  heir  at  law. 
idgement  that  the  will  was  void. 

19*  An  estate  in  remainder  or  reversion  in  a  copy-  What  nmy  be 
lid  may  be  devised,  ^s  well  as  an  estate  in  possession ;    ^^^^  ' 

such  estate  must  be  duly  surrendered  to  tlie  use 
the  will. 

Lord  Coke  says,  if  two  joint  tenants  be  of  copyhold  i  Tn»t.  59  b. 
in  fee,  and  the  oae  out  of  court,  according  to 
custom,  surrender  his  part  to  the  use  of  his  will, 
devises  it  to  a  stranger  in  fee,  and  dies,  and  at 
next  court  the  surrender  is  presented ;  by  the 
ider  and  presentment  the  jointure  was  severed, 
the  devisee  ought  to  be  admitted  to  the  moiety  of  Porter  ?. 
Ittad ;  for  now  by  relation  the  estate  of  the  land  j^,  joo.  ^!^^. 
bound  by  the  surrender. 
20.  It  has  been  stated  in  the  preceding  title,  that  A  Surrender 
manymancfrsi  a  sun:ender  to  a  stranger  and  his  ^^pganEinaii. 
was  sufficient  to  bar  an  entail. .  This  doctrine  '^'^(*  ^7-  c.  2. 
been  extended  to  surrenders  made  to  the  use  of 
surrenderors,  will.     And  Lord  Hardwicke  hasMb^re?. 
where  a  copyholder  seised  of  an.  estate  tail  ^JT^^^ 
jrs  to  the  use  of  his  will,  if  ehtails  by  the*2  Vea.  60  \. 
mi  of  the  nutnor  are  not  barrabl^  by  recovery  or 
but  by  surrender,  in  such  case  the  surrender  to 
Vol.  VL  E 
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{he  use  of  his  will,  not  only  efTectiiates  the  will,  but 
operates  as  a  bar  to  the  'entail. 
Carr  v.Singer,      21.  A  person  being  tenant  in  tail  of  a  copyhold 
C  b!  1750.    ^st^*^>  there  being  a  custom  for  entailing  copyholds, 

surrendered  into  the  hands  of  the  lord,  to  such  uses 
as  he  shbuld  by  any  deed  or  will  limit  or  appoint 
He  made  his  will,  devising  the  customary  premises  in 
question  to  one  of  the  defendants.  Upon  the  rolls  of 
the  manor  there  was  found  one  single  instance  of  a 
surrender  to  bar  an  estate  tail ;  but  it  did  not  appear 
.  what  enjoyment  was  under  the  surrender:  and  no 
instance  was  found  on  the  rolls  of  a  recovery  suffered 
to  bay  estates  tail. 

Birch,  J.  said,  the  question  was,  whether  the  estate 
tail  was  barred  by  the  surrender,  and  the  devise  itt 
pursuance  thereof  j  as  it  was  admitted  there  i^as  a 
custom  in  the  manor  for  entailing  copyholds,  it  must 
be  admitted  there  was  some  method  to  bar  such 

w 

r  entails,  or  else  there  would  be  a  perpetuity,  which  the 

law  abhorred ;  and  he  thought  the  surrender  was  a 
good  bar  to  the  entail. 

Burnet,  J.  said,  he  concurred  in  that  opinion.  The 
whole  of  the  case  came  to  this:— Here  was  a  manor 
in  which  custom  had  established  the  entailing  of 
copyhold,  and  no  method  of  banking ;  for  one 
instance  so  modem  would  not  weigh  with  him.  T^^ 
opiDicn  that  where  there  is  no  recovery  by  custom, 
a  common  surrender  will  do,  was  melitidned  by 
Lord  Cowper  in  2  Vem.  583. ;  but  though  this  was  in 
opinion  only,  his  next  determination,  2  Vem.  702.> 
was  delivered  as  a  judge,  upon  the  very  point  m 
/j^%®^^^  y  his  opinion  therefore  was,  that  the  same 
,  ;  ^ule  must  hold,  that  a  surrender  of  a  copyhold  would 
bfe  a  sufficient  bar  of  the  entail,  where  there  was  no 
recovery  by  custom  to  bar  it. 
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Lord  Ch.  J.  Willes  said,  he  was  the'  less  concerned 

diffkring  in  opinion  in  this  case,  because  he  thought 

the  <^inioii  of  his  brethren  attended  with  less  incon- 

VenieKMre  than  his.     He  agreed  that  an  estate  tail  in 

copyhold  was  not  created  by  custom,  but  custom  co- 

operatifig with  the  statute;  and  that  tf  it  might  be 

created  by  custom,  some  way  to  bar  it  must  be  found 

out,  to  prevent  a  perpetuity.     He  agreed  also  that  a 

snrreiider  would  bar  such  estates,  if  there  was  a 

ciistom  for  it,  according  to  the  express  words  of  Co. 

Lft^  60.     And  Lord  Coke  would  never  have  said, 

that  if  an  estate  nuiy  be  created  by  custom,  a  sur« 

render  by  custom  will  bar  it;  if  it  was  then  established 

that  a  surrender  without  a  custom  would  bar.    His 

opinion  therefore  was,  that  there  must  be  a  custom  to 

make  a  surrender  good.    If  there  was  no  other  way 

to  bar,  he  admitted  a  surrender  would,  without  a 

^rasfom,  frdm  necessity,  to  avoid  a  perpetuity ;  but  if 

there  vf2S  a  way  of  barring,  there  was  an  end  of  that 

question.     He  thought  a  recovery  without  custom* 

would  bar ;  and  if  so,  there  was  no  occasion  for  u  sur* 

reader  td  bar.  As  a  recovery  might  be  sufllered  in  the 

Icftidrs  court,  he  could  not  think  a  surrender  would 

fear :  but  h6w%is  satisfied,  that  unless  this  came  to  be 

the  '(^^tablished  opinion,  great  inconvenience  would 

*ame,  ^nd  hoped  his  brother's  opinion  would  deter^ 

mine  it ;  but  he  could  not  think  the  law  was  so.   The 

oticaflion  iof  this  method  was  from  the  ignorance  of 

stewards,  who  ktteW  not  how  to  suffer  a  recovery,  and 

therefore  chose  to  do  it  by  surrender. 

That  as  bis^  4fr<rther  Abney,  before  his  death,  de- 
dared  himself  of  opinion  with  his  two  brothers, 
judgement  trimt  be  in  support  of  the  surrender. 

9i.  Where  the  legal  estate  in  a  copyhold  is  out-  AneqmtabU 
itanding,  the  person  entitled  to  the  eqiutable  interest  Interest  in 

E2 
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devisable       may  devise  it  without  a  surrender;  for  otherwise  it 
without  a      could  not  be  disposed  of  by  will,  as  a  person  wha 
Surrender.      ^^  not  the  legal  estate  cannot  miake  a  surrender. 
Davie  V.  25.  A  person  agreed  for  the  purchase  of  copyhold 

?S'^cn9.  la«ds>  ^^^^  ^^^®  surrendered  out  of  court  to  his 
2Freero.  157.  use ;  but  bc^ore  admittance  he  died,  having  made  his 
iTcrnJR.     ^.^^    ^^^^  ^y^^  contract,  and  thereby  devised  the 

copyholds. 

It  was  declisu-ed  by  the  CJourt  to  be  dear  that  the 

copyholds  so  agreed  for  passed  by  the  will ;  for  the 

TRt.37.  c.  1.  purchaser  had  an  equity  to  recover  the  land,  and  the 

^  vendor  stood  trusted  for  him,  or  as  he  should  appoint, 

till  a  conveyance  executed/ 
Carv.Elliaon.      24.  The  Solicitor  General  submitted,  that  a  devise 
3  Atk.  73.      of  a  copyhdd  estate,  without  a  surrender,,  where  the 

devisor  hadonly  the'eqiiitaBle  interest,  and  the l^al 
in  trustees,  was  sufficient  to  pass  the  copyholds 

Lord  Hardwicke  declared  his  opinion,  that  the  trust 

of  these  copyholds  would  pass,,  without  a  surrender  to 

the  ujse^'of  the  will.     There  had  been  several  cases 

fiifiti,  c.  5.     so^  determined^    but  particularly  Tuffiiell  v.  Page. 

Sirrvw^^  Because  the  suhender  must  be  by  the  pterwawhe 

1^1.  'had  the  legal  estate;'  and  when  there  was  no  legal 

estate  in  the  ^arty  who  had  the  beneficial  interest,  it 
might  pass  by  a  will,  as  well  as  other  lands.     &it  in 
the  case  of  a  descent,  the  person  so  taking/cannot 
devise  without  a  surrender. 
Doe  V.  25.  Thomas  Earl  of  Stpafford*  surreAdered  t^ertain 

7' Bast?^.  .copyhold  estates  to  the  use  of  his  will  j  and  devised 
them  to  his  only  son  William  in  tail,  remainder  to  his 
tteee^  daughters,  of  whom  Lady  Harriet  Vernon  was 
one,.  in-fee«  -  Lady  Harriet  made  her  will  in  1779*  by 
which  she  devised  all  her  real  estates  to  her  second 
son,  and  died  in  1786-  William  Barl-  o£  Straflbrd 
survived  hef,    and  ;dted  wkhoiit   issue,^  in  1791  i 
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Jmviiig  been  admittecL  Lady  Harriet  did  not .  sui> 
lender  her  estate  in  reversion  to  the  use  of  her^wilL; 
and  the  question  was,  whether  it  passed  by  it . 

It  was  c<mtended  on  behalf  of  the  devisee* — 
1st,  That  die  legal  estate  in  a  copyhold  surrendered  to 
the^ise  of  a  will,  remained  in  the  surrenderor,  and  on 
Jbis  death  descended  to  his  heir,  till  admittance  of  some 
person,  having  relation  to  that  surrender.  Sd,  That 
Ae  interest  taken  by  the  party  named  as  devisee 
ivas,  ttil  admittance,  an  equitable  interest  only ;  and 
that  such  was  the  interest  which  Lady  Harriet  h^d  as 
devisee  in  remainder,  Barl  William  never  hayijag 
Wn  admitted.  3d,  That  Lady  Harriet  might  deyi;se 
such  her  equitable  interest, .  without  any  surreji^er. 
The  Court  of  King's  Bench  held,  that  the  devisee  qf 
Lady  Harriet,  though  admitted,  could  not  recover 
aga.inst  her  heir  at  law,  who  had  also  been  admitted, 
in  ejectment.    Jf  he  had  any  title,  it  wa$(  in  equity. 

96.  It  was  ruled  by  Lord  Talbot,  that  where  ia  King  v« 
eq)yholder  has  mortgaged  his  copyhold,   and  the  f '^'^ 
mortgagee  is  admitted ;  the  mortgagor,  not  having  359. 
the  legal  estate  of  the  copyhold  in  him,  has  no  estate  Macnamar^ 
Aat  he  can  surrender ;  and  therefore  may  devise  the  iiBro^Risj 
copyhold  pregiises  without  any  surrender.  S.  P. ' 

27.  An  opinion  formerly  preyailed,  that  a  devise  But  aa  eqult- 
abne  would  bar  the  entail  of  a  trust  estate  iq,  a  not\a^b* 
eopyhold,  vrithout  a  surrender ;  which  was  probably  » Derisc. 
ado|>ted  on  the  authority  of  the  ibllowing  qase. 

28.  A.  was  tenant  in  tail  of  the  trust  of  a  copyhold*  ^^•y  '^• 
with  remainder  to  J.  S.,  and  requested  the  trustees  to  2  Vera/583. 
luiTender  to  him  in  tail ;  which  they  refusing,  he 

hrought  a  bill  to  comp^  them ;  and  they  put  in  their 
answers.  Tlien^A.  died;  but,  pending  the  suit,. he 
^ent  to  the  lord's  court  and*  desired  to  be  permitted 
to  surrender,  which  was  refused,  because  the  legal 

E3 
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estate  was  in  the  trustees ;  up^n  whicb  A.  made  hts; 
will,  and  devised  the  prenssses  t9  his  wife« 

Lord  Cowper  decreed  the  estate  to  go  according, 
to  the  will,  there  having  been  no  ktcfies  in  the  tes- 
tator :  and  he  having  devised :  the.  estate  to  the  uses 
and  purposes  in  his  will, .  his  Lordship  conceived  that 
was  sufficient  to  bar  the  entailof  a  trust 

29*  The  decision  in. the  above  ciase  appears  taharve 
been  founded  on  the  circumstance,  that  the  person 
entitled  to  the  entailed  trust  estate*  had  done  every 
thing  in  his  power  to  procure  the:  l^al  estate  j  and 
therefore  does  not  establish  any  general  principle : 
and  it  is  now  understood,  tliat  an  equitable  estate 
tail,  in  a  copyhold,  must  be  barred  in  the  same 
manner  as  a  legal  one* 
Hose  V.    -         SO.  Thus  in  a  modem  case,  where  it  was  contended 
1  Hen.  Black.  W  *^^  counsel,  that  the  equitably  entail  of  copyholds 
461.  might  be  barred  by  a  mere  devise  j   Lord  Lough- 

borough said—**  Now,  though  it  is  true  that  tlie  devise 
of  an  equity  in  a  copyhold  requires  no  surrender^ 
yet  that  is  where  the  testatQr  has  a  devisable  estate  : 
thfe  entail  must  first  be  barred ;  the  party  must  have 
done  some  antecedent  act,  to  iteabie  him  to  devise. 
Here  no  such  thing  was  done,  and  the  will  of  T.  W.  H* 
dtd  not  operate  long ;  there  was  no  length  o(  posses* 
sion  against  the  entail,  on  which  to  presume  a  sur* 
rendett" 
tVhereaSur-  3L  It  has  been  stated  in  the -preceding  title,  th^t 
render  will     ^^  Court  of  Chancery  will  supply  the  surrender  of 

be  supplied.  *^  ^*  r 

Tit.  37.  c.  1 .  a  copyhold,  in  favour  of  creditors,,  wife,,  and  children ; 
J 106.  ^^^  therefore  if  a  person  devises  a  copyhold  for  the 

benefit  of  persons  of  this  kind,  without  surrendering 
•  to  the  use  of  his  will,  a  court  of  equit}^  will  supply. 

the  defect. 


Titie  XXXVIII.   Devise.   Ou  iv.  %  31— 35*  55 

principle  upon  which  the  Court  goes  is,  tliat  zwvo.  li  eao, 
miienever  a  man  having  power  over  an  estate,  whetlier 
ownership  or  not,  in  discharge  of  moral  or  natural 
obfigations,  sho¥nsan  intention  to  execute  such  power, 
the  Court  wfll  operate  upon  the  conscience  of  the 
heir,  to  BKike  him  perfect  this  intention. 

32.  In  the  case  of  creditors,  the  Court  will  only  ForCreditors 
supply  a  surrender  where  the  other  estates,  which  ai*e 

liable  to  the  payment  of  the  debts^  are  not  sufficient 

33.  A  person-devised  all  his  real  estates  to  trustees  Drake  v. 
for  payment  of  his  debts ;  and  having  freehold  and  ^^^"*??"* 
copyhold,  he  neglected  to  surrender  the  copyhold  238. 

to  the  use  of  his  will.     Upon  an  application  to  the  Raster  v. 
Court  of  Chancery  to  supply  a  surrender  of  the  copy,  i  Ab/teq. 
hold,  thc^Court  directed,  that  the  master  should  first  ^\ 
lee  whether  there  was  enough,  without  the  copyhold   v.  £iej. 
forpayment  of  debts«  \2b^'  ^* 

3*.  J.  S.  devised  his  real  estate  to  b^  sold,  for 
payment  of  debts,  and  certa^i  pecuniaiy  legacies  ;  Mallabar, 
and,  subject  thereto,  he  devised  his  personal  ^estate  to  ^V^^Eg 
his  sister. 

Lord  Talbot  refused  to  supply  the  defect  of  a  sur^ 
render  of  the  copyhold  to  the  use  of  the  will,  against 
the  heir,  if  the  other  estates  sufficed  to  pay  the 
debts,  and  dismissed  the  bill  with  costs  *  as  to  tliis 
point ;  it  having  been  confessed  by  the  answer,  that 
tiie  testator's  other  estate,  exclusive  of  the  copyhold> 
was  more  than  sufScient  to. pay  the  debts. 

S£l.  With  respect  to  a  wife,  the  Court,  in  supplying  ^^^  ^  ^^^ 
a  surrender*  in  hj^;favour,  respects  the  claim  of  the 
hdr  so  far,  tfautit/will  not  interpose,  if  the  heir 
would  thereby  be-  le&  unprovided  ion    But  in  a  chapman 
modem  case  the  Court  supplied  a  surrender  in  favour  ^-  ^i^!pn* 
of  a  wife,  against  a  distant  heu*,  not  provided  for  by 
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the  testator,  though  provided  for  aliunde. .  And  in 
another  case,  the  want  of  a  surrender  was  supplied, 
in  favour  of  a  widow,  against  coheiresses,  daughters  of 
the  devisor,  and  infant  grand-daughters,  by  deceased 
daughters ;  the  Chancellor  being  of  opinion  that  the 
Court  was  to  look  only  to  the  object,  not  to  the  cir- 
cumstances of  the  parties ;  as  whether  the  heir  had 
a  provision  or  not. 

36.  With  respect  to  younger  children,  there  have 
been  various  opinions  as  to  the  circumstances  under 
which  the  Court  ought  to  interfere.  It  was  formerly 
held  that  the  Court  would  not  supply  a  siurrendcr  in 
favour  of  younger  children,  where  the  heir  would  be 
thereby  disinherited,  or  the  younger  children  put  in 
a  better  situation  than  the  elder  son.  Afterwards  it 
was  laid  down,  that  if  the  heir  was  provided  for, 
though  not  by  the  testator,  but  aliunde^  a  surrender 
would  be  supplied  in  &vour  of  the  younger  children ; 
that  the  Coutt  would  not  inquke  into  the  quantum  oi 
the  provision  j  and  that  a  younger  child  being  put 
in  a  better  condition  than  the  elder,  was  no  objec- 
tion. 

37*  A  stirrender  will  not  be  supplied  in  favour  of 
a  grandson.  This  was  determined  by  the  House  of 
Lords  in  the  ragn  of  King  William,  contrary  to  the 
opinion  of  Lord  Somers ;  whose  decree  was  reversed. 
And  though  this  determination  of  the  Lords  has  been 
oflen  objected  to,  yet  it  remains  unshaken. 

38.  Where  there  is  a  general  devise,  equally,  appli- 
cable to  freehold  and  copyhold  estates,  and  the  tes- 
tator has  freehold  estates  to  satb^'^the  words  of  the 
will,  a  court  of  equity  wfH  wit  supply  a  surrender ; 
because  the  intent  is  not  apparent  to  pass  the  copy- 
holds- 
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39-  A  person  seised  of  freehold  and  copyhold  lands  Rom  ?.  Rots, 
m  Bereford,  devised  all  his  lands  in  Hereford  to  his  124." 
wife  and  her  heirs,  without  having  surrendered  the 
copyhold  to  the  use  of  his  wiU.    The  Court  refused  SllK/' 
to  supply  the  want  of  a  surrender ;  because  the  words  *^  Ab^Eq. 
of  the  devise  were  satisfied  by  the  fireehold  lands  ql^ 
^^ndiich  passed  by  the  will ;  and  it  was  not  certain  that  Caaborne, 
tiie  testator  intended  to  give  the  copyholds.  JJs!'  "*  ^'"** 

40.  A  person  having  freehold  and  copyhold  estates,  BpsT.Byu* 
devised  all  the  rest  and*  residue  of  his  estate  to  his  ^  ves,  164. 
\rife  in  fee ;  but  did  not  surrender  his  copyholds  to 
the  use  of  his  will.     The  widow  insisted  that-  equity 
ought  to  supply  a  surrender. 

Sir  J.  Strange,  M.  R.^-**  There  is  no  case  where 
thereis  freehold  as  well  as  copyhold,  and  no  notice  taken 
of  the  copyhold  in  the  will,  that  the  Court  has  supplied 
the  want  of  a  surrender.  Where  copyhold  lands  are 
devised  expressly  to  wife,  children,  or  for  creditors, 
nothing  passes  ih  point  of  law,  for  want  of  a  sur- 
render :  however,  a  court  of  equity  supplies  it  in  these 
favound)le  circumstances,  for  the  purposes  of  the  / 

will,  but  not  for  others ;  which  is  on  the  plain  de- 
claration of  the  testator,  by  expressly  naming  copy- 
hold estatses.  If  he  had  none  but  copyholds,  all  my 
real  estate  would  have  been  sufficient  to  pass  the  copy-  infra,  c.  lO. 
hold,  though  no  surrender  had  been  made  to  the  use 
of  the  will ;  but  the  general  heir  at  law^  or  heir  by 
particukr  custom,  has  al^ys  been  so  favoured,  as 
not  to  be  disinherited  by  implication,  or  inference 
from  the  particular  wording  of  the  will.  The  cases 
that  have  been,  have  turned  on  the  construction  of 
the  words  ;  upon  the  question  of  ^ct,  whether  the 
testator  had  what  would  answer  the  words  of  his  will, 
on  which  the  words  would  operate.    Then  the  sur- 
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render  should  not  be  supplied  ;  as  was  the  case  before 

Lord  Talbot  in  1735,    and    the   case,  of  Bethlenn 

Hospital,  10  June  1736  :  that  all  my  lands  would  not 

^  pass  copyhold  lands  not  surrendered,  if  there  were 

other  lands  to  satisfy  it     But  if  surrendered,  that  will 

explain  the  general  words,  and  pass  it  \  there  is  that 

Gurney,  cited  ^hich  would  come   within  the  description  of  real 

^  X?'  ^^^'    estate.     Then  without  surrender  to  the  use  of  the 

Pratt,  will,  or  mention  of  copyhold,  the  Court  will  not  take 

l5Ve8.390.  it  from  the  heir. 

41.  Where  die  intention  of  a  testator  to  pass  his 
The  Heir  copyhold  estates  is  dear,  and  the  heir  takes  any 
put  to  his  benefit  under  the  will,  he  must  make  his  election. 
Election.       either  to  surrender  tl^e  copyhold  to  the  uses  of  the 

will,  or  to  relinquish  the  benefit  of  such  wilL 
Graves  v,  *^*  There  was  a  devise  of  freehold  and  copyhold 

Formsn,        estates  in  strict  settlement,  with  a  remainder  for  life 
^1^  *   to  the  heir  at  law,  after  estates  tail  to  the  first  and 

„    ,  other  sons  of  the  first  devisee.    Lord  fiardwicke  held 

Frank  ▼. 

Standish,       that  the  heir  must  give  up  that  remote  remainder,  or 

390?        ^  surrender  the  copyKpld  to  the  use  of  the  will. 

^     ^  ,  ^  43.  Sir  Thomas  Eumbold  devised  in  these  words : 

Rumbold  ▼•  .  „     ,  .  i         /»  ,     « 

Rumbold,  "  All  the  residue  of  my  estates,  as  well  freehold  a^ 
3  Ves.  65.  copyhold,  the  copyhold  part  thereof  having  been  pre- 
viously surrendered  to  the  use  of  my  will,"  upon 
several  trusts,  in  favour  of  his  wife  and  children. 
The  only  trust  for  his  eldest  son  and  heir  was  an  anr 
nuity  of  300  /.  fi3r  life,  remainder  to  his  wife  and 
children.  The  testator  having  never  surrendered 
his  copyhold  to  the  use  of  his  will^  it  was  held  a 
mistaken  description,  and  that  the  copyhold  did  not 
pass  4  and  the  annuity  being  much  more  valuable^ 
the  heir  was  decreed  to  elect, 
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Section  1. 

A  S  the  statutes  of  wills  did  not  require  any  precise  Sutute  of 
"^^  form  or  cef emony  in  a  devise  of  lands,  but  only  ^"^"<^*- 
that  it  ^ould  be  in  writing ;  and  as  lands  devisable  by 
custom  would  pass  by  a  will  made  by  parol  only,  an  in? 
&iite  number  of  frauds  were  thereby  committed.  To 
remedy  these^  it  was  enacted  by  the  statute  29  Cha.  II. 
c.  8.  §  5.    "  That  all   devises  and  bequests  of  any 
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lands  or  tenements,  devisable  either  by  force  <£  tiw 
X  4^'  *   *      Statute  of  wills,  or  by  this  statute,  or  by  force  of  the 

custom  of  Kent,  or  the  custom  of  any  boroughs  or  any 

other  particular  custom,  shall  bein  writing,  and  signed 

''by  the  party  so  devising  t)^e  same,  or  by  some  other 

person  in  his  presence,  and  by  his  express  directions^ 

and  shall  be  attested  and  subscribed,  in  the  presence 

of  the  said  devisor,  by  three  or  four,  credible  witnesses, 

or  else  they  shall  be  utterly  void,  and  of  none  effect.'' 

What  is  re-        2.  In  consequence  of  this  statute  the  following 

StatuteT       circumstances  are  now  absolutely  necessary  to  the 

validity  of  a  devise,  l^  That  it  be  written.  2^«  That 
it  be  signed  by  the  party  himself  or  by  some  other 
in  his  presence,  and  by  his  express  directions 
S\  That  it  b^  attested  by  three  witnesses  or  four,  in 
the  presence  of  the  testator. 
Writing.  S\  A  devisB  of  lands  or  tenements  must  be  reduce4 

into  writing  in  the  lifetime  of  the  devisor ;  for  it  is 
not  sufficient  that  it  be  put  into  writing  after,  his 
death,  being  first  declared  by  words  only ;  for  then 
it  is  but  a  nuncupative  will. 

4.  It  is  not  material  upon  what  matter  or  stufl^ 
whether  paper  or  parchment,  or  in  what  language, 
whether  English,  Latin,  French,  &c.,  or  in  what 
kind  of  handwriting  or  character,  a  devise  is  written, 
80  that  it  be  fair  and  legible,  and  the  meaning  be  suf- 
ficiently apparent.  Neither  is  it  material  whether  it 
be  written  at  large,  or  by  notes  usual  or  unusual ; 
or  whether  sums  of  money  given  be  expressed  at  full 
length  or  in  figures;  provided  it  be  free  from  all 
doubts  and  ambiguity* 

Masten  r  ^*  "^"^  where  a  will,  in  which  legacies  chai^ged 

Masters*        on  lands  were  written  in  figures,  was  scarcely  legible  ; 
4^]  it  was  referred  to  a  Master  to  examine  and  see  what 
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ilever  those  legacies  were ;  and  he  was  directed  to       i 
call  to  his  assistance  persons  skilled  in  the  art  of 
writing. 

6.  A  will  may  be  written  at  several  times,  and  on  i  Show.  66. 
fevend  sheets  of  paper,  unconnected  with  each  other ; 
although  the  proper  mode,-  where  a  will  is  written  on 
8e?«al  sheets  of  paper,  is,  to  join  them  together  by 
means  of  a  piece  of  tape  sealed. 

?•  The  next  circumstance  nece^ssu^y  to  the  validity  Signing  by 
rfa  devise  of  Uinds  is,  that  it  be  signed  by  the  tes-  ^"'•Testator, 
tator^  or  by  some  other  person  in  his  presence,  and 
by  his  direction.  The  latter  part  of  this  clause  was 
inierted  for  the  benefit  of  those  persons, .  who,  from 
aidmess,  or  some  other  misfortune,  should  be  inca- 
pable of  writing  their  names,  or  making  their  marks. 
And  where  a  will  is  written  on  several  sheets  of 
]Mper,  it  is  the  usual  practice  for  the  testator  to  sign 
each  of  them. 

'8..8^ing  was  chosen   rather  than  sealing  and  CKIb.  Rep. 
iritvoy,  which  are  the  solemnities  required  in  deeds ;  ^^^- 
because  seals,  which  were  formerly  a  great  mark  of 
ifatiaetion  in^^families,  were  much  disused  when  this 
itatute  was  made,  and  .people  sealed  with  any  seal ; 
10  that  s^ning,  as  used  in  the  civil  law,  was  pre- 

9*  If  the  testator's  name  be  written  by  himself  in 
toy  part  of  the  will,  either  at  the  beginning  or  the 
end,  it  will  be  considered  as  a  sufficient  signing 
within  the  stabite. 

10.  A  person  wrote  his  will  with  his  own  hand,  Lenayne 
beginning  thus,  "  I  John  Stanley  make  this  my  last  sjJU^iJ' 
infl  and  testament, -'  and  put  his  seal,  but  did  not 
sidncribe  his  name  to  it.    This  was  adjudged  to  be  a 
good  will; .  for  being  written  by  himself,  and  his  name 
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f  in  the  will,  it  was  &  sufficient,  signing  within  tifte 

statute  ;  which  did  notappoint  where  the  will  sh6(uld 
be  signed,  at  the  top,  bottom,  or  margin ;  and  there- 
fore a  signing  in  any  part  was  sufficient  And  diree 
of  the  judges  were  of  opinion  that  the  putting  liis  seal 
had,  of  itself,  been  a  sufficient  signing  within  the 
statute  of  frauds ;  for  signum  was  no  more  than  a 
mark  that  it  was  his  will. 

11.  The  position  laid  down  in  the  preceding  case, 
that  sealing  a  will  is  a  sufficient  signing  within  the 

Warneford     Statute  of  frauds,  is   very  doubtful :    for  although 
v.Warneford,  Sir  J.  Strange  reports,  that  in  13  G6o.  I.,  on  an  issue 

directed  out  of  Chancery,  of  devimvit  vel  non^  the 

Chief  Justice  ruled,  that  seding  a  will  was  a  signing 

within  the  statute  of  frauds ;  yet  in  a  subsequent  6ise, 

Smith  V,        25  Geo.*  II.  it  was  said  by  Lord  Ch.  ft.  Parker, 

1  Wils.  R.      Baron  Clive^  and  Baron  Smythe  (ttbsente  Legge),  that 
313-  "  the  opinion  advanced  in  3  Lev.  1.,  that  sealing' was 

a  safficient signhig,  was  a  strange  doctrine;  loit  if  it 
were  so;  it  would  be  very  easy  for  a  person  ta  fobge 
any  man's  will,  by  only  forging  the  names  of  any 
three  obscure  persons,  as  there  would  be  no  occasdon 

2  Ves.  459.    to  fotge  the  testator's  name :  and  the  Barons  sdid,  if 

i3.iTid"459.  ^^  ^^^'^^  i^hoiild  comfe  in  question  again,  they  should 
I  not  hold  that  sealing  a  will  only,  was  a  sufficient 

signing  within  the  statute. 

12.  The  want  of  signing  all  the  sheets  of  a  will 
cannot  be  supplied  ;  so  that  although  the  devbor 
should  intend  to  sign,  but  becomes  incapable  of  doing 
it  by  sickness,  such  a  will  cannot  take  effisct. 

Right  V.  13.  A  will  was  prepared  and  written  oh  five  sheets 

j^*^^  of  paper,  and  a  seal  affixed  to  the  last,  and  also  Ae 

form  and  attestation  written  on  it.    The  will  waa 
then  re&d  over  to  the  testator  in  the  presence  of  three « 
witnesses,  who  afterwards  subscribed^  and  the  tes<- 
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tator  set  his  mark  to  tlie  two  first  sheets  in  tiieir  pre- 
sence, and  attempted  to  set  it  to  the  third ;  but  being 
unable,  from  the  weakness  of  bis  hand,  he  said,  '*  I 
cannot  do  it,  but  it  is  my  will/*  Afler  tliis  the  three 
witnesses  went  away,  being  desired  to  come  again. 
The  testator  died  without  setting  his  mark  to  the 
three  last  sheets. 

Lord  Mansfield  said,  the  will  was  not  duly  executed ; 
for  when  the  testator  signed  the  two  fii-st  sheets,  he 
had  an  intention  of  signing  the  other  sheets,  but  was 
not  able ;  he  therefore  did  not  mean  the  signature  . 
of  the  two  first  sheets  isis  a  signature  of  the  whole 
will :  tliere  never  was  a  signing  of  the  whole*  The 
Court,  to  be  sure,  would  lean  in  support  of  a  fair  will, 
and  not  defeat  it  for  a  slip  in  form,  where  the  mean- 
ing of  the  statute  had  been  complied  with  ;  but  here 
there  was  uq  ropm  for  presumption.  Adjudged  that 
the  will  was  not  duly  executed. 

14.  The  third  circumstance  required  by  the  statute  Attestation 
of  frauds  is,  that  a  will  shall  be  attested  and  subscribed,  ^vitneMes. 
in  the  presence  of  the  testator,  by  three  or  four 
credible  witnesses ;  and  the  statute  in  this  instance 
adapts  the  mode  pres^bed  by  the  civil  law,  in  tes* 
tamentis  solemnihus^  not  as  laid  down  in  Justinian's  Glib,  R.  261. 
Institutes,  but  as  reformed  by  the  code  in  the  Novels ; 

and  the  evil  meant  to  be  remedied  by  the  framers  of 
the  statute  of  frauds  was,  the  secret  and  private 
manner  in  which  wills  wer;e  formerly  executed. 

15.  Where  the  testator  owns-    his    handwritilig 
before  the  witnesses,  it  js  sufficient,  though  they  do 
oot  see  him  sign  his  name  j  and  in  the  case  of  Stone- 
house  V.  Evelyn,  in  proving  a  will  disposing  of  real  3  p.  ^n,,, 
©states,  the  proof  was  full  that  the  three  subscribing  ^54. 
witnesses  did  subscribe  'their  names  in  the  presence 

of  the  testatrix,  but  one  of^  them  said  he  did  not  see 
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the  testatrix  sign,  but  that  she  owned  at  the  time 
when  the  witnesses  subscribed  that  the  name  s^ned 
to  the  wfll  was  her  own  handwritings  which  Sir 
Joseph  Jekyll  held,  without  all  doubt,  to  be  sufficient. 
Grayson  ▼.  i6.  On  a  bill  to  establish  a  wilL  against  an  heir  at 
2 Ve«!454.  ^^^f  ^®  ^7  ^^^  answer  made  a  doubt,  whether,  as  all 
the  witnesses  did  not  see  the  testator  sign,  this  was  a 
good  attestation  within  the  statute. 

Lord  Hardwicke. — ^*  This  has  been  vea^ata  qtiestio 
a  great  while ;  whether  to  make  a  will  eflfectual,  ac* 
cording  to  the  statute,  the  signing  of  the  testator 
thereto  should  be  in  the  presence  of  all,  or  indeed  of 
any  of  the  witnesses ;  or  whether  the  testator's  ac- 
knowledging the  handwriting  to  that  wiU  to  be  hi$» 
is  not  sufficient.   It  is  insisted  that  the  word  attested, 
superadded  to  subscribed,  imports  they  shall  be  wit- 
nesses to  the  very  act  and  factum  of  signing ;  and 
that  the  testator's  acknowledging  that  act  to  have 
been  done  by  him,  and  that  it  is  his  handwriting,  is  not 
,  sufficient  to  enable  them  io  attest ;  that  is,  it  must 
be  an  attestation  of  the  thing  itself^  not  of  the  ac« 
knowledgement  To  be  sure  it  must  be  an  attestation 
of  the  thing  in  some  sense ;  but  the  question  is,  if 
they  attest  upon  the  acknowledgement  of  the  tes- 
tator that  it  is  his. handwriting,  whether  that  is  not 
an  attestation  of  the  act ;  and  whether  it  is  not  to  be 
construed  as  agreeable  to  the  rules  of  law  and  evidence, 
as  all  other  attestation  and  signing  might  be  proved. 
At  the^time  of  making  the  act  of  parliament,  and  ever 
since,  if  a  bond  or  deed  is  executed  by  the  person 
who  signs  it,  afterwards  the  witnesses  are  called  in, 
and  before  those  witnesses  he  acknowledges  it  to  be 
his  hand ;  that  is  always  considered  to  be  a  signing^ 
by  the  person  executing,  and  is  an  attestation  of  it 
ante,  )  10.    Jt>y  them.    The  case  of  Lemayne  v.  Stanley  is  an  ex* 
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pf  ^ssTButhority,  and  must  have  beeivby  an  acknowledge- 
ment of  the  testator's  h^nfd :  no  answer  can  be  given  . 
to  it,  but  a  presumption  that  the  testator  might  write 
the  will  in  the  presence  of  the  three  witnesses ;  but 
this  is  not  a  natural  presumptidn ;  for  if  the  fact  was 
so,  it  would  have  been  found  by  the  jury,  as  it  would 
have  put  it  out  of  all  doubt.    Thef  efoi!e,  6n  the  pen- 
ning  of  the  act,  and  the  authorities,  my  opinion  is, 
that  this  "will  is  well  executed  ;  but  being  a  questioh 
of  law»  if  the  heir  insists  on  having  it  tried,  I  will 
direct  a  trial.    A  trial  was  accordin^y  directed. 

17-  The  doctrine  here  laid  do¥m  was  soon  af ler  EUis  v.Smith 
fully  coi^irmed  by  a  determination  of  Lord  Hard-  *V««*^"niO- 
wicke,  assisted  by  Sir  John  Strang^,  Lord  Ch.  J. 
WiOes,  and  Lord  Ch.  B.  Parkei,  in  which  it  was 
unanimously  resolved,  that  the  declaration  of  a  testa- 
tor, before  three  witnesses,  that  a  paper  was  his  will,  Westbuch  r. 
was  equivalent  to  signing  it  before  them,  and  consti-  Kennedy. 
tilted  a  good  will  within  the  5th  section  of  the  statute  b.  'dik. 
d  frauds. 

18.  It  has  been  determined  in  a  late  case,  that  an  Harrison  ?. 
attestation  of  a  devise,  by  the  witnesses  setting  their  ^*™®"» 
marks  to  the  will,  was  good  within  the  statute  of  185.  id.  504, 
frauds.  • 

19*  It  has  also  been  determined,  that  it  is  not  Longdiamp 
Becessary  to  the  validity  of  the  execution  of  a  will  Y;^^*|*«2fi<w 
of  lands  by  a  blind  man,  that  it  should  be  read  over  R.  415I 
to  him  in  the  presence  of  the  attesting  witnesses. 

30.  The  witnesses  ought  to  see  the  whole  will,  for' Who  must 
if  they  only  see  the   last  sheet,    on  whieh  they  ^y^*^^*^'^ 
subscribe  their  names,  it  is  doubtful  whetlier  that  3Mod.26S. 
be  sufficient. '  But  die  presumption  is,  that  all  the 
sheets  on  which  a  will  is  written  are  in  tlie  room  where 
the  witaesses  attest^.unless  the  contrary  is  proved. 
Vol.  VL  F 
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.Bond  V.  21.  Sir  T.  Chitty  made  his  will,  consisting  of  two^ 

3Bur^^\773    ^^^^^  ^^   paper,  all  in  his  own  handwriting,  and 
1  ^lack.  R.     signed  his .  name  at  the  bottom  of  each  page.     The 

sentences  and  words  were  so  connected  from  ti^e  bot- 
tom of  each  page  to  the  tpp  of  the  next,  and^  psMia- 
cularly  from  tlie  fourth  side  of  the  first  sheet  to  the 
first  sid^  of  tlie  second  sheets  that  they  wer^  imper*- 
feet  and  nonsensical  if  read  apart,  but  clear  aad 
intelligible  when  read  together.     Be  alao  made  a 
codicil  in  like  manner  on  a  single  sheet.     The  tefita* 
tor  then  called  in  Francis  Harding,  showed  him  both 
sheets  of  the  will,  and  his  signature  ^o  every  pa|ge» 
told  him  that  was  his  will,  and  also  showed  him  tfie 
codicil,  and  desired  him  to  attest  both,  which  he  did 
on  the  last  sheet  of  the  wiU,  and  on  the  codicil^  w 
the  presence  of  the  testator,  and  then  left  the  room* 
John  Vaughan  and  John  Leyland  came  in  immediate' 
ty.  afterwards ;  the  testator  showed  them  the  codicil^ 
^d  the  last  sheet  of  the  will,  and  sealed  them  in 
their  presence  }  took  each  of  them  up,  and  severally 
delivered  them  as  his  act  and  deed.    These  witnesses 
then  attested  the  same  in  the  testator's  presence,  hut 
never  saw  the  first  sheet  of  the  will,  nor  was  it  pro* 
•       duced  to  them,  nor  was  the  same  or  any  other  |)aper 
on  the  table.    Ailer  the  testator^s  death  both  sheets 
of  paper  were  found  in  his  bureau,  not  pinned  tqgetjher,. 
but  wrapped  up  together  with  the  codicil  in  onepieoe 
of  paper.    The  question  was>  whether  the  will  wa5 
duly  attested,  according  to  the  statute  of  frauds. 

The  case  was  several  times  argued  before  all  the 
Judges  in  the  Exchequer  Chamber ;  and  Loird  Mans- 
field acquainted  the  bar,  that  there  had  been  a  con- 
ference among  all  the  Judges,  except  Mr.  JBaxopi 
Adams,  who  was  out  of  town^  upon  this  C9fi€i,  which 
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was  an  amicable  suit,  to  try  the  real  merits  of  tlicf ' 
question.  It  occurred  to  the  Judges,  that  the  way  in 
which  the  parties  had  put  the  case  did  not  go  to  the 
wliole  merits,  because  if  the  first  sheet  was  in  the 
room  at  the  time  when  the  latter  sheet  was  execitted 
and  attested,  there  would  remain  no  doubt  of  its  being 
a  good  wil),  and  a  good  attestation  of  the  whole  will  ^ 
but  if  the  first  sheet  was  not  then  in  the  room,  a  doubt 
might  arise  whether  it  was,  or  was  not,  a  good  attesta- 
tion, as  to  the  real  estate.  However,  no  opinion  was 
ghren  or  formed  by  the  Judges  upon  such  doubt 
irinch  might  so  arise,  if  it  should  appear  that  in  fact 
the  first  sheet  was  not  then  in  the  room.  A  will 
properly  attested  might,  by  reference  to  another  in-r 
strament,  establish  particular  clauses,  so  ascertained 
by  a  clear  refer^ice,  as  strongly  as  if  the  clauses  so 
referred  to  had  been  repeated  in  the  will  verbatim  ; 
and  there  were  references  in  this  will  from  one  part 
to  another.  Every  piresumption  ou^t  to  be  made  by  - 
a  jury  in  favour  of  such  a  will,  when  there  was  no 
doubt  qf  the  testator's  intention.  It  was  not  neces- 
saiy  that  the  witnesses  should  attest  in  the  presence 
of  each  other,  or  that  the  testator  should  declare  the 
instrument  he  executed  to  be  his  will :  or  that  the 
witnesses  should  attest  every  page,  folio,  or  sheet ;  or 
that  t^y  should  know  the  contents ;  or  that  each 
fd^,  page,  or  sheet  should  be  particularly  shown  to 
them.  This  had  been  settled :  but  the  fact  whether 
the  first  sheet  of  the  wiU  was  or  was  not  in  the  room, 
at  the  time  of  the  executing  and  attesting  tlie  latter, 
might  be  material  to  be  known  ;  if  it  was,  the  jury- 
ought  to  find  for  the  wiH  generally  ;  and  they  ought 
te  find  d)  things  favourable  to  the  will.     If  it  was  > 

doubtlul  whether  the  first  sheet  was  tlien  in  the  room 

F2 
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or  hoty  they  all  thought  the  circumstances  sufficient 

t^  presume  that  it  was  in  the  room,  and  that  the  jury 

ought  to  be  i^o  directed  :  but  upon  a  special  verdict 

nothing  could  be  presumed ;  therefore  they  were  all 

of  opinion  that  it  ought  to  be  tried  over  again  :  and 

if  the  jury  should  be  of  opinion  that  it  was  then  in 

the  room,  they  ought  to  £nd  for  the  will  generally ; 

and  they  onght  to  presume^  from  the  circumstances 

proved^  that  the  will  was  in  the  room. 

And  must  22.  The  statute  expressly  requires  that  the  wit- 

pir^enceof  ^  "^sse^  should  attest  and  isubscribe  the  will   in   the 

the  Testator,  presence  of  the  testator,  lest  another  will  should  be 

obtruded  instead  of  the  real  one. 
Broderick  v.     -  23.  Thus  where  a  person  subscribed  his  will  in  the 
^P^w^l"'      presence  of  three  witnesses,  who,  for  the  ease  of  the 
239.  testator,  went  down  into  another  room,  and  subscribe' 

ed  it  there,  it  was  lield  to  be  void, 

21.  But  if  there  be  a  possibility  of  the  testator's 

seeing  the  witness  attest,  it  will  be  sufficient,  unless 

tlie  contrary  is  proved. 

Shires  v.  9.5.  A  testator  desired  th6  witnesses  to  go  into 

Salk^688       another  room,  seven  yards  distant,  to  attest  his'wiU, 

1  Ld.Raym.   in  which  there  was  a  window  broken,  through  which 

the  testator  might  see  them  :  and  it  was  held  that 
this  will  was  well  attested,  according  to  the  statute  ; 
£crr  it  was  sufficient  that  the  testator  might  see  the 
witnesses,  and  not  necessary  that  he  should  actqaUy 
see  them ;  for  in  that  case,  if  a  man  should  tum^his' 
back,  or  look  another  way,  it  would  vitiate  the  wiU. ' 
2^  if  the  testator,  being  sick,  should 'be  in  bed  with 
the  curtains  closed. 
l^Q„^Tord  26.  There  were  four  witnesses  to  a  will,  one  of 

r.  Eyre,         whom  was  gone  beyond  sea ;    two  of  them  sworp- 
740.  that  they  saw  the  wiU  executed  by  the  testatrix,  and 
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that  they  subscribed  the  same  in  her  presence :  the 
third  swore  that  he  subscribed  the  will  as  a  witness  in 
the  same  room,  and  at  the  request  of  the  testatrix. 

Lord  Cowper  doubted  as  to  the  proof  of  the 
execution  of  the  wiU;  and  the  matter  coming  on 
again  before  Lord  Maqqlesfield,  he  observed,  Isti 
Ths^t  the  proper  way  of  examining  a  witness  to  prove 
a  will  of  land  was,  that  the  witness  should  not  only 
prove  the  execution  of  the  will  by  the  testator,  and 
his  own  subscribing  it,  but  likewise  that  the  rest  of 
the  witnesses  subscribed  their  names  in  the  presence 
of  the  testator ;  and  then  one  witness  proves  the  full 
^eQution  of  the  will,  since  he  proves  that  the  testator 
eijcecuted  it,  and  also  that  the  three  witnesses  sub.- 
scribed  it  in  his  presence.  2d.  He  held  that  the  bare 
subscribing  of  the  will  by  the  witnesses  in  the  same 
room,  did  not  necessarily  imply  it  to  be  in  the  testator's 
presence,  for  it  might  be  in  a  comer  of  the  room,  in  a 
clandestine  fraudulent  way ;  and  then  it  would  not  be 
a  sub^jibipg  by  the  witnesses  in  the  testator's  pre- 
$ence,  merely  because  in  the  same  room*  But  it  being 
sworn  by  the^ witness  that  he  subscribed  the  will  at  the 
reqi^est'  of  the  tesitfitrix,  and  in  the  same  room,  thi« 
C0UI4  not  be  fraudulent ;  and  therefore  tl^e  will  wa^ 
well  executed. 

37.  4  married  wom^  having  a  power  to  make  a  Casson  v. 
•writing  in  the  natyre  of  a  will,  ordered  a  will  to  be  ^*^'  ^  ^^^' 
prepared,  and  went  to  an  attomey^s  office  to  execute 
it ;  but  being  asthmatic,  and  the  office  very  hot,  she 
retired  to  her  carriage,  to  execute  the  will,  the  witnes- 
ses  attending  her ;  who,,  after  having  seen  her  execute 
it,  returned  into  the  office  to  attest  it,  and  the  carriage 
was  put  back  to  the  window  of  the  office,  through 
<  which,  it  was  sworn  by  a  person  who  was  in  the  car-  .        «        * 
,riage,  t^t  thf^  testatrix   might  3ee  what  passed.  - 

-         F3 
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Immediately  after  the  attestation  the  witnessed  toolf 
the  will  to  her,  which  she  folded  up,  and  pot  into  her    | 
pocket. 

It  was  decreed  that  the  will  was  well  attested. 

■    28.  Although  the  witnesses  to  a  will  must  subscribe 

in  the  presence  of  the  testator,  yet  the  statute  xX 

frauds  does  not  require  that  this  circumstance  should 

he  taken  notice  of  in  the  attestation ;  and  whiether 

inserted  or  not,  tlie  fact,  if  denied,  must  be  left  to  the 

jury  J    for  neither  the  insertion  or  omission  of  this 

circumstance  is  conclusive. 

Hands  v.  29.  In  ejectment  by  an  heir  at  law,  the  question 

Coni.^R.  530.  ^^^  ^^  opinion  of  the  Court  was,  if  it  should  be  left 

WiUes  R.  1 .    to  a  juiy  to  determine,  whether  the  witnesses  to  a  wiU, 

being  all  dead,  set  their  names  in  the  presence  of  the 
testator ;  and  this  mferely  upon  circumstances,  without 
any  positive  proof. 

The  Court  said,  this  was  a  matter  fit  to  be  left  to  a 
jury.  The  witnesses,  by  the  statute  of  frauds,  ought 
to  set  their  names  as  witnesses  in  the  presence  of  l3ie 
testatrix  ;  but  it  was  not  required  by  the  statute  that 
this  should  be  taken  notice  of  in  the  subscriptioh  to 
the  will ;  and  whether  inserted  or  not,  it  Innst  be 
proved ;' if  inserted  it  did  not  conclude,  but  it  might 
be  proved  contra,  and  the  verdict  might  find  it  contrd. 
Then,  if  not  conclusive  when  inserted,  the  omi^on 
did  not  conclude  it  was  not  so ;  and  therefore  must  be 
proved  by  the  best  proof  which  the  natui^  of  the 
thing  would  admit  of.  In  case  the  witnesses  were 
dead,  there  could  not  probably  be  any  express  proof, 
since,  at  the  execution  of  wills,  few  were  present  but 
the  devisor  and  the  witnesses..  Then,  as  in  other  cases, 
tlie  proof  must  be  circumstantial ;  and  here  were 
circumstances.  1st.  Three  witnesses  had  iset  their 
names,  and  it  must  be  intended  that  they  did  it 

3 
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legcdarij.  2d.  One  witness  was  an  attorney  of  good 
character/ and  might  be  presumed  to  understand  what 
ongfat  to  be  done,  rather  than  tlie  contrary ;  and  there 
might  be  circumstances  to  induce  a  jury  to  believe 
that  the  witnesses  set  their  hands  in  the  presence  of 
tiie  testatrix,  rather  than  the  contrary :  and  it  being 
a  matter  of  fact,  was  proper  to  be  1^1  to  them.  The 
plaintiff  was  nonsuited. 

50.  The  same  question  arose  in  a  subsequent  case,  Croftv.- 
©n  a  trial  at  bar  in  ejectment    The  defendant  made  ? s^'®^ i  ,/>« 
tide  under  a  witt,  the  attestation  of*  which  was  in 

these  words,  *'  Signed,  sealed,  published,  and  declared 
as  and  for  his  last  will  in  the  presence  of  us,  A.  B. 
and  C."  The  witnesses  were  all  dead,  and  their 
hands  proved  in  common  form.  It  was  objected  that 
this  was  not  an  execution,  according  to  the  statute  of 
frauds ;  and  the  hands  of  the  witnesses  could  only 
stand  as  to  the  facts  they  had  subscribed  to ;  and 
dgning  in  the  presence  of  the  testator  was  not  one. 
The  Court,  on  the  authority  of  Hands  v.  JameSp 
said,  it  was  evidence  to  be  lefl  lo  a  jury  of  a  conu 
l^dnce  with  all  the  circumstances.  A  verdict  was 
given  for  the  will. 

51.  By  the  Roman  law,  it  was  necessary  that  all  the  But  may 
witnesses  should  be  present  at  the  same  time ;  and  ^^^  !5.  ^*^' 

/.I  -111         1       ferent  Times. 

some  doubts  were  formerly  entertained,  whether  the 
same  circumstance  was  not  required  by  the  statute  of 
^uds.  But  it  is  now  established,  that  although  the 
witnesses  attest  at  di£ferent  times,  yet  it  is  sufficient 

32.  A  wijl  of  lands  attested  by  three  witnesses,*  Auon.2Cha. 
who  at  several  time3  subscribed  their  names,  at  the  ^*'  ^^^' 
request  of  the  testator,  but  were  not  present  at  once 
together,  was  decreed  to  be  well  attested,  within  the 
Statute,; 
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C^^jjy  ,  S3.  On  a  bill  of  reyiew  to  reverse  a  decree  q£ 

Paraom,         Lord  Nottingham,  for  sale  of  lands,  subjected  Jay  a 
184.  *  will  to  the  payment  of  debts. '  The  will  was  written  in 

the  testator's  own  hand,  and  published  in  the  presepce 
of*  three  several  i^itnesses,  at  three  several  times,  a^d 

• 

they  all  attest^ed   it  in  his  presence.      One  of  the 

'  objections  to  the  decree  was,  that  it  was  no  good  wil^ 

within  the  statute  of  frauds,  because  not  attested  by 

all  the  witnesses  at  one  time.    Lord  Keeper  Wright 

held  a  publication  of  a  will  before  three  witnesses, 

though  at  three  several  times,  good  within  the  statute. . 

Jones  V.Lake,      ^**  ^^  ejectment  a  special  verdict  was  found,  that 

2Atk.i76.n.  a  testator  executed  his  will  in  the  presence  of  two 

witnesses,  who  attested  the  same  in  his  presence  j 
that  four  years  afler  the  testator  went  over  his  name 
with  a  pen  in  the  presence  of  a  third  witness,  who 
subscribed   his  name   in  his  presence,    and  at  his 
request.     Mr.  Henley  argued  for  the  heir  at  law^  that 
the  statute  requiring  three  witnesses  to  subscribe  in 
the  testator's  presence,  must  intend  they  should  be  all 
present  together,  else  there  was  not  that  degree  of 
evidence  which  the  statute  required ;  for  an  attesr 
tation  of  three  witnesses,  at  different  times,  had  only 
the  weight  of  one  witness.     Witnesses  to  a  will  not 
only  attest  the  due  execution  of  it,  but  likewise  the 
capacity  of  the  testator  at  the  time  of  execution^ 
-  A  man  might  be  sane  at  the  time  when  two  of  the 
witnesses  attest,  and  insane  when  the  third  attests. 
It  could  not  be  considered  as  a  will  till  the  third 
,   ^witness  had  signed  it,  for  that  completed  the  act 
Mr.  Banks  argued,  on  behalf  of  the  devisee,  that  a 
will  executed  in  the  presence  of  three  witnesses, 
though  they  attested  it  at  different  times,  was  good, 
within  the  statute  of  frauds ;  because  that  statute  did 
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)2ot  require  that  all  the  witnesses  should  be  present  at 
the  same  time.  The  requisites  under  the  statute  were, 
that  the  testator  should  sign  in  the  presence  of  three 
witnesses  at  least,  and  that  they  should  attest  in  his 
presence.  It  would  therefore  be  adding  new  requisites^ 
which  the  act  did  not  mention,  and  in  fact  making  a 
new  law. 

Lord  Ch.  J.  Lee.— "This  case  depends  on  the 
words  of  the  statute ;  the  requisites  in  the  statute 
are,  that  the  three  witnesses  should  attest  the  signing 
of  the  testator ;  but  it  does  not  direct  that  the  three 
witnesses  should  be  all  present  at  the  same  time. 
There  has  been  no  determination  as  to  this  point.  In 
the  case  of  Cook  v.  Parsons,  the  testator's  signing  ante»§33. 
was  held  good,  though  it  was  not  before  three  wit- 
nesses at  the  same  time  ;  and  the  Court  only  doubted 
whether  the  testator's  barely  owning  the  subscription 
to  be  his,  before  one  of  the  witnesses,  w^as  good ;  but 
there  was  no  doubt  as  to  the  validity  of  the  wiU,  from 
the  execution  at  different  times.    Here  you  have  the 
oaths  of  three  attesting  witnesses ;  this  is  the  d^ee 
of  evidence  required  by  the  statute  ;  and  the  saine 
credit  is  given  to  three  persons,  at  three  different 
times,  as  at  the  same  time.    We  cannot  carry  the  . 
requisites  farther  than  the  statute  directs  ;  the  act  is  Westbach 
silent  as  to  this  particular ;   it  would  therefore  be  ^JF^""!®!^' 
makmg  a  new  requisite.    The  signing  is  the  same  362. 
act  reiterated ;   the  testator  in  the  principal  case  Vide  i  Ves. 
went  over  his  name  again,  and  declared  it  to  be  his  ^^^'  ^^' 
last  will."    Judgement  against  the  heir  at  law. 

35.  It  was  formerly  held  that  every  will,  and  every  Whether 
codicil,  must  be  separately  attested  by  three  witnesses :  codicils  mutt  * 
for  the  attestation  of  two  witnesses  to  a  will,  and  of  ^  8«PY**«^y 
a  third  witness  to  a  codicil  annexed  to  that  will,  was 
not  sufficient,  nor  could  the  attestation  of  a  codicil 
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operate  in  any  case  as  the  attestation  of  a  wiO,  to 
which  it  was  declared  to  be  annexed. 
Ijto  V.  Libb,       ^*  A  person  made  his  will  in  writing,  by  which 
H^i'  *74<F'     ^^  devised  lands,  and  sealed  and  published  it  in  the 

presence  of  -  two  witnesses  only,  who  ^subscribed  it 
in  his  presence.  A  year  after,  he  caused  another 
writing  to  be  prepared,  which  recited  that  he  had  made 
his  will,,  and  confirmed  it  in  all  things;  and  said» 
^*  and  my  will  is,  that  this  codicil  be  taken  to  be  of 
force,  and  part  ef  my  will." 

It  was  foun,d  that  the  codicil  was  attested  by  two 
witttesses,  one  of  whom  was  witness  to  the  w81,  the 
6ther  not ;  and  it  was  further  found,  that  the  codicil 
was  distinct  from,  and  not  annexed  to  the  wiH. 

Lord  ,Ch.  J.  Holt  delivered  the  opinion  of  the 

Court,  that  this  was  not  a  good  will  wiffhin  the  sta* 

tute,  for  want  of  three  attesting  witnesses.     The 

eodicil  would  not  carry  the  land  without  the  will, 

<idr  the  will  without  the  codicil.     And  the  three 

witnesses  within  the  statute  ought  to  be  witnesses  to 

^t  whole. 

Ait.  Gen.  87*  A  person  devised  freehold  lands  to  a  college, 

Qj^^^g      by  a  will  written  with  his  own  hand,  but  not  attested 

Free.  inCha.  by  any  ^tness.    The  testator  afterwards  made  a 

codicil,  attested  by  four  witnesses,  wherein  he  re- 
cited his  w91. 

It  was  determitied  that  the  attestation  of  the  codicil 
could  not  operate  so  as  to  render  the  will  valid ;  for 
the  codicil  might  be  executed  in  another  place,  and 
the  wittiesses  might  not  either  see  or  knqw  any  thing 
df  the  will. 

The  doctrine  laid  down  in  the  above  case,  ap- 
pears doubtftd,  for  in  Habergham  v.  Vincent,  which 
wiH  be  stated  hereafter,  Mr.  J.  Wilson,  whom  Lori 
Loughborough  called  to  his  assistance,  is  reported  to 
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iAvt  teid-***«  I  believe  it  is  tnie,  and  I  hare  found  2  Ves,  Jun. 
BO  case  to  the  cOiftriupy,  that  if  a  testator  in  his  will  2^®- 
refers  expretely  to  any  paper  aheady  Ivritten,  and  17^57*  ^' 
has  so  described  it,  that  there  can  .be  no  doubt  of  the 
identity,  ^nd  the  will  is  executed  in  the  presence  of 
tfiree  witnesses,  that  paper  makes  part  of  the  will, 
irfiether  executed  or  not ;  and  such  reference  is  thfe 
same  as  if  he  had  incorporated  it ;  because  words  of 
jidatton  have  a  stronger  operation  than  any  other.    As 
Lord  Coke   says,    in    his    comment  on  Littleton, 
^er e  Littleton  is  speaking  of  the  word  heir^  being 
neces^ry  to  raise  an  estate  dF  hiheritaiwce.    Lord 
€oke  makes  this  exception ;  if  A.  enfeoff  B.  and 
his  heirs,  and  B.  enfeoffs  A.mst^  full  and  ample  a 
ttanifer  as  A^  has  enfeoffed  him,  that  w31  giv^  iihe 
itfieritance,  without  ifhe  wDtd  heirs ;  and  it  shdi 
have  eflfect  by  relation.'* 

^.  Where  a  codicfl  is  tmttert  t)fi  tide  same  sheet  of 
pd^er  with  a  thrill,  the  attestatStm  of  tfie  co^cH  Tijp^ 
dnree  witnesses  estaHilAes  Vht  will,  though  such  i*ffl 
be  not  duly  attested. 

8$.  Bh-  Jantes  de  fi&the  by  his  wfl!,  lafttesteA  by  Deftaffie 
only  *one  witness,  appbinted  L-ord  FitaguU  and  Mr.  1 6  t^«y. 
Ouise  to  be  guardians  to  his  children.  By  a  codicil 
written  On  the  tome  sheet  of  pSiper,  Ifhe  testator  ei^ 
pressed  himself  in  ^e  ^fellowing  manner  >^'*  f  do 
hereby  'raralce  and  declaf6  this  to  be  a  tro^Bcil  W)  niy 
will  hereunto  annexed,  itt  which  said  will  1  am  cBs^ 
posed  to  make  s^ome  alterations.^*  He  ihen  made 
aJtetations  as  to  legacies,  and  coixdnded  thus ;  '^  and 
in  an  other  respects  confirm  my  s^d  Vifl  hereunto 
annexed.^'  The  codtcfl  ^ms  attested  by  tiitec  ivit- 
nesses. 

Mr.  Alexander  contended,  on  behalf  of  the  guar- 
dians, that  this  appointment  Was  clearly  Sufficient. 


76  TlOe  XXXVIII.    Devise.    Ck  v.  §  39— 41, 

The  effect  of  a  codicil,  on  the  same  sheet  of  paper 
with  the  will,  expressly  referring  to  it,  as  annexed, 
and  confirming  it  in  all  respects,  except  as  to  the 
alteration  of  some  legacies,  being  a  re-execution  and 
re-publication,  as  it  would  be  in  the  case  of  a  devise 
of  land,  there  being  no  difference  in  this  respect 
between  the  two  statutes. 

Sir  W.  Grant,  M.  R.  held  clearly  that  »the  appoints 

ment  of  guardians  was  good  ;  the  codicil,  attested  by 

three  witnesses,    adopting  the  will,  and.  amounting 

1  Ves.  k       ^  ^  re-execution  and  republication.;  and  a  devise  of 

Bea.  445,       land  by  the  will  would  have  been  made  good  by  the 

codicil. 

40.  If  a  will  be  made  at.  several  times,  although 
the  parts  be  distinct,  and  separately  signed  by  the 
testator  ;  yet  if  it  appear  from  circumstances  to  have 
been  the  intention  of  the  testator  that  both  instru-r 
ments  should  constitute  but  one  will,  and  not  as  a 
will  and  a  codicil,  an  attestation  of  the  last  part  by 
.    three  witnesses  will  amount  to  an  atj:estation  of  the 

wholet 
Cirltonr.  41.  J.  GriflSji,  On  th^  2d  May  1752,  wrote  upon 

1  Burr!  549.    *  sheet  of  paper,  with  his  own  hand,  as  follows  : — 

<<  Know  all  men  by  these  presents,  that  I .  John 
Griffin  make  the  aforementioned  my. last  will  and 
testament"  He  then  proceeded  to  give  two  freehold 
houses,  and  subscribed  it ;  but  there  was  no  witness. 
In  January  17^4  he  wrote  on  the  same  sheet  of 
paper  the  following  words :  ^*  Memorandum, .  where^ 
I  have  laid  out,  &c.  on  a  lighter,  &c.  and  the  bar^ 
called  The  Lemon,  &c. ;  all  shall  be  at  my  wife's  dis- 
posal ;  and  this  not  to  disannul  any  of  the  former 
part  made  by  me,  the  2d  May  17^2,  except  that  my 
wife  shall  not  be  liable  to  pay  to  my  son  John,  &c. 
Witness  my  hand,  John  Griffin." 
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llie  will  was  written  on  the  first  and  second  sides 
of  a  sheet  of  paper,  and  the  memorandum  was  begun 
either  upon  tlie  end  of  the  second,  or  the  beginning 
of  the  third,  and  written  upon  the  third  side  ;  and 
all  the  second  writing  related  only  to  the  per- 
sonal estate.  The  testator  subscribed  this  in  die 
presence  of  three  witnesses;  then  he  took  the 
said  sheet  of  paper  in  his  hand,  and  declared  it  to 
be  his  last  will  and  testament,  in  the  presence  of  the 
said  three  witnesses  ;  and  then  delivered  it  to  them, 
and  desired  they  would  attest  and  subscribe  it  in  his 
presence,  which  they  accordingly  did. 

The  question  was,  whether  this  will  was  duly  atr 
tested  according  to  the  statute  of  frauds. 

Lord  Mansfield  said,  the  case  was  accurately  put ; 
for  it  was  not  stated  to  be  either  a  will  or  a  codicil, 
but  a  sheet  of  paper  written,  &c.  At  first,  in  175S, 
the  testator  did  not  know  that  any  witnesses  were 
necessary ;  in  17^4  he  had  found  they  were  necessary ; 
then  he  made  a  subsequent  disposition,  which  was  a 
memorandum  to  be  added  to  it ;  but  he  did  not  call  it 
a  codicil,  nor  did  the  case  state  it  to  be  so.  He  plainly 
considered  the  whole  as  one  entire  disposition,  and  he 
expressly  declared  in  the  latter,  that  he  did  not 
thereby  mean  to  disannul  any  part  of  the  former 
devise  or  dispositions.  Thore  is  not  a  tittle  in  the 
latter  that  relates  to  the  real  estate;  therefore  the 
only  intent  of  having  the  three  vritnesses  was,  and 
must  be,  to  authenticate  the  former.  Then  the  pub- 
lication of  it  was,  as  of  a  will ;  he  took  up  the  sheet 
of  paper  and  said,  it  is  my  will;  and  certainly  ,he  ^ 
did  not  mean  a  part  only,  but  the  whole  of  it ;  and 
he  desired  them  to  attest  it :  all  this  must  relate  to  the 
whole  that  was.  written  on  the  paper.  Adjudged  that 
the  will  was  duly  attested. 


78  Ti^fe  JCXXVIII.    I>evise.    €h  v.   §  42,  43. 

Who  may  be    •  42.  With  respect  to  tbepwsww  who  are  capaUe  of 
Witnesses,     l^ing  ^tpe98(^  to  a  wfll,  tie  Statute  of  frauds  only 

iBeotipns  the  word  credible  ;  ai^  therefore  all  those 
who  are  o^al^lie  of  btemg  witnesses  in  any  other 
iQ^tter,  may  also  be  witnesses  to  a  will. 

.  Th^  Judges  were  however  formerly  very  strict 
w|th  regwd  to  t^ie  competency  of  <^e  witnesses  to  a 
will  J  for  ^U^e?  a  devisee,  legatee,  cff  creditor,  was 
allowed  to  be  ^  competent  witness  to  a  will. 

43.  This  occasioned  the  statute  25  Geo.  11.  c.  6. 

by  which  it  is  enacte<|,  §  1.    **  That  if  any  person 

attest  the  execution  of  any  will  or  codicil,  to  whom 

BXky  beneficial  devise*  legacy,  estate,  interest,  gift, 

or  appointment,  except  chai*ges  on  lands,  tenements, 

or  J^reditaments  for  payment  of  any  debt  or  debts, 

sh^fU  be  thereby  given  or  made  ;  such  devise,  legacy, 

e^tntCj  interest,  or  appointment  siiall,  so  far  only  as 

coi^loerRs  such  person  attesting   the  execution    of 

%wk  wUi  or  codiciiy  or  any  petson  claiming  under 

Lees  T.         hin^,  be  ul;terly  null  and  void ;  and.  such  person  shall 

17  v^iT'l^s*  ^  admitted  as  a  witness  to  the  ex^cuti<m  of  such 

wiU  or  wdicil.^* 

S  S#  ^'  £n  case  by  any  will  or  codicil  any  lands,  tene- 
m^ts,  or  heoeddtaments  ri&all  be  charged  with  any 
debt  or  debts ;  and  any  creditor,  whose  debt  is  so 
diargedf  ^hall  attest  the  execution  of  such  will  or 
codicil;  eirery  such  creditor,  notwithstanding  such 
cbwgOf  sliaU  be  admitted  as  a  witness  to  the  execu- 
tion oi  such  will  or  codicil,  within  the  intent  of  die 

said  act 

S  6.  **  I^vided  always,  that  the  credit  of  every  sijch 
^tness  so  attesting  the  execution  of  any  will  or  codicil^ 
ift  any  si  the  cases  in  this  act  before  mentioned,  and 
^  dreuftiatances  xdating  thereto,  ^aU  be  subject  to 
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^  cofm^r^i^ii  ^d.  ^^rujimAion  of  tbe  Court 
and  the  Jury»  before  whom  any  such  witness  shall  be 
examiiipd,  or  taa  testiiQony  ^or  attestation  made  use 
of}  or  ef  the  co^rt  ^  ^q^ty  in  which  the  tostioioi^ 
or  attestation  of  aiiy  suoh  witness  ^uJl  be  made  iiide 
of;  in  like  snaiiHer  to  all  iuteuts  and  purposes  as  th^ 
credit  of  witnesses  in  all  other  cases  ought  to  b^  cqq- 
udered  and  detennined.'^ 

4A.  Two  celebrated  cases  have  been  decided  re- 
gpecting  the  competence  and  credibility  of  witn^sfiea 
to  a  will.   The  first  is  that  of  Wyndham  v*  Chetwynd,  i  Burr.  R. 
in  the  Court  of  King's  Bench  :  and  the  second  is  that  ^^^* 
of  Doe  ejr  4m.  Hindson  v.  Kersey,  in  the  Court  of        ' 
Common  Pleas.    But  as  they  relate  to  WiiUs  made  be- 
fore this  statute,  it  is  unnecessary  to  state  them. 

45.  A  legatee  may  be  a  witness  against  a  will,  Oxendonr. 
because  he  swears  against  hid  own  interest,  and  so  is  salk.  691. 
t&e  strongest  evidence^ 

46.  An  iitfampus  person  is  not  a  competent  wit- 
ness to  a  will ;  and  therefore  it  was  held,  in  a  modern  Pendock  v. 
case,  that  a  person  who  had  been  convicted  of  iiteaU  4  Bum  £cc. 
ii^  sheep  was  not  a  competent  witoiess  to  a  will  j  ^*^>  ^^• 
for  it  was  tiie  cripae  that  created  the  infiuny,  and 

took  away  a  person's  competency,  not  the  punish- 
naent. 

47.  A  will  must  be  atid  published ;  that  i«,  the  Publication. 
testator  must  do  some  act  from  which  it  <::an  be  con- 
cluded that  he  intended  the  instrument  to  operate  as 

his  will ;  and  Lord  Hardwicke  has  mentioned  a  case  3  p^^k.  I6I. 
where,  upon  a  trial  at  bar  in  the  Court  of  King's 
Bencht  the  question  was,  whether  the  testator  had 
published  his  will ;  for  there  was  no  doubt  of  his 
executing  it  in  the  presence  of  three  witnesses/  or  of 
their  having  attested  it  in  his  presence;  which  showed 
th«t  publication  was,  in  the  eye  of  the  law,  an  essen- 
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tial  part  of  the  execution  of  the  will,  and  not  a  mer4| 
matter  of  form,  '  ' 

Peate  v.  48.  The  words,  signed  and  published  by  the  said 

?Com.  It      A.  B.  as  and  for  his  last  will  and  testament,  are  a 
196.  sufficient  publication  :   and  the  delivery  of  a  will,  as 

a  deed,  has  been  also  held  to  be  a  sufficient  publi- 
cation. 
Trimmer  v.        4^^  ^  ^JU  ^^s  delivered  by  a  testator  as  his  act 
4  Burn  Ecc.   and  deed  ;  and  the  words  sealed  and  delivered  were 
Law,  1 1 9.      pyj.  above  the  place  where  the  witnesses  were  to  sub- 
scribe.    It  was  adjudged  that  this  was  a  sufficient' 
publication. 
APereoncan-     '50.  It  has  been  held  iniseveral  cases,  which  will  be* 
bimselfu)      Stated  hereafter,  that  where  a  person,  by  a  will  duly 
8^^®  Jjf  "^*     attested,  charged  his  lands  with  the  payment  of  his 
Miy  atiested.  debts  and  legacies ;  a  legacy  afterwards  given  by  a 

will  or  codicil,  not  duly  attested  according  to  the 
/    statute  of  frauds,    but  sufficient  to  pass  personal 
estate,  would  be  good.  From  which  it  was  concluded, 
that  a  person  might  by  means  of  a  will  duly  executed, 
empower  himself  to  make  a  futiure   disposition  of* 
lands,  by  another  instrument,   not  duly  executed. 
This  doctrine,  if  established,  would  have  been  at- 
tended  with  the  most  serious  consequences.     For,  as 
Opin.  435.     Mr.  Fearne  observes,   **  if  a  man  might,  by  a  will 
duly  attested,  devise  his  lands  upon  such  trusts  as 
he  should  appoint  by  any  other  instrument,  it  would 
in  effect  amount  to  a  repeal  of  the  statute  of  frauds, 
in  respect  to  the  solemnities  of  testamentary  dis- 
positions of  land.     A  man  would  have  nothing  to  do, 
but  on   his  coming  of  age,   to  make  one  general 
repeal  of  that  statute,  in  regard  to  himself,  by  devis- 
ing his  \irhole  real  estate  to  some  nominal  persons  and 
their  heirs,  upon  such  trusts,  &c.  as  the  testator 
sUbuld  afterwards  by  any  writing  appoint :  and  he 
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idmgfat,  by  reference  to  such  repealing  will,  at  any 
tune  make  a  testamentary  disposition  of  the  estates, 
without  the  least  attention  to  the  ceremonies  required 
by  the  statute.  This  would  let  in  all  the  ^nconve- 
niencies  of  frauds  and  perjuries  intended  to  be  pre- 
vented by  the  last-mentioned  statute,  in  regard  to 
testamentary  dispositions  of  land :  nay,  the  legal  abso- 
lution might  possibly  be  extended  to  the  statute  of 
wills,  as  well  as  that  of  frauds,  &c. ;  and  by  considering 
the  first  intermediate  will  a  sufficient  compliance,  as 
well  with  the  requisition  of  writing,  required  by  one 
statute,  as  of  the  ceremonies  of  execution,  by  the 
other,  a  parol  appointment  of  the  trusts  might  be 
attempted,  under  a  power  worded  for  that  purpose 
in  the  original  absolving  will.'' 

This  opinion  has  been  established  as  good  law,  by 
the  following  determination. 

51.  Samuel  Hill,  by  a  will  duly  attested,  devised  his  Habergham 
freehold  estates  to  five  trustees,  and  the  survivors  and  5  xermTii* 
survivor  of  them,  their  and  his  heirs  and  assigns,  to  92. 
the  use  of  his  grand-daughter  for  life,  remainder  to 
her  first  and  other  sons  in  tail  male,  remainder  to  her 
daughters  as  tenants  in  common  in  tail  general,  re- 
mainder unto  or  for  the  use  of  such  person  or  persons, 
and  for  such  estate  or  estates,  as  he,  by  any  deed  or 
instrument  to  be  executed  by  him,  and  attested  by 
two  or  more  credible  witnesses,  should  direct,  limit, 
or  appoint.  The  devisor,  by  a  deed-poll  dated  the 
day  afler,  imder  his  hand  and  seal,  attested  by 
two  witnesses,  afler  reciting  his  will,  in  pursuance 
of  the  power'  thereby  reserved  to  him,  limited  and  ap- 
pomted  his  estates,  afler  the  death  of  his  grand- 
daughter, and  failure  of  her  issue,  io  the  first  and 
other  sons  of  his  son,  &c.  A  question  was  referred  by 
the  Court  of  Chancery  to  the  Court  of  King's  Bencli, 
Vol.  VI.  G 
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whether  the  two  instruments,  taken  together,  wete^ 
at  the  time  of  the  death  of  the  devisor,  sufficient  1x> 
pass  any  estate  or  interest  in  the  freehold  premiises, 
not  given  by  the  first  instrument 

The  Court  of  King^s  Bench  certified  their  opinioti, 
that  the  two  instruments  taken  together  were  npt  suf*- 
ficient  to  pass  any  estate  or  interest  in  the  freehold  prer 
mises,  not  given  by  the  first  instrument  i  on  the  grouDd* 
that  the  second  instrument  was  a  deed  and  not  a  w$I)« 
2  Ves.  JuD.        The  cause  coming  on  for  further  directions,   1a>xA 

Loughborough  called  to  his  assistance  Mr.  J.  BuUer, 
and  Mr.  J.  Wilson,  and  they  were  all  of  opinion  that 
the  second  instrument  was  testamentary;  but   not 
Vide  Rose  V.  j|jgij,g  attested  according  to  the  statute  pf  fraudfi, 
ham,  infra,    could  have  no  operation  or  effect.  .    .    . 

Wills  charg-  ^^*  '^^  statute  of  frauds  requires  that  all  dievises 
ingLandsar^Qf  lands  or  tenements  shall  be  executed  in*  the  madr 
Sutute.        ^^^  above  stated  j  and  it  has  been  deternuned,  that  all 

devises  by  which  terms  for  years,,  or  other,  i^texe8ts 
arising  out  of  lands,  are  created,  or  by  which  powers 
to  sell  or  charge  lands  are  given,  are  within  the 
2Atk,272.    statute.    And  therefore  where  an  estate  is  devised 
5  Ves.  179.    for  a  term  of  years,  or  a  sum  of  money  is  given  ori- 
ginally and  primarily  out  of  land,   a  will  containing 
such  a  chaige,  miist  be  executed  in  the  manner  pie- 
scribed  by  the  statute  ;  because  it  is  the  same  as  a 
devise  of  the  land,   since  the  term  of  years  is  an  inte- 
rest in  the  land ;   and  money  thus  given  can  only  be 
raised  by  a  sale  of  the  land. 
But  not  Wills     53.  There  is  one  exception  to  this  rule,    which, 
^r  ?®*T^.  bas  been  already  mentioned  j  naipely,  where  a  nrffl 
cies.  duly  executed  accprding  to  the  statute,  contains  a 

Hyde  y.        general  charjge  on  lands,  in  aid  of  the  personal  estate^ 
lib. Bq. 409.  ^t  will  extend  to  legacies  given  by  a  subsequent  wiU 
or  codicil,  not  duly  attested. 
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^    Ricbaid  Boughton,   by  a  will  executed  ac«  Bradenell 
tXK^&Dg  to  the  statute  of  fiauds,  gave  his  sister  4O0L  M^^^^^* 


ind  the  remainder  of  his  estate,  after  payment  of  his  ^'^^-^* 
ddits  and  legacies,  to  his  brother.  By  another  willi 
not  duly  attested,  he  gave  to  the  same  sister  lOOiL, 
and  to  another  sister  400£^  and  all  the  rest  of  his 
estate,  real  and  personal,  to  his  brother.  One  of  the 
^uestioos  in  this  case  was,  whether  the  legacies  given 
by  Ae  second  will,  could  be  considered  as  charged 
upon  the  land,  by  the  first  will ;  the  testator  having 
sdijected  his  real  estate  to  the  payment  of  his  debts 
and  l^^acies. 

Lord  Hardwicke.  —  **  I  am  of  opinion,  that  the 
lesser  legacies  given  by  the  second  will,  are  charge* 
able  upon  the  lands  devised  by  the  first   Consider 
them  first  as  new  original  legacies ;  the  second  will 
is  a  complete  disposition  of  his  personal  estate ;  and 
if  a  man  charges  his  lands  by  his  will  with  all  his 
debts  and  legacies,  and  afterwards  gives  other  lega^ 
des  by  a  codicil,  not  properly  executed  within  the 
statute  of  frauds,  the  new  legacies  would  afiect  the 
land,  notwithstanding  the  insufficiency  of  the  codicil 
to  pass  lands  y  because  this  i^  considered  as  done  ih 
execution  of  a  power  which  the  testator  had  reserved 
to  himself,  by  charging  his  lands  with  his  debts  and 
legacies  in  general ;  according  to  Masters  v«  Masters, 
1  P.  Wms.  421.    And  there  is  no  more  inconvenience 
in  this,  than  in  a  charge  upon  his  lands  of  all  his 
debts ;    where  debts  contracted  at  any  time  after, 
during  his  life,  would  certainly  afiect  all  his  lands. 
So  if  a  man  makes  two  wills,  one  of  his  real,  the  other 
of  his  personal  estate,  legacies  given  by  the  second 
iirill,  thoi^h  executed  only  so  as  to.  pass  the  personal 
estate,   would  still  aflfect  the  land,   if  there  was  a 
general  charge  of  his  debts  and  legacies  upon  the 
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land,  by  the  first.  But  in  our  case  the  second  lega« 
cies  are  not  new  legacies,  they  are  but  a  modifi*' 
cation  of  the  former ;  and  h^  they  been  given  in  the 
same  manner  as  the  first,  there  could  not  have  been 
a  doubt  of  this  matter.  The  difficulty  arises  only 
from  the  difference  of  interests  given  by  the  one 
will,  and  the  other  ;  but  still  it  is  only  an  alteration 
of  the  intent  of  the  testator  as  to  the  quantum,  and 
Vide  5  Term  »  modification  of  the  former ;  they  remain  part  of  the 
R*  55.  former,  and  the  revocation  but  pro  tdnto" 

Fearne'a  Op.       55.  This  doctrine  is  founded   on  the  principle, 
<8  Ves.  495.     ^^^  ^  charge  of  debts  or  legacies  amounts  to  no  more 

than  making  the  real  estate  auxiliary  to  the  personal ; 

or  in  other  words  directing  it  to  be  converted  into, 

and  applied  as  part  of  the  testator's  personal  estate^ 

^  Ves.  Jun.     an^j  jjj  ^i^  thereof.     And  Mr.  J.  Buller,  in  the  case 

of  Habergham  v.  Vincent,  cited  the  case  of  the  Duke 
of  Bcdton  V.  Williams,  in  which  a  term  for  years  was 
•created  by  a  will  duly  attested,  for  payment .  of  aU 
«nch  legacies  as  the  testator  should  mention  in  a 
codicil.     He  afterwards  made  a  codicil  unattested, 
giving  legacies  and  annuities;    the  annuities  were 
held  to  be  legacies.   And  Lord  Loughborough  ob- 
served, that  all  the  cases  of  this  kind  were  not  cases 
of  a  primary  substantive-  and  independent  charge 
upon  the  real  estate,  but  a  charge  upon  it  in  aid  of 
the  personal,  which  was  primarily  chai-ged  ;  and  that 
the  statute  of  frauds  did  not  prevent  a  man  from 
creating,  by  will,  a  fluctuating  charge  upon  real,  in 
aid  of  personal. 
Smart  V.  56,   But  if  a   person  by   a  will   duly   attested, 

6  Ves.  560.  charges  his  real  estate  with  such  legacies  and  an- 
nuities as  he  shall  afterwards  give  and  charge  upon 
that  estate,  whether  attested  or  not  j  a  charge  by  an 
unattested  codicil  will  not  be  good 


TUk  XXXVIII.   Devise.    Ch.  v.  $  57.  85 

57.  A  perscm  b]rhis  will  duly  executed,  devised  to  Roser.  Cu- 
tnistees,  their  heirs,  executors,  &c.,  a  plantation  in  i2v«^« 
Ihe  island  of  Grenada,  upon  tnist,  by  and  out  of  the* 
produce  thereof  to  pay  off  debts  and  incumbrances;- 
and  also  to  pay  off  and  discharge  all  such  annuities, 
legacies,  or  bequests,  as  he  should  give  by  his  will, 
or  bjr  any  codicil  or  codicils   thereto,  or  by  any 
vritiog  or    writings    at  any    time   or   times  after 
signed  by  him,  or  in  his  own  handwritii^,  whether 
witnessed  or  not. 

The  testator  by  an  unattested  codicil  gave  an  addi  - 
tbnal  annuity  of  100/.  to  his  wife,  out  of  his  Grenada 
estate;  and  the  question  was,  whether  this  codicil 
TO  sufficient  to  charge  the  Grenada  estate. 

Sir  W.  Grant,  M,  R, — **  The  ground  upon  which 
it  is  CQBtended  that  this  additional  annuity  of  100/1 
iBi(^t  be  good  as  a  charge  upon  the  Grenada  estate 
is,  that  the  estate  being  once  charged  with  all  lega- 
cies and  amenities,  the  testator  may  afterwards  give 
either  l^acies  or  annuities  by  an  unattested  codicil. 
1W  the  rule  is  so  settled  in  many  cases  ;  and  if  this 
were  that  case,  unquestionably  it  is  too  well  establish- 
ed to  be  now  ilisturbed ;  though  it  may  be  doubted 
whether  it  is  perfectly  consistent  with  the  statute  of 
feuds ;  fcwr  in  effect  the  testator  does  dispose  of  his 
Jwd  by  an  unattested  codicil,  when  he  is  at  liberty 
to  burthen  it  with  legacies  so  given.  However,  in 
^  case,  the  testator  does  not  charge  the  Grenada 
^te  with  legacies  or  annuities  generally,  but  with 
such  only  as  he  shall  afterwards  give  and  charge 
^nthat  estate;  so  that,  as  legacy  or  annuity,  it  is 
not  at  all  chSirgeable  upon  the  estate ;  but  it  is  as  he 
^  thought  fit,  by  an  unattested  codicil,  to  declare, 
^t  it  shall  be  a  charge  upon  the  estate.  The  reason 
^t  debts  and  legacies  may  be  a  burthen  upon  the 

GS 
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estate,  is,  that  they  constitute  a  fluctuating  charge. 
It  is  impossible  previously  to  ascertain  what  debts 
a  man  may  owe  at  the  time  of  his  death  ;  and  it  i» 
difficult  to  ascertain,  when  he  is  making  his  formal 
and  regular  will,  what  legacies  he  may  think  fit,  or 
his  fortune  shall  enable  him  to  give.     The  Court  has 
therefore  said,  that  when  he  has  by  a  will  duly  exe- 
cuted, charged  debts  and  legacies,  it  is  only  neces- 
sary to  show  that  there  is  a  debt,  or  that  there  is  a 
legacy,  in  order  to   constitute  a  charge;    for   the 
moment  that  character  is  shown  to  belong  to  the 
demand,  you  show  that  it  is  already  charged  upon 
the  estate.     Then  an  unattested  instrument  is  itself 
perfectly  competent  to  give  a  legacy  j  and  when  given, 
you  predicate  of  it,  that  it  is  a  legacy  ;  and  then  the 
charge  inunediately  att^hes,  by  virtue  of  the  exe- 
cuted will.    But  here,  the  testator  says,  he  does  not 
now  determine  that  all  annuities^  and  all  legacies  he 
shall  hereafter  give,  shall  be  charges ;  but  only  that  if 
at  some  future  period  he  shall  think  proper  to  declare 
legacies  and  annuities  to  be  charges  upon  this  real 
estate,  then  the  trustees  shall  pay  them  out  of  the 
real  estate.    Therefore  not  only  the  legacy  is  to  be 
found,  but  also  the  will  of  the  testator,  to  make  it  a 
charge  upon  this  estate  ;  without  which  it  is  not  a 
charge.     That  is  only  an  attempt  to  reserve,  by  a 
will  duly  executed,  a  power  to  charge  by  a  will  not 
duly  executed.     It  is  the  ca$e  of  Habergham  v. 
mate,  §  5K     Vincent.     It  might  as  well  have  been  cQutended  in 

that  instance  that  there  was  an  adoption  into  the  wjll 
of  that  future  instrument.  But  the  ppinion  of  the 
Lord  Chancellor  and  the  Judges  was,  that  it  was  not 
competent  to  a  man  to  give  himself  such  a  power  j 
viz.  a  power  to  dispose  of  land  by  an  unattested  id- 
atrum^nt      That   is  the  reservation  this    testatot 
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atteaipts  to  make ;  for  unless  he  thinks  fit,  when  he 

makes  his  codicil,  to  declare  his  intention  that  his 

land  shall  be  charged  with  the  legacy  or  annuity,  it 

shall  not  be  charged*  Then  it  is  through  the  medium  * 

is£  an  unattested  instrument  that  it  is  to  be  a  charge 

iqion  land ;  and  that  cannot  be  within  that  case**' 

58.  Although  a  trust  estate  is  now,  what  a  use  Wilkof 
was  before  the  statute  27  Hen.  VIII.,  yet  it  is  settled  ^^  within  ** 
that  it  can  only  be  devised  by  a  will  executed  ac-  **>®  Statute. 
0(H*ding  to  the  statute  of  frauds. 

59*  Lands  were  conveyed  to  trustees  and  their  WagstaffT. 
heirs,  to  .the  use  of  them  and  their  heirs,  in  trust,  Y^^* 

•    .  .  g%  *  1         *  *■ '   "'1118. 

after  raising  certain  sums  of  money,  to  convey  the  258. 
premises  to  J.  S.  and  his  heirs*   J.  S.  by  a  will,  at-  3  Atlc..15l^ 
tested  by  two  witnesses  only,  devised  his  trust  estate 
toJ.  K 

Lord  Macclesfield  said,  there  could  be  no  question 
but  th^t  a  trust  of  an  inheritance  could  not  be  devised, 
otherwise  than  by  a  will  duly  attested  by  three  wit- 
nesses, in  the  same  manner  as  a  legal  estate  ;  for  if  • 
Ihe  law  were  otherwise,  it  would  introduce  the  same  ' 
inconveniencies  as  to  frauds  and  perjuries,  as  were 
occasioned  before  the  statute  by  a  devise  of  a  legal 

estate. 

60.  An  estate  in  mortgage,  though  only  held  as  a  And  of  Mon^ 
pledge  for  securing  the  repayment  of  money  bor-  ^^f^j^  ^f 
rowed,  can  only  be  devised  by  a  will  executed  ac-  Redemption. 
cording  to  the  statute  of  frauds.    The  same  rule 

applies  to  an  equity  of  redemption,  which  is  con- 
ai^red'  as  real  estate,  and  similar  to  a  trust. 

61.  Some  modem  writers  have  asserted,  that  Where  Tit,  15.  c.  2 
a  mortgagee  gives  the  money  secured  by  a  mortgage 

by  an  unattested  will,  the  legal  estate  in  the  lands 
GOBtprised  in  the  mortgage  will  pass.  But  I  can  find 
no  authority  for  this  position :  and  I  apprehend  that 

G4 
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loathing  more  than  the  money  would  pass,  .with    a^ 

right  in  equity  to  call  on  the  heir  of  the  mortgagee 

fpr  a  conveyance  of  the  laud. 

Bumotwais      ^2.  It  has  been  stated,  that  the  statute  of  wills 

holds.  does  not    extend  .to    copyhold  estates;   that    the 

ante,  c.  4.      power  of  devising  them  is  indirectly  exereised  by 

means  of  a  surrender  to  the  use  of  a  will :  and  it  has 
been  determined,  that  in  such  cases  a  will  need  not 
be  executed  according  to  the  statute  of  frauds  ;  * 
because  the  copyhold  passes  by  the  surrender,  not 
by  the  will ;  which  is  only  a  declaration  of  the 
usps  of  the  surren<ier. 
ante,  §  59.         63.    Thus  in   the  case  of  Wagstaff  v.  Wagstafl^ 

Lord  Macclesfield  said,  "  That  as  to  the  case  which 
bad  been  put  of  a  copyhold  surrendered  to  the  use 
of  a  will,  and  afterwards  devised  by  a  will  attested 
by  one  or  two  witnesses,  this  had  been  adjudged  to 
be  good ;  and  his  opinion  was,  never  to  shake  any 
settled  resolutions  touching  property^  or  the  title  qf 
land:;  it  being  for  the  common  good  that  these 
should  be  certain  and  known,  however  ill-grounded 
the  first  resolution  might  be.  But  if  that  had  nbt 
been  settled,  it  might  bp  more  reasonable  to  say ; 
when  I  have  surrendered  my  copyhold  to  the  use  of 
my  will,  a  will  of  this  copyhold  shall  be  so  executed, 
and  in  such  manner,  as  by  the  act  of  parliament  a 
¥.VinI^n*r  ^^  ^^  lands  ought  to  be  executed ;  but  this  case 
2  Ves.  JuD.     haying  been  ruled  otherwise,  he  would  not  shake  it ; 

however,  he  was  not  for  carrying  it  one  jot  further." 
Carey  V.  64.  In  a  modem,  case,  there  was  a  will  duly  exe- 

2*Bro/R.  68.  ^^*^^.  ^^  V^^  lands ;  and  a  paper  of  instructions  for 

a  new  will,  ^hich  the  testator  did  not  live  to  execute ; 
but  which  had  been  proved  iq  the  Ecclesiastical  Court, 
as.  a  testament.  And  one  of  the  questions  was, 
whether  copyholds  surrendered  to  the  use  of  the  will, 
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wold  pass  by  the  unattested  paper.  The  Master 
of  the  Rolls  (Sir  L.  Kenyon)  said  it  had  been  held, 
that  a  will  received  by  the  Ecclesiastical  Court,  would 
gOTem  the  surrender  of  a  copyhold.  It  would  be 
removing  landmarks  to  entertain  a  doubt  upon  the  ^^  ^j  ^^^ 
subject.  He  was  clear  therefore  that  the  will  passed  299. 
the  copyhold. 

65.  Mr.  Peere  Williams  states  it  to  have  been  laid  2  P.  Wms. 
down  by  Sir  Joseph  Jekyll,  that  if  a  copyholder  be  ^^'' 
^titled  only  to  the  trust,  or  equity  of  redemption  of 
a  copyhold,  and  devises  such  trust  or  equity  of  re- 
demption, there  must  be  three  witnesses  to  the  will :  • 
for  here  can  be  no  precedent  surrender  to  the  use 
of  the  will,  to  pass  this  trust ;  and  the  trust  and  equity 
of  redemption  of  all  lands  of  inheritance  are  within 
the  statute  of  frauds  ;  otherwise  great  inconveniencies 
would  arise  therefrom.     But  in  a  subsequent  case,  Xafihel  y. 
Lord  Hardwicke  was  of  opinion  that  the  trust  of  ^^\  «y 
a  copyl^old  would  pass  by  a  will  not  attested  accord- 
ing to    the   statute  of  frauds ;    as  a  copyhold  sur- 
rendered to  the  use  of  a  will  would  do ;  for  that 
equity  ought  to  follow  the  law,  and  make  it  at  least '  • 
as  easy  to  convey  a  trust,  as  a  legal  estate. 

66.  If  the  surrender  of  a  copyhold  to  the  uses  of  KUshw"  ^ 
a  will,  requires  that  the  will  should  be  attested  by  Amb.  684. 
three  witnesses,   a  devise  of  such  copyhold  must  be 

so  attested ;  otherwise  it  will  be  void. 

67.  A  devise  of  customary  freeholds,  where  there  ^^^  ^' 
18  DO  custom  to  surrender  them  to  the  use  of  a  will,  Amb.  299. 
must  be  executed  according  to  the  statute  of  frauds ; 

and  a  trust  estate  in  them  must  be  devised  in  the  same 
ipanner. 

68.  As  terms  for  years  already  created  were  dis-  2' Ywre™ 
posable  by  testament  before  the  statutes  of  wills, 

they  are  not  comprehended  within  the  statute  of 
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frauds  and  may  therefore  be  ^ven  by  a  will   not 

executed  according  to  that  statute.  '  But  it  has  been 

ante,  §  52.      already  observed,  that  a  term  cannot  be  created  by 

will,  unless  such  will  be  executed  according  to  the' 
statute  of  frauds. 

69-  All  wills  relating  to  terms  for  years  must  be 

proved  in  the  ecclesiastical  courts  having  jurisdiction 

over  the  place  where  the  lands  liie ;  for  otherwise  they 

will  have  no  efifect,  as  to  the  terms. 

ExceptTerms      70.  If  however  a  term  for  years  becomes  attendant 

on  the  ^^  ^^^  inheritance,  it  is  then  considered  as  part  o€ 

Inberitonce.   ^^^  inheritance,  and  not  a  chattel  real;   and  can 

only  be  devised  by  such  a  will  as  would  pass  the 

inheritance. 

VThitchurch  v.     71-  Thus  where  Ed.  Whitchurch,  having  purchased 

Whitchurch,  3,  term  in  the  name  of  a  trul»tee,  and  the  inheritance 

236.  -'  in  his  own  name,  by  a  will  not  executed  according  to 

the  statute  of  frauds,  devised  th^  premises  to  the  son 
of  a  younger  brother ;  the  heir  at  law  of  the  testator 
brought  her  bill  in  Chancery,  in  order  to  compel  the 
executor  and  devisee  to  assign  over  the  term  to  her. 
It  was  objected  for  the  defendants,  that  the  executor 
had  assented  to  the  devise  ;  and  that  the  will,  though 
not  attested  by  three  witnesses,  w^  good  at  law  to 
p^ss  the  term.     But  decreed,  that  as  this  was  a  term 
which  would  have  attended  the  inheritiihce,  and  in 
equity  have    gone    to   the  heir,   and  not  to  the 
executor ;  in  which  respect  it  was  to  be  considered 
as  part  of  the  inheritance ;  so  the  will,  which  was  not 
attested  by  three  witnesses,  as  the  law  required  it  to 
be  when  land  was  to  pass,  should  not  carry  this 
term.  Though  it  was  true,  such  a  will  as  in  the  present 
2  Atk.  72.      case,  would  be  sufficient  to  pass  a  term  in  gross,  yet 

should  it  not  pass  the  trust  of  a  term  attendant  on 
the  inheritance,  nor  consequently  the  term  itself. 
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72.  A  will  made  in  a  foreign  country,  of  lands  in  wills  made 

England,  must  be  executed  in  the  same  manner,  and  •^n»d  within 

jT      1  /*      J    *^®  Statute- 

attested  by  the  same  number  of  witnesses,  as  if  made  Coppin  v. 

'-England.  5,^^^- 

73.  It  has  been  a  common  practice  for  a  long  time.  The  Execu- 
^ere  a  title  depends  upon  a  will,  to  prove  the  ex-  ^^^^  *  • 
ecotion  of  it  per  testes  in  Chancery.     But  Lord  proved  in 
King  has  said  that  this  is  not  absolutely  necessary,  to  ^^; 
make  out  the  title,  any  more  than  it  would  be  to  Wilson, 
prove  the  execution  of  a  deed  in  equity,  by  which  ^^2. 

the  estate  was  settled  ftom  the  heir  at  law,  after  the 

ancestor's  death.     The  will  prevents  and  breakd  the 

descent  to  the'  heir,  as  much  as  a  deed;  and  die 

hands  of  the  witnesses  to  the  will  may  be  as  well 

proved,  as  those  to  a  deed.    Now,  as  it  would  be  no 

objection  to  a  title,  if  a  modem  deed,  on  which  the 

tide  depended,  was  not  proved  in  equity ;  why  should 

it  be  so  in  the  case  of  a  will,  where  the  same  appears 

to  be  duly  attested  by  three  witnesses,  whose  names 

are   mentioned    to    have  been  subscribed  in  the  q^  2^4. 

presence  of  the  testator. 
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DEVISE. 


CHAP.  VI. 

Of  the  Revocation  of  Devises. 


I . '  M  Devises  are  revocable. 

2.  Of  express  JievocaHons. 

4.  A  subsequent  IVill  revoking  or 
inconsistent  with  a  former 
one. 

8.  Otherwise  both  Wilis  are 
good. 

15.  Two  inconsistent  Wills  of  the 

same  Date  are  void, 

16.  A    second    unattested    Will 

revokes  Legacies, 

18.  A  CodicU. 

19.  A  written  Declaration. 

23.  It  must    be  signed    by   the 
Testator. 

25,  Cancelling. 

28.  By  the  Testator,   or  by  his 
Direction. 

30.  An    Intention    to   cancel    is 
sufficient. 

32.  An  Obliteration  of  Part  does 
not  revq/ce  the  Whole, 

37.  Cancelling  one  Part,  revokes 
the  other. 

36.  Of  Implied  Revocations.  ' 

39.  Marriage  and    Birth  of   a 
ChUd. 


49.  A  Womares  WUl  revoked  hft 

Marriage. 

50.  Alter atum  of  the  Estate. 
5 1  •  Alienation  to  a  Stranger, 
54.  Contract  for  Sale. 

56.  An  intended  Alienation. 

58.  Alienation  to  the  Use  of  the 
Testator. 

52.  Alienation  to  strengthen  the- 
Devise. 

65.  Fine  and  Recovery. 

71.  Any  Conveyance  inconsistenit 
with  the  Devise.  * 

74.  Parol  Evidence  not  admie* 
sible. 

77'  A  Fraudulent  Conveyance  is 
not  a  RevocatUm, 

79.  Nor  an   Alteration   of  the 

Quality  of  the  Estates 
85.  Nor  the  Change  of  a  Trustee* 
88.  Nor  a  Partition. 

91.   Unless  it  extends  to  other 
things. 

93.  Of  partial  Revocations. 

102.  Revocations  of  Leaseholds. 


Section  1. 


All  Devises       A  LTHOUGH  a  detise  of  lands  differs  in  many 
are rerocable.  XX  yggp^^^tg  from  a  testament  of  personal  estate,  yet 

there  are  some  circumstances  common  to  both ;  one- 
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ef  which  is,  that  a  devise  is  revocable  at  any  time 

during  the  life  of  the  devisor ;  so  that  although  a 

peisoQ  should  declare  his  will  to  be  irrevocable  in  th%  Bac.Max.i9. 

strongest  terms,  yet  he  may  revoke  it ;  because  his  ®  ^P'  ^^  **' 

own  acts  or  words  cannot  alter  the  disposition  of  the 

law,  so  as  to  make  that  irrevocable,  which  in  its  own 

nature  is  revocable* 

2«  I>evises  of  lands  made  in  pursuance  of  the  Of  express 
particular  customs  of  boroughs,  or  by  virtue  of  the  ^  ^^^^ 
statutes  of  wills,  might  have  been  revoked  by  words 
only,  without  writing  j  the  statutes  of  wills  giving 
power  to  any  person  seised  in  fee  of  lands,  to  devise 
them  by  writing ;  but  being  silent  as  to  revocations. 
This  was  remedied  by  the  sixth  section  of  the  statute 
of  iratids,  by  which  it  is  enacted,  '*  That  no  devise 
ID  writing  of  any  lands,  tenements,  or  hereditaments, 
or  any  clause  thereof,  shall  be  revocable,  otherwise  ^ 
than  by  some  other  will,  or  -  codicil,  in  writing,  or 
other  writing  declaring  the  same ;  or  by  burning, 
canceUing,  tearing,  or  obliterating  the  same,  by 
the  testator  himself,  or  in  his  presence,  or  by  his 
directions  and  consent.  But  all  devises  and  bequests 
of  lands  and  tenements  shall  remain  and  continue  in 
force,  until  the  same  be  burnt,  cancelled,  torn,  or 
obliterated,  by  the  testator,  or  by  his  directions,  in 
maDDer  aforesaid ;  or  unless  the  same  be  altered  by 
some  other  will,  or  codicil,  in  writing ;  or  other 
writing  of  the  devisor,  signed  in  the  presence  of 
three  or  four  witnesses,  declaring  the  same." 

3.  Under  this  statute,  there  are  three  express 
modes  of  revoking  a  will :  P.  By  a  subsequent  will, 
or  codicil  duly  attested  according  to  the  statute. 
2 .  By  an  express  declaration  in  writing,  that  the 
testator  means  to  revoke  his  will  j  and,  3^  By  burning, 
cancelling,  tearing,  or  obliterating  it.    ^ 


< 
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A  subsequent  4.  A  subsequent  will  operates  as  a  revocation  of  m, 
ine  or^ncon-  former  one,  in  aU  cases  where  it  contains  an  expresB 
sistent  with  clause  revoking  all  former  wills,  or  where  it  makes 

a  different  s^nd  incompatible  disposition  of  the  lands 
devised  by  the  former  one. 

5.  The  intention  of  a  testator  to  revoke  a  will^  is 

the  circumstance  which  constitutes  the  revocation  ^ 

aftd  when  that  appears  in  a  subsequent  will,  it  is 

'  sufficient;  though  such  subsequent  will  should  not 

take  effect,  from  any  disability  in  the  devisee. 

I  Roll.  Ab.        6.  Thus  where  a  person  devised  lands  to  A.  B., 

^^^'  and  afterwards  devised  the  same  lands  to  the  poor  of 

the  parish  of  C,  which  was  void ;  they  not  having 
the  capacity  to  take  ;  yet  it  was  held  to  be  a  revoca- 
tion. So  a  devise  to  a  corporation,  though  void,  was 
held  to  be  a  revocation  of  a  former  devise. . 
Roper  V.  Rat-  7*  ^^  &  Subsequent  case  it  was  held,  that  a  devise 
cliffe,iO  Mod.  to  a  Roman  catholic,  who  was  at  that  time  incapable 

233. 

of  taking  by  devise,  should  notwithstanding  operate 

as  a  revocation  of  a  former  will. 
Othenvise  8.  By  the  Roman  law  a  subsequent  will  operated 

both  Wills     jjj  gjj  cases  as  a  revocation  of  a  former  one.    Posteriori 

are  good. 

Just.  Inst,      quoque  testamentOy  quod  jure  perfectum  est,  superttis 
r  2  *  ^**    '  rumpitur.     The  reason  of  this  rule  was,  because  the 

essence  of  a  Roman  testament  consisted  in  the  in- 
stitution of  an  heir,  who  took  the  whole  property  of 
the  testator  j  so  that  two  wills  could  never  subsist  at 
the  same  time,  as  there  could  not  be  two  distinct 
VmiusCorom.  owners  of  the  same  thing.  Qukunque  testameniumfacit^ 

censetur  de  omnibus  bonis  disponere,  ut  mm  magis  duo 
testamenta  smul  consistere  possint,  quam  duo  domini 
ejusdem  rei  in  sqUdum  constitui.  But  although  the 
law  of  England  has  adopted  the  principles  of  the 
Roman  law,  respecting  wills  of  personal  property ; 
yet  Lord  Mansfield  has  said,  that  ^  devise  of  lands  is 

9 
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looked  i^n  in  a  very  different  light,  being  considered  cowp.  Rep. 
as  an  ^pointment  of  lands  to  a  particular  person ;  ^* 
fiom  which  it  followed,  that  a  man  might  as  well 
diqxKe  of  part  of  his  lands,  by  his  will,  as  of  the 
whole. 

9.  In  consequence  of  this  principle  it  has  been 
iletenninedf  that  where  a  second  will  has  not  a  clause 
of  ievocati<m  of  all  former  wills,  and  does  not 
make  any  dispositicHi  inconsistent  with  a  former  will, 
it  does  not  operate  as  a  revocation  of  such  former 
viily  but  both  are  good. 

10.  A  person  devised  latids  to  his  younger  son  and  Coward  r. 
his  heirs.     He  afterwards  married,  and  by  another  ^^Eli2'72i 
vill  in  imting,  devised  the  same  lands  to  his  wife  for 

life^  paying  yearly  to  his  younger  son  and  his  heirs  a 
certain  rent.  Anderson  and  Glanville  held  it  to  be  no 
revocation,  but  that  both  wills  might  stand  together, 
the  latter  not  being  contrary  to  the  former ;  and 
there  being  no  express  revocation.  The  intention  of 
the  testator  being  only  to  provide  for  his  wife,  and 
not  to  alter  the  devise  to  his  son  ;  for  the  giving  him 
a  rent,  showed  he  intended  that  he  should  take  the 
reversion. 

XL  Where  a  jury  found  that  a  testator  had  made 
a  second  will,  the  contents  of  which  were  unknown ; 
such  second  will  was  held  not  to  operate  as  a  revoca- 
tioB  of  the  first ;  because  it  did  not  appear,  either  > 
that  it  contained  a  clause  revoking  the  first  will, 
or  that  it  made  a  different  disposition  of  the  same 
lands. 

12.  In  ejectment  the  jury  found  a  special  verdict,  Hungerford 
that  Sir  H.  Killiirrew  being  seised  in  fee,  made  his  ^Nosworthy, 
will  in  writing,  and  afterwards  made  another  will  in  Hitchinsv! 
writing ;  but  as  to  the  contents  thereof  they  were  ?^f*"» 

,  *         -^  3  Mod.  203, 

entirely  ignorant ;  j^nd  the  Court  of  King's  Bench  Saik.  592. 
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was  of  opinion,  that  the  second  will  was  not  a  revoca- 
tion of  the  first. 
Show.  Pari.        Upon  a  writ  of  error  in  the  House  of  Lords,  it  i^as 
Ca.  146.        argued  for  the  plaintiff,  that  the  second  will  coulcl 

not  be  considered  as  a  duplicate  of  the  first,  but  mixst 
be  deemed  a  revocation  of  it ;  that  no  will  was  gaoc^ 
but  the  last;    that  every  will  was  revocable  until 
death;    that  the  making  another  will  imported    a 
revocation  of  all  former  ones,  even  though  it  was  not 
so  expressly  declared.   On  behalf  of  the  defendant  it 
was  contended,  that  every  latter  will  was  not  a  re- 
vocation ;  for  a  man  might  dispose  of  one  part  of  his 
estate  by  one  will,  and  of  another  part  by  another 
mil.   So  if  a  man  purchased  lands  after  he  had  made 
^       his  will,  he  might  make  another  will  of  those.  There- 
fore the  second  will,  in  this  case,  might  relate  to  other 
lands,  and  be  no  revocation. 
The  judgment  was  affirmed. 
13.  In  a  modem  case  this  doctrine  was  carried 
still  farther :  for  where  a  jury  found  that  a  testator 
had  made  a  second  will,  difierent  from  the*  first ;  but 
without  finding  in  what  that  difference  consisted;  the 
House  of  Lords  determined  that  such  second  will 
did  not  revoke  the  former  one. 
Goodright  V.       14.  Upon  a  special  verdict,  it  appeared  that  John. 
muI*R^497  ^^^y»  ^^^^S  seised  in  fee  of  a  set  of  chambers  in 
2BiaciLR.937.  Lincoln's  Jnn,  made  a  will  in  the  year  1748,  by  which 
Cowp.  87.      jjg  devised  all  his  real  and  personal  estate  to  Frances 
^    Harwood.     That  in  the  year  1756,  he  made  another 
will,  different  from  the  former  one,  but  in  what  par- 
ticulars  were  unknown  to  them.      They  did  not  find 
that  the  testator  cancelled  his  second  will,  or  that  the 
'   defendant  had  destroyed  the  same  ;  but  of  what  was 
become  of  the  said  will,  the  jurors  were  altogether 
ignorant     The  question  was,  whether  the  devise  in 
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tbe  will  of  17^9  to  Frances  Harwood,  was  revoked 
bj  the  wiU  found  to  have  been  executed  in  1756,    ' 

Jiu%ment  was  given  in  the  Court  of  Common 
Fleas,  that  the  will  of  1748  was  revoked.  Upon  a 
writ  of  error  in  the  Court  of  King's  Bench,  that 
judgment  was  reversed. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  ^  ^^*  ^l 
where  it  was  contended  on  behalf  of  the  plaintifi^  that 
the  title  of  the  heir  at  law,  being  a  clear  substantive 
title,  ought  not  to  be  defeated,  but  by  a  title  equally' 
dear  and  unexceptionable  :  that  the  title  of  a  devisee 
must  be  founded  on  that  which  is  clearly  known  to 
be  the  ultimate  intention  of  the  testator ;  and  it  was 
not  sufficient  that  tlie  testator  did,  at  one  time  of  his 
life,  mean  to  give  his  estate  to  the  devisee,  unless  he 
continued  in  that  intention  to  the  time  of  his  death. 
The  jury  had  found  that  the  testator  had  made  a 
second  will,  executed  according  to  law ;  and  that  the 
disposition  m^de  by  the  testator  in  his  second  will, 
was  different  froqi  the  disposition  in  his  first  will ;  and 
though  the  jury  said  they  were  unable  to  ascertain 
the  particulars,  yet  the  finding  necessarily  imported 
that  they  had  received  sufficient  satisfaction,  as  to 
the  general  contents,  to  enable  them  uppn  their  oaths 
to  find  ths^t,  from  whence  the  courts  must  see,  that 
the  testator's  intention  was  generally  changed  ;  and 
consequently  that  the  first  will  was  revoked.  That 
the  jury  having  found  thj^t  Mr.  Lacey  did,  in  1756, 
duly  execute  another  will,  the  san^e  piust  be  t^ken  to 
subsist  at  the  time  of  his  death,  unless  a  subsei^uent 
change  of  intention  appeared;  but  the  jury  had 
excluded  the  idea  of  any  such  change,  by  declaring 
they  did  not  find  that  the  testator  had  cancelled  the 
second  will }  and  as  the  jury  had  not  found  it  caif« 
called,  the  Court  could  not  say  it  was  so.     B^  estate 

Vol.  VI.  H 
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loathing  more  than  the  money  would  pass,  .with   ^ 

right  in  equity  to  call  on  the  heir  of  the  mortgagee 

fpr  a  conveyance  of  the  laud. 

But  not  Wills      ^2.  It  has  been  stated,  that  the  statute  of  wills 

holds.  do^s  not    extend    to    copyhold  estates;   that    the 

ante,  c.  4.      power  of  devising  them  is  indirectly  exercised  by 

means  of  a  surrender  to  the  use  of  a  will :  and  it  has 
been  determined,  that  in  such  cases  a  will  need  not 
be  executed  acpording  to  the  statute  of  frauds  ;  • 
because  the  copyhold  passes  by  the  surrender,  not 
by  the  will ;.  which  is  only  a  declaration  of  the 
usjes  of  the  surren<ien 
ante,  5  59.         63.    Thus  in   the   case  of  Wagstaff  v.  Wagstafl^ 

Lord  Macclesfield  said,  **  That  as  to  the  case  which 
had  been  put  of  a  copyhold  surrendered  to  the  use 
of  a  will,  and  afterwards  devised  by  a  will  attested 
by  one  or  two  witnesses,  this  had  been  adjudged  to 
be  good ;  and  his  opinion  was,  neoer  to  shake  any 
settled  resolutions  totiching  property^  or  the  title  qf 
land.;  it  being  for  the  common  good  that  these 
should  be  certain  and  known,  however  ill-grounded 
the  first  resolution  might  be.  But  if  that  had  nt)t 
been  settled,  it  might  bp  more  reasonable  to  say ; 
when  I  have  surrendered  my  copyhold  to  the  use  of 
my  will,  a  will  of  this  copyhold  shall  be  so  executed, 
^nd  iQ  such  manner,  as  by  the  act  of  parliament  a 
luVin^nT  ^^  ^^  lands  ought  to  be  executed;  but  this  case 
2Ves.Jun.     haying  been  ruled  otherwise,  he  would  not  shake  it; 

however,  he  was  not  for  carrying  it  one  jot  further." 
Carey  v.  64.  In  a  modem,  case,  there  was  a  will  duly  exe- 

S'Bro!  R.  68.  P^*^^^.  *^  P^^^  lands ;  and  a  paper  of  instructions  for 

a  new  will,  which  the  testator  did  not  live  to  execute ; 
but  which  had  been  proved  in  the  Ecclesiastical  Court, 

• 

as  a  testament.      And  one  of  the  questions   was, 
whether  copyholds  surrendered  to  the  use  of  the  will, 
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ipoald  pass  by  the  unattested  paper.  The  Master 
of  the  Rolls  (Sir  L.  Kenyon)  said  it  had  been  held, 
diat  a  will  received  by  the  Ecclesiastical  Court,  would 
govern  the  surrender  of  a  copyhold.  It  would  be 
ronoving  landmarks  to  entertain  a  doubt  upon  the  ^^  ^  £^" 
rabject.  He  was  clear  therefore  that  the  will  passed  299. 
the  copyhold. 

65.  Mr.  Peere  Williams  states  it  to  have  been  laid  2  P.  Wms. 
down  by  Sir  Joseph  Jekyll,  that  if  a  copyholder  be  ^^^' 
entitled  only  to  the  trust,  or  equity  of  redemption  of 
a  copyhold,  and  devises  such  trust  or  equity  of  re- 
demption, there  must  be  three  witnesses  to  the  will : « 
for  here  can  be  no  precedent  surrender  to  the  use 
of  the  will,  to  pass  this  trust }  and  the  trust  and  equity 
of  redemption  of  all  lands  of  inheritance  are  within 
the  statute  of  frauds ;  otherwise  great  inconveniencies 
would  arise  therefrom.     But  in  a  subsequent  case,  XufThel  v. 
Lord  Hardwicke  was  of  opinion  that  the  trust  of  ^^» 
a  copyhold  would  pass  by  a  will  not  attested  accord- 
ing to  the   statute  of  frauds ;    as  a  copyhold  sur- 
rendered to  the  use  of  a  will  would  do ;  for  that 
equity  ought  to  follow  the  law,  and  make  it  at  least  • 
as  easy  to  convey  a  trust,  as  a  legal  estate. 

66.  If  the  surrender  of  a  copyhold  to  the  uses  of  KUsh^?  ^ 
a  will,  requires  that  the  will  should  be  attested  by  Amb.  684. 
three  witnesses,   a  devise  of  such  copyhold  must  be 
so  attested ;  otherwise  it  will  be  void. 

67.  A  devise  of  customary  freeholds,  where  there  ^^^  ^* 
is  no  custom  to  surrender  them  to  the  use  of  a  will,  Anib.  299. 
must  be  executed  according  to  the  statute  of  frauds ; 
and  a  trust  estate  in  them  must  be  devised  in  the  same 
ipanner. 

68.  As  terms  for  years  already  created  were  dis-  ^' ^Terras 
posable  by  testament  before  the  statutes  of  wills, 
they  are  not  comprehended  within  the  stlEitute  of 
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frauds^  and  may  therefore  be  given  by  a  will  net 

*  *  *         •  • 

executed  according  to  that  statute.  '  But  it  has  been 

ante,  §  52.      abeady  observed,  that  a  term  cannot  be  created  t>y 

will,  unless  such  will  be  executed  according  to  the' 
statute  of  frauds. 

69*  All  wills  relating  to  terms  for  years  must  be 

proved  in  the  ecclesiastical  courts  having  jurisdiction 

over  the  place  where  the  lands  liie  j  for  otherwise  they 

will  have  no  effect,  as  to  the  terms. 

ExceptTerms      70.  If  however  a  term  for  years  becomes  attendant 

on  the  ^^  ^^  inheritance,  it  is  then  considered  as  part  of 

Inheritance.    ^^^  inheritance,  and  not  a  chattel  real ;    and  can 

only  be  devised  by  such  a  will  as  would  pass  the 
inheritance. 
Whitchurch  ▼.     71*  Thus  where  Ed.  Whitchurch,  having  purchased 
Whitchurch,  3;  term  in  the  name  of  a  trustee,  and  the  inheritance 
236.         ^'  ^^  his  ^^^^  name,  by  a  will  not  executed  according  to . 

the  statute  of  frauds,  deyised  the  premises  to  the  son 
of  a  younger  brother ;  the  heir  at  law  of  the  testator 
brought  her  bill  in  Chancery,  in  order  to  compel  the 
executor  and  devisee  to  assign  over  the  term  to  her* 
It  was  objected  for  the  defendants,  that  the  executor 
had  assented  to  the  devise  ;  and  that  the  will,  though 
not  attested  by  three  witnesses,  w^  good  at  Jaw  to 
pass  the  term.     But  decreed,  that  as  this  was  a  term 
which  would  have  attended  the  inheritinnce,  and  in 
equity  have    gone    to   the  heir,   and  not  to  the 
executor ;  in  which  respect  it  was  to  be  considered 
as  part  of  the  inheritance ;  so  the  will,  which  was  not 
attested  by  three  witnesses*  as  the  law  required  it  to 
be  when  land  was  to  pass,  should  not  cany  this 
term.  Though  it  was  true,  such  a  will  as  in  the  present 
2  Atk«  72.     case,  would  foe  sufficient  to  pass  a  term  in  gross,  yet 

should  it  not  pass  the  trust  of  a  term  attmdant  on 
the  inheritance,  nor  consequently  the  term  itself. 
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72.  A  will  made  in  a  foreign  country,  of  lands  in  wiUs  made 
England,  must  be  executed  in  the  same  manner,  and  «bn»d  within 

^^  *  the  Statute. 

attested  by  the  same  number  of  witnesses,  as  if  made  Coppin  v. 

« England.  ^rVa.''- 

73.  It  has  been  a  common  practice  for  a  long  time.  The  Execu- 
where  a  title  depends  upon  a  will,  to  prove  the  ex-  SS-V^  *  , 
ecution  of  it  per  testes  in  Chancery.     But  Lord  proved  in 
King  has  said  that  this  is  not  absolutely  necessary,  to  Coho^?* 
make  out  the  title,  any  more  than  it  would  be  to  Wilson, 

3  P  Wnis 

prove  the  execution  of  a  deed  in  equity,  by  which  192'. 
the  estate  was  settled  fh>m  the  heir  at  law,  after  the 
ancestor's  death.  The  will  prevents  and  breaks  the 
descent  to  the'  heir,  as  much  as  a  deed;  and  the 
hands  of  the  witnesses  to  the  will  may  be  as  well 
proved,  as  those  to  a  deed.  Now,  as  it  would  be  no 
objection  to  a  title,  if  a  modem  deed,  on  which  the 
title  depended,  was  not  proved  in  equity ;  why  should 
it  be  so  in  the  case  of  a  will,  where  the  same  appears 
to  be  duly  attested  by  three  witnesses,  whose  names 
are  mentioned  to  have  been  subscribed  in  the  odn!?  234. 
presence  of  the  testator. 
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frattdsT,  and  may  therefore  be  given  by  a  will  noe 

executed  according  to  that  statute.  '  But  it  has  beea 

ante*  §  52.      already  observed,  that  a  term  cannot  be  created  hy 

will,  unless  such  will  be  executed  according  to  the* 
statute  of  frauds. 

69*  All  wills  relating  to  terms  for  years  must  be 

proved  in  the  ecclesiastical  courts  having  jurisdiction 

over  the  place  where  the  lands  lie ;  for  otherwise  they 

will  have  no  eflfect,  as  to  the  terms, 

ExceptTerms      70.  If  however  a  term  for  years  becomes  attendant 

on  the  ^^  ^^  inheritance,  it  is  then  considered  as  part  of 

Inheritance,    jj^^  inheritance,  and  not  a  chattel  real;   and  can 

only  be  devised  by  such  a  will  as  would  pass  the 

inheritance. 

Whitchurch  ▼.     71-  Thus  where  Ed.  Whitchurch,  having  purchased 

Whitchurch,   g;  term  in  the  name  of  a  trustee,  and  the  inheritance 

236.  -'  in  his  own  name,  by  a  will  not  executed  according  ta 

the  statute  of  frauds,  devised  the  premises  to  the  son 
of  a  younger  brother  j  the  heir  at  law  of  the  testator 
brought  her  bill  in  Chancery,  in  order  to  compel  the 
executor  and  devisee  to  assign  over  the  term  to  her. 
It  was  objected  for  the  defendants,  that  the  executoir 
had  assented  to  the  devise  ;  and  that  the  will,  though 
not  attested  by  three  witnesses,  w^  good  at  law  to 
pass  the  term.  But  decreed,  that  as  this  was  a  term 
which  would  have  attended  the  inheritaihce,  and  in 
equity  have  gone  to  the  heir,  and  not  to  the 
executor ;  in  which  respect  it  was  to  be  considered 
as  part  of  the  inheritance ;  so  the  will,  which  was  not 
attested  by  three  witnesses,  as  the  law  required  it  to 
be  when  land  was  to  pass,  should  not  carry  this 
term.  Though  it  was  true,  such  a  will  as  in  the  present 
2  Atk«  72.     casie,  would  be  sufficient  to  pass  a  term  in  gross,  yet 

should  it  not  pass  the  trust  of  a  term  attendant  on 
the  inheritance,  nor  consequently  the  term  itself. 
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73.  A  will  made  in  a  foreign  country,  of  lands  in  wills  made 
England,  must  be  executed  in  the  same  manner,  and  »Jroad  within 
attested  by  the  same  number  of  witnesses,  as  if  made  Coppin  v. 

« England.  S^rVa.''' 

73.  It  has  been  a  common  practice  for  a  long  time.  The  Execu- 
where  a  title  depends  upon  a  will,  to  prove  the  ex-  SS-V^  *  , 
ecution  of  it  per  testes  in  Chancery.     But  Lord  proved  in 
King  has  said  that  this  is  not  absolutely  necessary,  to  qJ^^^* 
make  out  the  title,  any  more  than  it  would  be  to  Wilson, 

3  P  Wnis 

prove  the  execution  of  a  deed  in  equity,  by  which  192I 
the  estate  was  settled  ftom  the  heir  at  law,  after  the 
ancestor's  death.  The  will  prevents  and  breaks  the 
descent  to  the"  heir,  as  much  as  a  deed ;  and  the 
hands  of  the  witnesses  to  the  will  may  be  as  well 
proved,  as  those  to  a  deed.  Now,  as  it  would  be  no 
objection  to  a  title,  if  a  modem  deed,  on  which  the 
title  depended,  was  not  proved  in  equity ;  why  should 
it  be  so  in  the  case  of  a  will,  where  the  same  appears 
to  be  duly  attested  by  three  witnesses,  whose  names 
are  mentioned  to  have  been  subscribed  in  the  q^  234. 
presence  of  the  testator. 
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DEVISE. 


CHAP.  VL 

Of  the  Revocation  of  Devises. 


] . '  AU  Detises  are  revocable. 

2.  Of  express  flevocations. 

4.  A  subsequent  f Fill  revoking  or 
inconsistent  with  a  former 
one. 

8.  Otherwise  both  WiUs  are 
good, 

15.  Two  inconsistent  Wills  of  the 

same  Date  are  void. 

16,  A    second    unattested    Will 

revokes  Legacies. 

18.  ACodicU. 

19,  A  written  Declaration. 

23.  It  miut    be  signed    by   the 
Testator. 

25,  Cancelling. 

28.  By  the  Testator,   or  by  his 
Direction. 

30.  An    Intention    to   cancel    is 
sufficient. 

32.  An  Obliteration  of  Part  does 
not  revqfte  the  Whole. 

37.  CanceUMig  one  Fori,  revokes 

the  other. 

38.  Of  Implied  Revocations.  ' 

39.  Marriage  and    Birth  of   a 

Child. 


49.  A  Womares  WiU  revokedbjr 

Marriage. 

50.  Alteration  of  the  Estate. 

5 1 .  Alienation  to  a  Stranger. 
54.  Contract  for  Sale. 

56.  An  intended  Alienation. 

58.  Alienation  to  the  Use  of  the 
Testator. 

62.  Alienation  to  strengthen  the- 
Devise. 

65.  Fine  and  Recovery. 

7 1 .  Any  Conveyance  inconsistentt 
with  the  Devise.  • 

74.  Parol  Evidence  not  admit* 
sible, 

77'  A  Fraudulent  Conveyance  is 
not  a  Revosatiofu 

79.  Nor  an   Alteration   of  the 

Quality  of  the  Estates 
85.  Nor  the  Change  of  a  Trustee. 
88.  Nor  a  Partition. 

91.  Unless  it  extends  to  other- 
things. 

93.  Of  partial  Revocations. 

102.  Revocations  of  Leaseholds. 


Section  1. 


All  Devises       A  LTHOUGH  a  detise  of  lands  differs  in  many 
are  revocable,  -Tx  y^gp^^s  from  a  testament  of  personal  estate,  yet 

there  are  some  circumstances  common  to  both ;  one- 
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ef  which  is,  that  a  devise  is  revocable  at  any  time 

during  the  life  of  the  devisor ;  so  that  although  a 

peison  should  declare  his  will  to  be  irrevocable  in  th^  Bac.Max.l9. 

strongest  terms,  yet  he  may  revoke  it  j  because  his  ®  ^P'  ^^ "' 

own  acts  or  words  cannot  alter  the  disposition  of  the 

law,  so  as  to  make  that  irrevocable,  which  in  its  own 

nature  is  revocable* 

2.  Devises  of  lands  made  in  pursuance  of  the  Of  expresi 
particular  customs  of  boroughs,  or  by  virtue  of  the  • 
statutes  of  wills,  might  have  been  revoked  by  words 

only,  without  writing ;  the  statutes  of  wills  giving 
power  to  any  person  seised  in  fee  of  lands,  to  devise 
them  by  writing  ;  but  being  silent  as  to  revocations. 
This  was  remedied  by  the  sixth  section  of  the  statute 
of  fradds,  by  which  it  is  enacted,  *^  That  no  devise 
ID  writing  of  any  lands,  tenements,  or  hereditaments, 
pv  any  clause  thereof,  shall  be  revocable,  otherwise  * 
than  by  some  other  will,  or  codicil,  in  writing,  or 
other  writing  declaring  the  same ;  or  by  burning, 
cancelling,  tearing,  or  obliterating  the  same,  by 
the  testator  himself,  or  in  his  presence,  or  by  his 
directions  and  consent.  But  all  devises  and  bequests 
o{  lands  and  tenements  shall  remain  and  continue  in 
force,  until  the  same  be  burnt,  cancelled,  torn,  or 
obliterated,  by  the  testator,  or  by  his  directions,  in 
manner  aforesaid ;  or  unless  the  same  be  altered  by 
some  other  will,  or  codicil,  in  writing ;  or  other 
writing  of  the  devisor,  signed  in  the  presence  of 
three  or  four  witnesses,. declaring  the  same.** 

3.  Under  this  statute,  there  are  three  express 
modes  of  revoking  a  will :  1  **.  By  a  subsequent  will, 
or  codicil  duly  attested  according  to  the  statute. 
2'.  By  an  express  declaration  in  writing,  that  the 
testator  means  to  revoke  his  will ;  and,  S^  By  burning, 
cancelling,  tearing,  or  obliterating  it*     ^ 


< 
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was  of  opinion,  that  the  second  will  was  not  a  revoca- 
tion of  the  first. 
Show.  Pari.        Upon  a  writ  of  error  in  the  House  of  Lords,  it  was 
Ca.  146.        argued  for  the  plaintiff,  that  the  second  will  could 

not  be  considered  as  a  duplicate  of  the  first,  but  must 
be  deemed  a  revocation  of  it ;  that  no  will  was  gooA 
but  the  last;    that  every  will  was  revocable  until 
death;    that  the  making  another  will  imported    a 
revocation  of  all  former  ones,  even  though  it  was  not 
so  expressly  declared.   On  behalf  of  the  defendant  it 
was  contended,  that  every  latter  will  was  not  a  re- 
vocation ;  for  a  man  might  dispose  of  one  part  of  his 
estate  by  one  will,  and  of  another  part  by  another 
will.   So  if  a  man  purchased  lands  after  he  had  made 
f       his  will,  he  might  make  another  will  of  those.  There- 
fore the  second  will,  in  this  case,  might  relate  to  other 
lands,  and  be  no  revocation. 
The  judgment  was  affirmed. 
13.  In  a  modern  case  this  doctrine  was  carried 

» 

still  farther :  for  where  a  jury  found  that  a  testator 
had  made  a  second  willj  different  from  the*  first ;  but 
without  finding  in  what  that  difference  consisted ;  the 
House  of  Lords  determined  that  such  second  will 
did  not  revoke  the  former  one. 
Goodright  v.       14.  Upon  a  special  verdict,  it  appeared  that  John 
muI^R*497  -^^^^y*  ^^i"g  seised  in  fee  of  a  set  of  chambers  in 
2BlackIL937.  Lincoln's  Jnn,  made  a  will  in  the  year  1748,  by  which 
Cowp.  87.      j^g  devised  all  his  real  and  personal  estate  to  Frances 
^    Harwood.     That  in  the  year  1756,  he  made  another 
will,  different  from  the  former  one,  but  in  what  par- 
ticulars were  unknown  to  them.      They  did  not  find 
that  the  testator  cancelled  his  second  will,  or  that  the 
'   defendant  had  destroyed  the  same  ;  but  of  what  was 
become  of  the  said  will,  the  jurors  were  altogether 
ignorant.     The  question  was,  whether  the  devise  in 
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the  will  of  1748,  to  Frances  Harwood,  was  revoked 
by  the  will  found  to  have  been  executed  in  1756.    ' 

Judgment  was  given  in  the  Court  of  Common 
Fleas,  that  the  will  of  1748  was  revoked.  Upon  a 
writ  of  error  in  the  Court  of  King's  Bench,  that' 
judgment  was  reversed. 

A  writ  of  en-or  was  broueht  in  the  House  of  Lords,  ^Bro.  Parl» 
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where  it  was  contended  on  behalf  of  the  plaintiff,  that 
the  title  of  the  heir  at  law,  being  a  clear  substantive 
.title,  ought  not  to  be  defeated,  but  by  a  title  equally' 
dear  and  une^^ceptionable  :  that  the  title  of  a  devisee 
must  be  founded  oa  that  which  is  clearly  known  to 
be  the  ultimate  intention  of  the  testator ;  and  it  was 
not  sujfficient  that  the  testator  did,  at  one  time  of  his 
life,  mean  to  give  his  estate  to  the  devisee,  unless  he 
continued  in  that  intention  to  the  time  of  his  death. 
The  jury  had  found  that  the  testator  had  made  a 
second  will,  executed  according  to  law ;  and  that  the 
disposition  ip^de  by  the  testator  in  his  second  will, 
was  different  froqi  the  disposition  in  his  first  will ;  and 
though  the  jury  said  they  were  unable  to  ascertain 
the  particulars,  yet  the  finding  necessarily  imported 
that  they  had  received  sufficient  satisfaction,  as  to 
the  general  contents,  to  enable  them  upqn  their  oaths 
to  find  ths^t,  from  whence  the  courts  must  see,  that 
the  testator's  intention  was  generally  changed  ;  and 
con8e<|uently  that  the  first  will  was  revoked.  That 
the  jury  having  found  ths^t  IAt.  Lacey  did,  in  17^6, 
duly  execute  another  will,  the  san^e  piust  be  t^ken  to 
subsist  at  the  tiqie  of  his  death,  unless  a  subsei^uent 
change  of  intention  appeared ;  but  the  jury  had 
excluded  the  idea  of  any  such  change,  by  declaring 
they  did  not  find  that  the  testator  had  cancelled  the . 
second  will  \  and  as  the  jury  had  not  found  it  caif? 
called,  the  Court  could  not  say  it  was  so.  By  estal)« 
Vol.  VI.  H 
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Bibby.  'Si.  One  Fatin,  who  had  for  two  months  togethei 

2»S^k'iL    fr®^^^^%  declared  himself  discontented  with  hu 
1043.  willy  being  one  day  in  bed,  near  the  fire,   ordered 

Mary  Wilson,  who  attended  him,  to  fetch  his  will, 
which  she  did,  and  delivered  it  to  him,  it  being  then 
whole,  only  somewhat  erased.     He  opened  it,  looked 
at  it,  then  gave  it  something  of  a  rip  with  his  handsj 
and  so  tore  it  as  nearly  to  tear  a  bit  o%  then  rumpled 
it  together  and  threw  it  on  the  fire,  but  it  fell  off 
However,  it  must  soon  have  been  burnt,   had  not 
Mary  Wilson  taken  it  up,  and  put  it  into  her  pocket 
Patin  did  not  see  her  take  it  up,  but  seemed  to  have 
some  suspicion  of  it,  as  he  asked  her  what  she  was  at, 
to  which  ^e  made  little  or  no  answer.     He  at  several 
times  after  said,  that  was  not,  and  should  not  be  his 
will,  and  bid  her  destroy  it.     She  said  at  first,  so  I 
will  when  you  have  made  another ;  but  afterwards^ 
upon  his  repeated  inquiries,  she  told  him  she  had 
destroyed  it ;  though  in  fact  it  was  never  destroyed, 
and  she  believed  he  imagined  it  was  so.     She  asked 
him,  when  the  will  was  burnt,  to  whom  his  eitate 
would  go  ;  he  answered,  to  his  sister  and  her  children. 
He  afterwards  told  one  J.  E.  that  he  had  destroyed 
his  will,  and  should  make  no  other,  till  he  had  seen 
his  brother  John  Mills,  and  desired  J«  £.  would  tell 
him  so,  and  that  he  wanted  to  see  him.     He  after- 
wards wrote  to  Mills  in  these  terms  :  *^  Dear  brother, 
I  have  destroyed  my  will  which  I  made  j  for,  upon 
serious  consideration,  I  was  Qot  easy  in  my  mind 
about  that  vnUi :"  afterwards  46Bires  him  to  come 
down,  "  for  if  I  die  intestate,  it  will  cause  uneasiness.'* 
He  however  died  without  making  any  other  will. 

The  jury,  with  whom  the  judge  concurred,  thought 
this  a  sufficient  revocation  of  t|ie  will ;  and  there-^ 
fore  found  a  verdict  for  the  heir.    A  motion  was 
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made  for  a  new  trial,  "  and,  per  totam  curiam,  this 
is  a  sufficient  revocation,     A  revocation  under  the 
statute  may  be  effected,  either  by  framing  a  new  will, 
amounting  to  a  revocation  of  the  first,  or  by  some 
act  done  to  the  instrument  or  will  itself ;  viz.  burning, 
tearing,  cancelling,  or  obliteration  by  the  testator, 
or  in  his  presence,  and  by  his  directions  and  consent ; 
but  these  must  be  done  animo  revocandi ;  each  must 
accompany  the  other.     Revocation  is  an  act  of  the 
mind,  which  must  be;  demonstrated  by  some  outward 
and  visible  sign  or  symbol  of  revocation.  The  statute 
has  specified  four  of  these  ;  and  if  these  or  one  of  them 
are  performed  in  the  slightest  manner,  this,  joined 
with  the  declared  intent,  will  be  a  good  revocation. 
It  is  not  necessary  that  the  will  or  instrument  itself  be     . 
totally  destroyed  or  consumed,  burnt  or  torn  to  pieces. 
The  present  case  falls  within  two  of  the  specific  acts 
described  by  the  statute.     It  is  both  a  burning  and  a 
tearing ;  throwing  it  on  the  fire  with  an  intent  to 
bum,  though  it  is  only  very  slightly  singe^,  and  falls 
off,  is  sufficient  within  the  statute. 
The  rule  for  a  new  trial  was  discharged. 
82.  An  obliteration  or  alteration  df  part  of  a  will>  An  Oblitera- 
does  not  operate  as  a  revocation  of  the  whole  will,  dow  not^e^- 
but  only  of  the  parts  obliterated,  and  the  rest  remains  ^^^^  ^^^ 

^     ^  Whole, 

good* 

S3.  A.  by  wiU  in  writing,  duly  attested,  devised  to  Burkittv, 
his  wife  a  copyhold  estate.  A.  on  the  day  he  died^  Burkitt, 
directed  B.  to  obliterate  some  devises,  but  Nothing  as 
to  the  copyhold ;  and  then  caused  a  memorandum  to 
be  wrote,  that  he  had  examined  and  approved  of  the 
will,  as  so  obliterated  and  altered  in  his  presence  by 
B.,  but  did  not  republish  it  in  the  presence  of  thre^ 
witnesses  j  but  directed  B.  to  carry  it  to  ope  to  write 


110  Title  XXXVIII.    Devise.    Ck.  vi.  S  S3— S5. 

it  fair ;  and  before  it  was  brought  back  he  becam 
delirious.     Held  to  be  a  good  will  of  the  copyhold. 
Sutton  V.  34.  Robert  Sutton  made  his  will,  duly  attested,  m 

Cowp?8i2.    t'^^^l>y  g*ve  all  his  estates,  except  a  house  at  Bad 

to  trustees,  in   trust  to  sell,  and  to  place  out  th 

money  on  government  or  real  securities,  for  the  ptu 

poses  therein   mentioned.     The  testator  afterward 

made  several  alterations,  obliterations,  and  interlines 

tions,  in  different  parts  of  the  will,,  which  were  no 

attested  ;  but  did  not  erase  or  alter  the  devise  to  thi 

trustees.     It  was  certified  by  the  Court  of  King* 

Bench,  upon  a  case  sent  out  of  Chancery,  that  thi 

devise  of  the  real  estate  to  the   trustees  was  nol 

jrevoked. 

Lailiins  v.  35.  A  person  devised  a  real  estate  to  three  trustees 

3  Bc^&  Pul.  *^^  ^^^  heirs,  upon  trust  to  sell.    Some  time  afte( 

^^*  die  testator  struck  out  the  name  of  one  of  the  trustees, 

by  drawing  a  pen  through  it ;  and  the  question  was, 
whether  the  devise  to  the  trustees  was  revoked  by  the 
erasure  of  the  name  of  one  of  them,  after  the  execu- 
tion of  the  will. 

Upon  a  case  sent  from  the  Court  of  Chanceiyfoi 
the  opinion  of  the  Court  of  Common  Pleas,  Lord 
^vanley  saidi  that  a  revocation  by  obliteration  would 
have  the  same  effect  which  a  revocation  by  any  other 
means  would  have,  and  no  more.     That  the  devisees 
raiist  be  considered  in  a  court  of  law  as  joint  tenants 
in  fee  absolutely.     That  it  was  argued  that  the  revo- 
cation of  the  devise,   as  to  one  devisee,  made  an 
alteration  in  the  interest  of  the  others ;  but  whatever 
this  alteration  was,  it  was  not  an  alteration  arising 
from  a  new  giil,  but  merely  from  a  revocation.    If 
the  remaining  devisees  were  to  acquire  any  estate 
which  they  had  not  before,  something  beyond  a  meie 
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KTOcation  would  be  nejcessaiy.  If  therefore  the 
devisees  had  been  tenants  in  cominon,  upon  the  era- 
sure of  one  name,  the  remaining  two  would  take  no 
more  than  two  thirds  of  the  estate.    . 

The  Court  certified  that  the  devise  of  the  estate  to 
tiie  two  trustees,  to  whom,  together  with^  the  third 
tnistee,  the  said  estate  was  devised,  as  joint  tenants, 
in  trust  to  be  sold,  was  not  revoked  by  the  testator's 
having  struck  out  the  name  of  the  third  trustee,  after 
the  execution  of  the  said  will. 

36.  T.  Carwardine  duly  made  his  will,  by  which  he  Short  v. 
devised  the  premises  in  question  to  J.  Spillman  and  4  e^^  419, 
£.  Aldridge,  upon  several  trusts.  The  testator  after^* 
vards  made  several  alterations  in  the  will,  and  among 
others  struck  out  the  name  of  J.  Spillman,  and  intro- 
duced the  names  of  J.  Wood  and  J.  Adey ;  and  did 
not  afterwards  republish  his  will.  The  questicm  was^ 
whether  it  was  revoked  or  not. 

Lord  EUenborough.— <^  It  has  been  contended  in 
this  case  that  the  testator  T,  C.  has  died  intestate,  as 
to  the  premises  in  question,  and  that  his  heir  at  law 
is  entitled  to  recover ;  inasmuch  as  the  obliteration 
of  the  name  of  J.  Spillman,  one  of  the  devisees  in 
trust,    must  have  been  taken  to  have  been  done 
onmto  revocandiy  and  is  a  revocation  of  the  devise 
made  of  the  premises  :  and  that  it  must  be  also  taken 
.that  his  intention  was  to  have  another. will,  accom- 
'panied  with  the  solemnities  reqtiired  by  the  statute  of 
%uds}  or  at  least  to  have  republished  the  will, 
obliterated  and  altered  as  it  is :  on  which  the  question 
arises;  and  the  case  in  Dyer,  310  h.  has  been  relied 
on.    The  facts  of  this  case  plainly  show  that  the 
testator  had  no  object  but  to  change  his  trustee ;  and 
^it  would  be  unreasonable,  when  he  has  not,  by  any 
thmg  he  has  doia^  indicated  any  intention  to  dispose 


112  Title  XXX VUL    Divise.    CL  vL  S  S6. 

of  his  lands  to  difierent  purposes  than  those  declared 
hy  his  will,   and  when  it  clearly  appears  that   he 
meant  to  disinherit  his  heir  at  hw,  to  infer  that  he 
designed  that  his  will  should  become  inoperative,  aii4 
so  let  in  his  heir  at  law,  by  what  he  did  ;  rather  than 
'  to  condude  that  he  thought  he  had,  by  the  alterations 
introduced,  made  a  valid  disposition  of  his  estate  to 
the  new  trustees  ;  and  that  he  had  no  design  to  alter 
his  will,  except  so  far  as  such  obliteration  and  inter- 
lineation could  effectuate  that  purpose,  by  substitut- 
ing the  persons  whose  names  he  interlined  in  the  stead 
of  him  whose  name  was  struck  out     If  such  be  the 
case,  and  so  it  appears  to  us,  the  te9t^tor  meant  no 
revocation,  but  by  means  of  that  which  he,  thrpugji 
mistake,  supposed  to  be  a  valid  disposition  to  others } 
and  had  no  intention  to  revoke,  by  the  obliteration 
he  has  made,  but  by  an  effectual  substitution,  meant  tp 
be  made  of  others  in  the  room  of  him  whose  name  was 
so  obliterated ;  and  if  so,  this  cilse  must  be  governed 
/iDtt,  §  21.     by  that  of  Onions  v.  Tyrer,  1  P.  Wms.  343,  where 

the  intention  of  the  testator  not  being  to  revoke  his 
first  will  by  cancelling,  but  by  substituting  another 
perfect  will  in  lieu  thereof.  Lord  Chancellor  Cowper, 
on  the  same  ground,  set  up  a  like  devise,  and  hel4 
a  cancellation  of  the  first  will  to  be  no  revocation. 
But  in  this  case  it  has  been  further  argued  for  th^ 
defendants,  that  suppo3ing  the  obliteration  of  |hp 
name  of  Spillman  to  have  revoked  the  devise  to  him, 
the  heir  at  law  cannot  recover,  inasmuch  as  the 
devise  to  Aldridge  remained  unrevoked,    and  w^ 
think  there  is  great  weight  in  this  argument ;  and 
that  there  are  grounds  on  which  it  may  be  contendec^^ 
that  the  effect  of  the  obliteration  in  this  case  is»  at 
most,  to  revoke  only  the  devise  as  to  Spillman,  the 
fine  device?  in  trust  whose  name  is  30  obliter^t^^ 
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leaving  it  imrevoked  as  to  Aldridge  :  the  interlinea- 
tions which  were  intended  to  add  other  trustees,  being 
for  want  of  a  proper  publication,  inoperative :  and 
therefore  giving  its  full  effect  to  that  obliteration,  it 
would  leave  the  devise  to  Aldridge  in  full  force,  and 
competent  to  sustain  all  tlie  trusts  of  the  will,  in  ex- 
duaion  of  the  heir  at  law. 

87.  Where  there  is  a  duplicate  of  a  will,  and  the  Cancelling 
tesUtor  cancels  the  part  which  is  in  his  own  possession,  vokestke'^   - 
though'  the  other  remain  entire,  yet  it  will  be  a  revo-  ^^^^'' 
cation  of  the  whole  will.     For  the  original  and  dupli-  |  p.^wjg. 
cate  being  but  one  will,  they  must  stand  or  fall  ^^^' 
together ;  and  it  may  not  be  in  the  testator's  power  to  f  ^^5^*^ 
get  possession  of  the  duplicate.  infra,  c.  7. 

88.  Besides  the  different  modes  of  revoking  a  will  Of  implied 
dlowed  by  the  statute  of  frauds,  certain  alterations  ^^<^^><>«^«- 
in  the   situation  of  the   testator,  or  in  the  estate 

devised,  have  been  held  to  be  implied  revocations  c^ 
a  will. 

89.  It  is  now  fully  established  that  marriage,  and  Marriage  and 
the  birth  of  a  child,  operate  as  an  implied  revocation  chy^^^  ^ 
of  a  will. 

40.  A  person  made  his  will  in  the  time  of  a  former  Christopher 
wife,    who  died  without  having  had  any  children ;  [^^^J?^ 
and  afterwards  married  a  second  wife,  by  whoiphe  4  Burr.  2 1 82. 
had  issue  the  plaintiff.    The  Court  of  Exchequer  held 

that  the  second  marriage,  and  the  having  issue  by 
that  marriage,  was  a  revocation  of  the  will. 

41.  A  person  made  a  will  in  Jamaica,  in  the  year  Spragge  v. 
1764,  by  which  he  devised  his  real  and  personal  doi^'35. 
estate  to  the  defendant.     Afterwards  he  made  another  A"*^-  '^i. 
wiD  in  England,  not  duly  attested,  by  which  he 
devised  his  real  and  personal  estate  to  his  wife,  in 

trust  for  his  son.    The  Chancellor  of  Jamaica  decreed 
that  the  marriage  and  birth  of  a  child,  and  the 
Vol.  VI.  I 
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second  will,   amounted   to  a  revocation  as  to  the 
personal:^,  but  not  as  to  the  real  estate. 

On  an  appeal  to  the  Privy  Council^  Lord  Ch.  J» 
De  Grey,  Lord  Ch.  B.  Parker,  and  Sir  Eardley 
Wilmot  being  present,  so  much  of  the  decree  as 
established  the  first  will,  with  respect  to  the  real 
estate,  was  reversed.  And  it  was  declared,  that  the 
subsequent  marriage  and  birth  of  a  child^  were,  in 
point  of  law,  an  implied  revocation  of  the  first 
will. 

42.  Marriage  and  the  birth  of  a  child  do  not  how- 
ever Jn  all  cases  amount  to  an  implied  revocation  of 
a  will ;  for  these  facts  only  afford  a  presumption  that 
the  testator  had  changed  hi^  intention ;  so  that  where 
this  presumption  is  rebutted  by  other  circumstances, 
the  rule  will  not  hold. 

4S.  A  bachelor  made  his  will,  by  which  he  gave 
a  legacy  of  500  A  to  his  brother,  and  legacies  to  other 
persons,  and  devised  his  real  estate  to  Eliza  Close 
and  her  heirs.  The  testator  afterwards  married 
Eliza  Close,  and  died  without  altering  his  will ;  leaving 
her  pregnant  of  a  son.  The  question  was,  whether 
this  alteration  in  the  testator's  situation  operated  as  a 
revocation  of  his  will.  Lord  Keeper  Wright  was 
clearly  of  opinion,  that  an  alteration  of  circumstances 
might  amount  to  a  revocation  of  a  will  of  lands,  as  well 
as  of  personal  estate,  notwithstanding  the  statute  of 
frauds,  which  does  not  extend  to  m  ijnplied  revo- 
cation. But  that  no  such  alteration  appeared  here, 
for  no  injury  was  done  to  any  person  j  and  those  were 
pronded  for,  for  whom  the  testator  was  most  bound 
to  provide  j  and  established  the  will. 

44.  Lord  Mansfield  has  said,  that  as  marriage,  and 
the  birth  of  a  child  only  amount  to  an  implied  revo- 
cation of  a  former  will,  these  may  be  rebutted  by 
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every  sort  of  evidence,  even  parol  evidence  j  and 
there  was  no  case  in  which  a  marriage  and  the  birth 
of  a  child  had  been  held  to  raise  an  implied  revoca- 
tion, where  there  had  not  been  a  disposition  of  the 
w(m^  estate. 

45.  It  has  been  held  by  Lord  Eldon,  that  a  second  Ex  parte 
marriage  and  the  birth  of  children,  the  wife   and  7  Ves.348, 
Afldren  being  provided  for  by  settlement,  and  there 

being  children  by  a  former  marriage,  was  a  case  of 
exception  from  the  rule  that  marriage  and  the  birth 
of  a  diild  revoke  a  will. 

46.  It  was  determined  in  a  modem  case,  that  mar* 
riage  and  the  birth  of  a  posthumous  child  operated 
as  a  revocation  of  a  will  of  lands,  made  before  mar- 
riage. 

47.  A  person  being  a  bachelor,  devised  lands  to  Doe  v. 

his  nephew,  and  afterwards  married.     Upon  his  wife's  ^^em  R^b 

becoming  pregnant,    he  expressed  an  intention  to 

revoke  his  ¥rill,  and  gave  directions  to  an  attorney  to 

prepare  another  will ;  but  died  before  it  was  ready. 

After  his  death  his  widow  was  delivered  of  a  child, 

wbo  brought  an  ejectment  against  the  devisees. 

Lord  Kenyon  said,  it  had  been  solemnly  decided 
that  marriage  and  the  subsequent  birth  of  a  child 
amounted  to  a  revocation  of  a  will,  made  before 
maniage.  Perhaps  the  foundation  of  that  principle 
was  not  so  much  an  intention  to  alter  the  will,  implied 
from  those  circumstances  happening  afterwards,  as  a 
tadt  condition  annexed  to  the  will  itself,  at  the  time 
of  making  it,  that  the  party  did  not  intend  that  it 
^ould  take  effect,  if  there  should  be  a  total  change 
in  the  situation  of  his  family.  He  cited  a  passage 
from  Justinian's  Institutes,  and  one  from  Vinius's 
Comment,  to  show  tiiat  by  the  civil  law,  if  the  wife 
^  pregnant,  and  a  posthumous  child  was  afterwards 

12 
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born»  the  will  was  utterly  destroyed.  And  this  coik 
firmed  the  idea  that  these  decisions  did  not  proceed 
on  the  intention  of  the  party,  but  on  a  tacit  condition 
annexed  to  the  will  itself  when  made.  That  our  law 
also  took  notice  of  posthumous  children.  For  these 
reasons  therefore,  standing  on  former  decisions,  and 
not  extending  them  beyond  the  rule  established  and 
incorporated  into  our  law,  he  n^s  of  opinion  for  the 
plaintifi;  But  disclaimed  paying  any  attention  to  the 
declarations  of  the  husband,  because  letting  in  that 
kind  of  evidence  would  be  in  direct  opposition  to  the 
statute  of  frauds ;  which  was  passed  in  order  to  pre- 
vent any  thing  depending  either  on  the  mistake  or 
the  perjury  of  witnesses.  But  when  the  act  intended 
to  guard  against  frauds  and  perjuries,  it  left  the 
courts  at  liberty  to  take  into  consideration  those  cir- 
cumstances which  are  not  liable  to  prevarication. 

Mr.  Just.  Buller  said,    the    only  question  was, 

whether  a  child  in  ventre  sa  mere,  be  or  be  not  in  the 

same  situation  as  a  child  actually  bom,  and  that  there 

was  no  distinction  between  them.    That  he  had  looked 

into  the  Register's  book  for  the  case  of  Browne  v. 

Mite,  §  43.     Thompson,  where  it  did  not  appear  that  the  child 

was  born  during  the  parent's  life.    That  that  case 

was  first  heard  before  the  Master  of  the  Rolls,  who 

decreed  a  revocation  of  the  will ;  though  that  decree 

was  afterwards  reversed  by  Lord  Keeper  Wright,. 

from  the  peculiar  circumstances  of  the  case.    They 

must  take  it  that  in  that  case  the  child  was  not  born 

during  the  devisor's  life ;  if  so,  the  opinion  of  the, 

Master  of  the  Rolls  w;ent  the  full  length  of  deciding 

the  case :  and  he  agreed  that  that  opinion  was  sound 

law.     The  Court  was  unanimous  that  the  will  was. 

revoked. 
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^.  Although  it  be  fully  established  in  the  pre-  Treat  of  Eq. 
ceding  cases^  that  marriage,  and  the  birth  of  a  child,  ^-  ^-  P- 1- 
^opefate  as  an  implied  revocation  of  a  man's  will ;  yet  jackson  v. 
it  has  never  been  decided  that  either  of  those  cir-  Hurlock, 
cunstances  singly,  as  a  subsequent  marriage,  or  the 
subsequent  birth  of  a  child,  will  have  that  efiecL 

49.  J.  Piersoh  devised  all  his  real  estates  to  a  Kennebd  ?• 
trustee,  in  trust  to  pay  an  annuity  to  Mary  Simpson,  2  El^rsso 
and  in  case  he  should  have  any  children  by  her,  to 
provide  for  their  maintenance,  and  to  raise  3000  L 
for  them :  at  the  time  of  making  the  will  the  testator 
had  one  child  by  M.  Simpson  ;  afterwards  he  married 
lier  and  had  three  children,  and  died  without  altering 
Us  will. 

It  was  held  that  the  will  was  not  revoked  by  the 
subsequent  marriage,  and  birth  of  children }  because 
lliere  was  not  that  total  change  in  the  situation  of  the 
fimily,  and  that  total  destitution  of  provision  for 
Aose  who  ought  to  be  the  objects  of  the  testator's 
care  and  protection*  (although  the  provision  was  made 
fer  them  under  a  different  character),  which  could 
vacate  the  will  on  the  ground  of  a  supposed  tacit 
ooodition,  that  it  should  be  void  upon  a  total  change  1  Ves.  &  B. 
in  the  situation  of  the  testator's  family,  and  a  total  * 
vant  of  provision  for  the  family  so  newly  circum- 
stanced ;  or  upon  the  ground  of  a  presumed  intention 
to  revoke,  according  to  any  rules  of  law  hitherto 
recognized  on  this  subject. 

50.  It  has  been  determiqed  lately,  that  where  a  sheath  v. 
widower,  having  a  son  and  two  daughters,  made  his  y^^»  * 
wiD,  by  which  he  gave  all  his  real  estate  in  trust  for  390. 
thdse  children,    and  afterwards  married,    and  had 
other  children,  his  will  was  not  thereby  revoked.     For 
such  revocation  would  operate  only  to  let  in  the  eldest 
son  to  the  whole  of  the  estate,  which  he  had  by  the 
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will  divided  between  that  eldest  son,  and  the   otiifi 
children  of  the  marriage. 
A  WomaQ's       51.  The  marriage  of  a  woman  operates  as  a  reva 
r^^Marrlf^tf  cation  of  a  will  made  by.  her  prior  to  such  marriage 
Forse  v.        for  if  the  wife  dies  before  her  husband,  it  can  hav< 
4^r"^^6i'     ^^  operation.     The  making  of  the  will  being  onlj 
2  P.-  Wros.     the  inception  of  it ;   as  it  dx>es  not  take  effect  till  thi 
Hodsden  y.    ^^^^h  of  the  devisor.     But  if  in  a  case  of  this  kind 
Lloyd, .         the  wife  survives  her  husband,  the  will  is  revived^  and 
534^  '    '       takes  effect  as  if  she  had  never  been  married* 
Alteration  of      52.  It  was  established  as  a  rule,  long  before  the 
ihcEaute.     gt^tute  of  wills,  that  any  alteration  of  the  estate  in 

lands  devised,  by  the  act  of  the  devisor,  afler  the 
publication  of  his  will,  (^erated  as  an  implied  revo- 
cation of  such  will.  This  doctrine  is  founded  on 
three  reasons :  I®.  On  the  favour  which  the  law 
shows,  in  every  instance,  to  the  heir.  2\  On  a  prin- 
aDte»c.3.§3l.  ciple  already  stated,  that  a  devisor  must  not  only  be 

actually  seised  of  the  lands,  at  the  time  when  he 

makes  his  will,  but  must  also  continue  to  be  so  seised 

thereof,  till  the  time  of  his  death  ;  and»  9^  Because 

any  alteration  of  the  estate  devised^  is  held  to  be 

evidence  of  an  alteration  in  the  intention   of  di^ 

devisor* 

Alienation  la      53.  An  actual  sale  or  disposition  of  the  estate  by 

1  I^L  Ab.    *^^  devisor^  after  he  has  made  his  will,  operates  as 

615, 16.        a  revocation ;  for  in  such  case  the  testator  does  not 

die  seised  ;  and  his  alienation  is  undoubted  evidence 

of  an  alteration  of  intention,  in  conformity  to  the 

rule  of  the  civil  law>  from  which  this  doctrine  was 

Vin.  ad  Inst,  probably  derived  j  est  enim  rei  legatas  dUenatio  specks 

Lib. 2. tit. 20.  fQcitce  ademptionis,  qiioniam  hoc  ipso,  quod  testator 

rem  in  alium  tran^ert^   recedere  a  priori  voluntatc 
videtur.  ^  • 
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54.  A  persoQ  devised  all  his  manors,  messuages,  Sparrow  ▼• 
and  hereditaments  to  trustees,  in  trust  for  his  nephew  ^f^'w  ^^SST* 
and  his  issue,   in  strict  settlement.      The  testator  3  Atk.  799. 
afterwards  coAveyed  an  advowson^  whereof  he  was 
sebed  at  the  time  of  making  his  will,  to  trustees  and 
their  heirs,  and  by  another  deed  declared  the  trust  of 
tiiat  conveyance  to  be  to  present  the  son  of  R.  L 

It  was  decreed  by  Lord  Hardwicke  that  the  con« 
veyance  of  the  advowson  was  a  complete  revocation 
(£  the  devise  of  it. 

55.  Eliz.  Milner  devised  a  house   to  her  sister  Araold  v. 
Catherine  for  life,  and  after  her  decease,  devised  the  ^I*^  .^, 
same  to  trustees,  m  trust  to  sell.    The  testatnx  after- 
wards sold  the  estate  herself.    It  was  decreed  that  the 

sale  was  a  revocation,  not  only  of  the'  house,  but  also 
(rf*  the  devise  of  the  money  to  arise  from  the  sale. 

56.  Even  an  agreement  or  covenant  to  convey  Contract  for 
lands,  which  have    been   previously   devised,   will  ^®* 
operate  in  equity,  though  not  at  law,  as  a  revocation 

of  such  devise. 

57.  A  person  devised  six  houses  to  his  wife  j  after-  Rider  v. 
wards  the  testator,  by  articles,  covenanted,  in  consider-  2  ]^wnis. 
ation  of  the  marriage  of  his  eldest  daughter,  to  settle  328. 

a  moiety  of  his  real  estate  on  her.    Lord  King  held, 
that  though  this  was  but  a  covenant,  and  therefore 
did  not,  at  law,  revoke  the  will ;  yet  it  being  for  a 
valuable  consideration,  was,  in  equity,  tantamount  to  ^^l^  ^' 
a  conveyance }  and  consequently  a  revocation  of  the  7  Ves.  558. 
will. 

58.  In  a  subsequent  case  it  is  said  by  Lord  King,  Cotter  v. 
that  though  a  covenant  or  articles  do  not,  at  law,  ^^{r^^^ 
revoke  a  will,  yet  if  entered  into  for  a  valuable  con-  622. 
sideration,  amounting  in  equity  to  a.  conveyance, 

th^  must  consequently  be  an  equitable  revocation 
of  a  will.  .  . 
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59*  In  a  modern  case  Lord  Rosdyn  held^  that; 
agreement  for  a  partition  operated  as  a  revocatioxi  o£ 
a  devise  ;  and  said,  that  where  an  estate  was  deviseil 
specificallyi  and  was  afterwards  sold  by  thfe  test&to^ 
by  a  contract  executory,  the  estate  went  from  -the 
devisee.  And  Sir  Wm.  Grant  held,  that  a  covenajat 
to  surrender  copyhold  estates  operated  as  a  revocatioo 
in  equity  of  a  prior  will. 

60»  In  cases  of  this  kind,  the  legal  estate  passes  to 
the  devisee  by  the  will,  but  he  is  bound  to  conveys  it 
to  the  person  claiming  under  the  equitable  agreements 

61.  Even  an  intended  alteration  of  an  estate 
previously  devised,  which  fails  of  taking  effect,  for 
want  of  some  formality  in  the  instrument,  has  been 
held  to  operate  as  a  revocation.  Thus  a  feoffinent 
without  livery,  and  a  bargain  and  sale  not  enrolled,^ 
have  been  held  to  be  revocations  of  prior  devises  ; 
because  such  intended  alienations  were  considered  as 
proofs  of  an  alteration  of  intention. 

62.  It  was  certified  by  the  Court  of  King^s  Bench 
to  the  Court  of  Chancery,  in  a  modem  case,  that  a 
deed  intended  to  operate  as  an  appointment  to  uses» 
but  not  sufficient  for  that  purpose,  may  have  the 
effect  of  revoking  a  will^  if  the  party  appear  to  have 
had  that  intention. 

63.  An  alienation  to  a  trustee,  without  any  inten*- 
tion  of  departing  with  the  estate,  and  though  the 
alienor  take  back  the  old  use,  has  been  held  to 
operate  as  a  revocation  of  a  prior  devise :  because  in 
such  cases  there  is  an  interruption  of  the  seisin ;  and 
also  because  a  presumption  in  favour  of  the  heir  at 
law  arises  from  the  alienation,  that  there  was  an 
alteration  in  the  intjention  of  the  testator. 

64.  Thus  it  was  determined  in  Michaelmas, 
44  Edw.  IIL,  that  where  a  man  seised  in  fee  of 
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kndsi  devisable  bj  custom,  made  his  will,  he  having 
then  two  sons,  and  upon  their  death,  aliened  the 
land  in  fee,  and  took  back  an  estate  in  fee ;  the  will 
was  thereby  revoked. 

65.  Lord  Lincoln  made  his  will,  by  which  he  Lincoln's 
devised  all  his  estates  to  the  person  to  whom  his  title  £q.  411. 
was  to  descend :  afterwards  conceiving  that  he  should  ^**®T:  ?"*• 
many  a  certain  lady,  though  the  lady  never  had  any 

sodi  intention,  he  conveyed  his  estate  by  lease  and 
release  to  trustees,  in  consideration  of  his  intended 
marriage,  to  the  use  of  himself  and  his  heirs,  until 
the  marriage  should  take  effect,  and  then,  as  to  part, 
for  his  intended  wife,  &c.  No  marriage  ever  took 
place,  and  Lord  Lincoln  died. 

It  was  decreed  that  this  conveyance  operated  as  a 
revocation  of  the  will :  and^the  decree  was  affirmed 
in  the  House  of  Lords.     It  is  said  that  the  Judges  3  Atk;  809. 
were  equally  divided  in  this  case :  and  that  all  the  I®'*"*  i£^^* 

*       "^  /» •  Doug.  ow. 

Lords  voted.  Lord  Mansfield  has  said  of  it,-— ^'  The 
absurdity  of  Lord  Lincoln's  case  is  shocking; 
however,  it  is  now  law." 

66.  A.  by  his  will,  dated  in  I7O8,  gave  several  PoUen  v. 
pecuniary  and  specific  legacies,  and  then  gave  all  his  ?;J\!^^^4i« 
real  and  personal  estate  to  B.,  on  condition  he  took  7 BroTPaii. 
the  name  of  A.    Afterwards  A.  together  with  J.  S;  ^^'  ^^* 
his  trustee,  by  lease  and  release,  conveyed  several 
manors  to  trustees  and  their  heirs,  to  the  use  of 
himself  for  life,  and  that  the  trustees  and  their  heirs 

should  execute  such  conveyances  thereof  as  A.  by 
writing  under  his  hand  and  seal,  or  by  his  last  will, 
should  appoint.  The  testator  died  without  altering 
or  revoking  his  said  will,  or  making  any  appointment 
touching  his  real  estate. 

It  was  decreed  that  the  lease  and  release  was  a 
revocation  of  the  will ;  and  the  decree  was  affirmed  in 
the  House  of  Lords.        .  • 
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67*  An  alienation  made  for  the  sole  purpose  of 
strengthening  or  giving  effect  to  a  previous  devise, 
has.  notwithstanding  been  held  to  operate  as  a 
revocation  ^  on  account  of  the  interruption  of  the 
seisin ;  for  in  such  a  case  po  alteration  of  intention 
could  be  presumed. 

68.  A  bastard  made  his  will,  and  thereby  devised  a 
certain  manor.  He  aflerwards  made  a  feofiment  of 
the  same  manor,  to  the  use  of  such  persons,  and  for 
such  estates,  as  he  had  already  declared  by  his  wiiL 
It  was  adjudged  that  this  feoffment  was  a  revocation 
of  the  will. 

69*  A  peiison  •  covenanted  by  indenture  to  levy  a 
fine,  to  the  use  of  such  persons  as  he  should  nomi- 
nate by  his  will.  He  then  made  a  will,  by  wbich  he 
devised  the  lands  to  certain  persons ;  and  aflerwards 
levied  a  fine  in  pursuance  of  the  covenant.  It  was 
agreed  that  the  fine  operatied  as  a  revocation  of  the 
Moll  J  but  in  this  and  the  preceding  case,  the  will  was 
held  to  be  a  good  declaration  of  the  uses  of  the 
fine. 

70.  Where  a  person  who  has  made  a  will  of  his 
lands,  afterwards  levies  a  fine,  or  sufifers  a  recovery  of 
them  i  these  acts  will  operate  as  a  revocation  of  the 
will.    . 

71.  A  tenant  in  tail  made  U^  will,  whereby  he 
devised  certain  lands  j  and  afterwards,  by  bargain  and 
sale  enrolled,  conveyed  the  same  to  ^  tenant  to  the 
proecipey  against  whom  a  common  recovery  was 
suffered,  with  voucher  of  the  tenant  in  tail»  to  the 
use  of  himself  in  fee.  It  was  determined  that  the 
recovery  operated  as  a  revocation  of  the  will. 

72.  Sir  H.  Turner  being  seised  of  a  considerable 
estate  in  tail  male,  with  remainder  ta  himself  in  fee, 
and  having  no  son,  made  his  will,  by  which  he  devised 
his  estate  to  his  nephew,  (  who  was  not  his  heir,)  in 
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strict  settlement.  Afterwards  Sir  H.  Turner  suffered 
a  common  recovery  of  this  estate,  to  the  use  of 
himself  in  fee.  Upon  the  back  of  the  will  was* 
written,  this  is  my  xmll;  and  afterwards,  but  not  nouf 
so  intended. 

It  was  determined  that  the  recovery^  and  the 
declaration  of  the  uses  of  it  to  Sir  H.  Turner  and  his 
heirs,  being  subsequent  to  the  will,  and  inconsistent 
therewith,  as  declaring  the  estates  should  go  to  his- 
heir  at  law»  and  not  to  his  devisee,  c^erated  a»  a 
revocation  of  the  will.  And  it  was  observed  that  a 
common  recovery,  as  it  is  a  solemn  conveyance  upon 
record,  and  stronger  than  a  feoffinent,  must  needs  be 
a  revocation :  the  recovery  being  suffered  by  the 
tenant  in  tail,  plainly  gains  an  absolute  fee,  derived 
out  of  the  estate  tail,  and  which  fee  w^s  never  de- 
vised ;  consequently  it  must  be  even  stronger  than 
the  case  where  a  man,  having  lands,  devises  them,  and 
afterwards  makes  a  feoffinent  of  them ;  though  ta  . 
the  use  of  himself  and  his  heirs,  and  though  this  be 
the  old  use,  yet  according  to  ttie  several  cases  in  . 

1  Roll  Ab.  614.,  it  is  a  revocation  j  and  the  case  of 
Dister  v.  Dister  was  cited  as  exactly  in  point 

73.  It  wa^  agreed  by  misHriage  articles,  that  tlie  Parsons  v. 
wife's  estate,  whereof  she  was  tenant  in  tail,  should  be  f'ff"  74*1 
conveyed  to  the  husband  in  fee.  Subsequent  to  the 
marriage,  the  husband  devised  those  lands,  and  after- 
.  wards  the  husband  and  wife  suffered  a  recovery  of 
them,  to  such  uses  and  for  such  estates  as  tihey 
should  jointly  appoint;  and  in  default  of  appointment, 
to  the  use  of  the  husband  and  his  heirs.  No  appoint- 
ment was  made. 

It  was  decreed  by  Lord  Hardwicke,  that  the  will 
was  revoked  by  the  recovery.     And  he  said)—"  It  is  MS.  Rep. 
admitted  that  if  the  testator  had  been  seised  in  fee, 
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at  the  date  of  the  will,  and  had  afterwards  suffered  a 
recovery,  that  would  have  been  a  revocation ;  and 
yet  the  objection  would  have  held  equally  there,  of 
the  alteration  being  made  only  for  the  particular  pur- 
pose to  enable  him  and  his  wife  to  dispose,  without 
any   other    form    of    conveyance.    '  There   are   a 
great  variety  of  cases,  and  nice  and  artificial  dis- 
tinctions, upon   the  favour  to  the  heir :   one  rule 
however  is  certain,  that  if  a  man  is  seised  in  fee,  and 
disposes  by  will,  and  afterwards  makes  a  conveyance, 
taking  back  a  new  estate,  that  is  a  revocation.     So  if 
he  devises  the  land,  and  levies  a  fine  without  any  use 
declared ;  this  is  a  revocation  ;  and  yet  he  takes  back 
the  old  use  unaltered ;  which  is  a  prodigious  strong 


case." 


Darley  v.  7*-  Vincent  Darley  being  seised  of  several  real 

Langworthy,  estates  for  his  life,  with  the  reversion  in  fee  in  himself 
3Wiis.  R*6.   made  his  will,  by  which  he  devised  themto  Mr.  Lang- 
worthy  in  strict  settlement;   some  yeal^  after,  the 
testator  sufiered  a  common  recovery  of  the  estates 
devised,  to  the  use  of  himself  in  fee. 

The  question  was,  whether  the  will  was  revoked  by 
die.  recovery.  The  Court  of  Chancery  ordered  a  case 
to  be  stated  for  the  opinion  of  the  Court  of  Common 
Pleas,  upon  the  following  question : — "  Whether  the 
deed  executed^  and  the  recovery  sufiered  by  Vincent 
Darley,  was  a  revocation  of  the  will." 

The  case  having  been  fully  argued  before  that 
Court,  Lord  Ch.  J.  Wilmot  said,  there  were  a  great 
many  determinations  touching  the  revocation  of 
wills,  and  very  nice  artificial  distinctions  were  made 
in  favour  of  heirs  at  law.  It  seemed  to  be  clear, 
from  the  latest  determinations  upon  the  subject,  that 
if  a  man  seised  in  fee,  made  his  will  and  devised ;  and 
afterwards  conveyed  by  recovery,  fine,  feofiment. 
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release,  &c.,  and  took  back  the  same,  or  a  different 
estate,  it  should  amount  to  a  revocation.  The  reason 
was,  that  it  must  be  presumed  he  intended  to  alter  his 
will. 

The  Court  certified  their  opinion,  that  the  deeds  ' 
executed  and  the  recovery  suffered  by  Vincent  Darley , 
were    a  revocation   of   his   will.       Lord  Camden  3  Bro.  PtrL 
decreed  accordingly  j  and  the  House  of  Lords  afiSrm-  ^^  ^^^' 
ed  the  decree,  as  to  this  point. 

75.  In  the  case  of  Selwin  v.  Selwin,  which  has  ante,  c.  3. 
been  stated  in  a  former  chapter,  the  will,  though  made  ^  ^^' 
before  the  return  day  of  the  writ  of  entry,  on  which 

the  recovery  was  suffered,  and  to  which  it  had  rela-  xit.  36. 
tion,  was  held  not  to  be  revoked  by  the  recovery ; 
because  the  bargain  and  sale  and  recovery  ought  to 
be  considered  as  one  transaction,  and  as  constituting 
one  whole,  by  reference  to  its  inception. 

76.  It  was  held  by  the  Court  of  Common .  Pleas,  DdevDHnot 
upon  a  motion  for  a  new  trial,  that  where  a  testator  Bos.  &  Pull. 
levied  a  fine  to  such  uses  as  he  should  appoint,  by  401/ 
deed  or  will ;  a  prior  will  was  thereby  revoked. 

77.  The    doctrine    of    presumptive  revocations  Any  Convey- 
appears  to  have  been  carried  much  too  far,  and  has  *?^®  incon- 
been  disapproved  of  by  the  ablest  Judges  01  modem  the  Devise, 
times.     Lord   Mansfield    has    observed — "    That  3 Burr.  I4i) J. 
constructive  revocations;  contrary  to  the  intention  of 

the  testator,  ought  not  to  be  indulged;  and  that 

some  overstrained  resolutions  of  that  sort  had  brought 

a  scandal  on  the  law."     And  on  another  occasion  he  Doug.  722. 

said,— '^  All  revocations  which  are  not  agreeable  to  2  Hen.Blaclc. 

the  intention  of  the  testator,  are  founded  on  artificial 

and  absurd  reasoning."     It  is  however  now  fully 

settled,  that  wherever  a  person  who  has  devised  an 

estate,  afterwards  makes  any  alteration  in  it,  by  any 

mode  of  conveyance  whatever,  inconsistent  with  the 
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precediBg  devise,  or  by  whksli  tiie  estate  becomes  ia 

any  respect  difierent  from  what  it  was  bjefbre  ;  such 

an  alienation  will  operate  as  a  revocation  of  the  prior 

devise, 

Brydges  V.         78.  By  articles  made  in  1777^  previous  to  marriage, 

2  V^^un.    *^®  Duke  of  Chandos  covenanted,  that  he  would, 

^^7.  within  six  months  after  the  marriage,  -cause  several 

freehold  and  copyhold  estates  to  be  conveyed  to  him, 
to  the  intent  that  the  duchess  might  become  entitled 
to  dower  thereout ;  and  also  .that  he  would,  within 
twelve  months  after  the  marriage,  and   after  such 
conveyances,  settle  the  said  estates,  subject  to  dower, 
to  the  use  of  himself  for  life,  ^  remainder  to  trustees 
to  preserve  contingent  remainders ,  remainder,  after 
the  decease  of  the  duke   and  duchess,    to  other 
trustees  for  a  term  of  years,  to  raise  portions  for 
younger  children  -y  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male  ;  remainder  to  the 
right  heirs  of  the  duke.     The  marriage  took  eflect ; 
and  the  duke  by  his  will,  dated  January  9th,  17^> 
confirmed  the  articles,  and  devised  ull  the  estates 
which  he  had  agreed  to  settle,  in  case  of  failure  of 
issue  male  of  the  marriage,  to  the  duchess  for  life ; 
remainder  to  his  daughters,  as  tenants  in  common  in 
tail,  with  several  remainders  over. 

Aft;erwards  (in  October  1780,)  the  duke  executed 
a  settlement,  purporting  to  be  in  pursuance  and  per* 
formance  of  the  articles,  by  which  he  granted  and 
released  all  the  estates  comprised  in  the  articles  to 
trustees,  to  the  use  of  himself  for  life ;  remainder,  as 
to  part,  to  the  use  of  the  duchess  for  life ;  and  as  to 
another  part,  for  securing  a  jointure  of  2,000/.  a  year 
to  the  duchess  i  remainder  to  trustees  for  a  term  of 
1,000  years,  to  secure  portions  for  younger  children, 
nearly  as  in  the  articles ;  remainder  to  the  first  and 
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oliier  aons  of  the  marriage,  remainder  to  the  duke 
in  fee.  Lord  Loughborough  said,  that  a  court  of 
equity  could  not  adopt  different  rules  respecting  the 
transmission  of  estates,  from  those  established  at 
law.  That  the  settlement  being  in  many  points  in- 
consistent with  the  articles,  and  also  with  the  will, 
mast  be  deeiied  a  revocation  of  the  will. 

On  an  appeal  to  the  House  of  Lords,  the  following  7  BrcPari. 
reasons  were  assigned  in  support  of  the  appellant : 
l^  Because  the  settlement  being  executed  in  con- 
sequence of  the  articles  by   which  the  duke   was 
boiHid  to  make  a  conveyance  of  his  estates,  ought 
not  to  be  con^dered  as  a  distinct  and  independent 
deed,  but  as  forming  part  of  the  same  conveyance 
with  the  articles,    which    bore  date  antecedent  to 
the  will  J  and  tiierefore  could  not  be  deemed  a  revo« 
cation  of  it.    2^  Because,  by  expressly   referring 
to  the  articles,  and  professing  to  carry  them  into 
^fect,  the  settlement  clearly  marked  and  defined 
the  object  which  the  parties  had  in  view,  and  ex- 
duded  every  possible  idea  of  an  intention  to  revoke 
the  will ;  and  though  the  nile  were  generally  true, 
that  any  conveyance  after  the  execution  of  a  wiD, 
whereby  the  nature  of  the  estate  which  the  devisor 
had  in  him  at  the  time  of  making  the  will   was 
altered,  operated  as  a  revocation  of  such  prior  will ; 
yet  it  was  submitted  that  such  rule  did  not  apply  at 
all  to  a  i&tse  circumstanced  as  the  present ;  or  if  it 
did,  that  there  were  many  exceptions  to  that  rule, 
grounded  on  the  nature  and  tendency  of  the  convey- 
ance, with  reference  to  the  intention  of  the  testator, 
nanifested  thereby.     If  the  principle  of  revocation 
was  founded  merely  on  the  alteration  in  the  plight  of 
the  estate,  it  could  admit  of  none  of  those  exceptions 
ivhkh  had  actually  been  adopted  in  the  case  of  con- 
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veyances  in  fee,  by  way  of  mortgage^  or    in  trust 

for  payment  of  debts  or  particular  charges  subsequent 

in&a.  to  the  execution  of  a  will,  and  which  had  been  held 

only  a  revocation  |?ro  tanto.    These  depended  en- 
tirely on  the  nature  and  design  of  such  conveyances ; 
and  if  so,   the  settlement  in  question  appeared  to 
fall  directly  within  the  same  principle^   ST.  Because 
the   duke's  will  referred  in  express  terms  \x>  the 
articles,  and  disposed  only  of  such  estates  and  in- 
terests as  were  not  bound  thereby ;  and  it  seemed 
unreasonable  to  say,  that  a  deed  for  carrying  those 
articles  into  elSfect,  and  which  the  duke  must  have 
had  in  contemplation  at  the  time  of  making  his  will, 
should  totally  revoke  the  dispositions  contained  in 
that  will ;  although  made  with  reference  to  ultericH* 
objects,  not  within  the  articles  or  deed. 

In  support  of  the  decree,  the  following  were  some 
of  the  reasons  assigned*    Because  the  testator,  after 
making  his  will,  conveyed  and  departed  with  the 
whole  of  the  estate  which  he  had,  in  the  lands  com- 
prised in  those  deeds,  at  the  time  of  making  his  will, 
and  passed  that  estate  to  others  in  fee,  declaring  the 
use  to  himself  for  life,  with  limitations  thereon,  and 
limiting  the  ultimate  use  to  himself  in  fee  simple; 
and  it  had  been  settled,  by  a  series  of  decisions, 
which  could  not  be  impeached  witl^out  destroying 
all  security  of  title,  that  the  conveyance  of  the  entire 
fee  simple  of  lands  to  uses,  was  a  revocation  of  a 
prior  will  of  such  lands ;  and  that  the  use  limited  to 
the  grantor  himself  by  such  conveyance  would  not 
pass  by  such  will,  without  a  republication  thereofi 
but  would  descend  to  his  heir  at  law ;  except  in 
certain  cases,  bounded  by  certain  rules. 

It  had  been  contended,  that  though  the  settlement 
was  a  revocation  at  law,  it  was  not  so  in  equity :  or 
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that  in  equity  the  devisees  had  a  right  to  make  the  heir 

a  tnistee  for  them.  Lord  Hardwicke,  in  Parsons  v. 

fVeonaii,  had  said,  and  the  rule  was  unquestionably  3  Atk.  748. 

ertal^hed,  diat  the  same  conveyance  which  would  be 

a  revocation  of  a  devise  of  a  legal  estate,  would  be 

equally  a  revocation  of  a  devise  of  an  equitable  estate ; 

aadthat  it  would  be  very  dangerous  to  property  to  hold 

it  otherwise.  If,  therefore,  the  conveyance  in  question 

was  a  revocation  of  the  devise  at  law,  what  equity  could 

there  be  to  set  up  the  revoked  legaV  devise,  against 

the  heir,  in  fitvour  of  the  devisee  ;  or  for  declaring 

tfie  heir  a  trustee  for  the  devisee ;  which  would  be 

ia  ^fect  to.  convert  what  was  a  legal  devise,  into  an 

equitable  devise,  merely  because  it  was  revoked ; 

and  therefore  of  no  force  as  a  legal  devise. 

The  decree  was  affirmed. 

79.  Sir  Thomas  Cave,  by  articles  dated  December  Goodtitte  ?. 

Otway 

iSth,  1790,  entered  into  previous  to  his  marriage  7  Term  R. 
with  Lady  Lucy  Sherrard,  agreed  to  make  a  provi-  ^^• 
sion  for  his  intended  wife,  and  the  issue  of  the  mar- 
riage, out  of  certain  estates.  Sir  Thomas  Cave  made 
his  will,  dated  March  13th,  1791>  by  which  he  de- 
vised his  estates,  in  case  he  should  die  without  i9sue 
of  his  body,  to  his  uncl^,  the  Rev.  Charles  Cava,  and 
his  issue  male,  in  strict  settlement.  Afterwards,  by 
deeds  of  lease  and  release,  dated  in  May  179I9  reciting 
the  intended  marriage,  and  that  Sir  T.  C.  had  agreed, 
iqK>D  the  treaty  for  the  said  marriage,  to  settle  a 
jointure  upon  Lady  Lu(sy»  in  consideration  of  the 
mamage  and  of  the  fortune  of  Lady  Lucy,  he  con- 
veyed the  ^estates  in  question  to  trustees  and  their 
heirsi  to  the  use  of  himself  for  life,  remainder  to  the 
intent  that  Lady  Lucy  might  receive  an  annuity  of 
SOOL  a  year  for  her  life,  as  a  jointure,  and  in  bar  of 
V0L.VL  K 
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dower ;  remainder  to  the  use  of.  the  first  aiui  othet 

$ons  of  the  marriage,  in  tail  male  ;  remainder  taJSir 

T.  C.  his  heirs  and  as^igas  for  even     And ,  by  other 

deeds  of  lease  and  release   Sir  T.  Cave    conveyed 

other  estates  to  trustees  and  their  heirs/  to  the  intent 

that  Lady  Lacy  might  receive  an  additional  jointure^ 

with  a  limitation  to  trustees  for  500  years,  for  better 

securing  it,  with  remainder  to  the  use  of  Sir  T.  Cave 

in  fee#     The  marriage  took  place,  and  in  about  six 

months    Sir  T.  Cave  4^ed.  without   issue ;    leaving 

Sarah  Otway  his  heir  at  law.     A  question  arose  in 

a  suit  in  Chancery,  between  the  devisee  and  the  heir 

at  law  of  Sir  T.  Cave^  whether  the  first  and  second 

deeds  of  lease  and  release  operated  as.  a  revocatipfl 

of  the  will. 

By  consent,  the  parties  were  ordered  to  proceed 
to  a  trial  at  the  bar  of  the  Court  of  Common  Heas, 
where  a  special  verdict  was  found  stating,  the  above 
Vide  1  Bo8.  facts.  The  judges  delivered  their  opinions  seriatim 
•^g  "  '  on  the  special  verdict,  and  were  unanimous,  that  ihe 
first  deeds  of  lease  and  release  operated  as  a  revoca- 
tion of  the  will,  as  to  the  lands  comprised  therein^ 
And  three  of  the  judges  thought  the  second  deeds  of 
lease  and  release  had  the  same  eflfect ;  but  Lord 
Chief  Justice  Eyre  was  of  opinion,  that  they  did  not 
operate  as  a  revocation. 

A  writ  of  error  was  brought  from  this  judgment 
in  the  Court  of  King's  Bench,  when  Lord  Keoyoit 
begaa  by  observing,  that  the  maniage  settlement 
executing  the  articles,  and  on  which  the  principal 
question  depended,  limited  the  reversion  in  fee  to 
Sir  T.  C.  his  heirs  and  assigns  for  ever;  therefore 
the  whole  use  was  disposed  of  some  way  or  othen 
ante,  jj^  ^j^gjj  stated  the  cases  of  Parsons  v.  Freeman,  and 
Sparrow  v.  Hardcastle ;  and  observed,  that  the  doc- 
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triiie^Fhicb.  Loid  Hardwicske  wished  to  establish^  was  ^ 
thi^,;  ihat  an^  idteration  of  the  estate^  or  eonveysoice^ 
to  lues^  after  making  the  will,  though  the  old  use 
remained,  which  was  the  case  here,   was  in  law  w 
te^qgation  of.  the.  will.    That  supposing  in  this  case 
Sir  T»  C^hftd  merely  .made  a  conveyance  to  the  use 
^  hkoself.  and  his  hairs  for  evei^,  that  Would  un- 
doiibt$d]|y  have  operated  as^s^  revocation  of  his  wiU ; 
then  could  the  other  uses  to  which  he  donveyed  tb^ 
estate  make  any  alteration.     He  said  it  had  heea^ 
supposed  in  the  co\ir8e  of  the  argument,  that  the  ca^ 
of Bryxigm v.  Chandos proceeded  on  equitableprin*^ 
ciples-;^  but  he  knew  that  tibe  Lord  Chracellor  meant 
by  th^t  deciaiaii  to  coi^rm  the  doctrine  established 
by  Lord   Haidwicke.    He   concluded  by  sayings 
**  I  do  ncrt;  enter  into,  the  reasons  upon  which  all  tbe 
cases  Jbiave  been  determined ;  because  the  best  rule  is 
starip  d^is.    But  my  opinion  is  formed  upon  *  the 
suthority  jof  all  the  cases  from  the  time  of  Lord  BoUe* 
Such  were  the  opinions  of  Lord  Trevor,  Lord  Hard* 
wick^;,  and  Lord  Mansfield ;  the  latter  of  whom^ 
though  finding  fault  with  former  decisions,  thought 
hin^f  fettered  by  the  authorities..  I  take  it  there«i 
fore  that  the.  law  of  the  land  is  now  clearly  and  in* 
disputably  fixed,  if  at  any  time  it  can  be  fixed ;  that 
where  the  whole  estate  is  conveyed  away  to  uses» 
though  the  ultimate  reversion  of  it  domes  back  again 
to  the  grantor  by  the  same  instrument,  it  operates 
as  a  revocation  of  a  prior  will. .   That  being  the  law^ 
I  am  bound,  how  unfortunate  soever  it  may  be  in 
thb.caae,.  to  give  my  c^inion  in.  favour  of  the  de- 
fendant; aad  conseq[uently  the   judgment  of  the 
Court  of  C.  B.  must  be  affirmed/' 

■ 

The  cause  coming  on  again  in  the  Court  of  Chan-  9  Vet  J^asu 
eejgr  upop  the   .equity    reserved,    the  Court  was 
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Vawscrv.      dearly  of  opinion,   that  the  will    was  revoked    in* 
i6Veau&l9.  ^^^Jy  ^  well  as  at  law,  and  decreed  accbrditi^ly> 
Vide  TBro.    And  on  an  appeal  to  the  House  of  Lords^  the  decree 

Pari.  Ca.  593.  ^         /^ 

was  affirmed. 
Att.  General       80.  It  was  resolved  in  a  modei^ti  case,   that    5t 
8Ve8. 256*    devise  was  revoked  by  an  exchange;  though  the 
Rawlmsv.      j^q^  ^j^^  ^^  death  of  the  devisor,  wa^  restored  to 

BurgiSf 

2  Ve8.&Bea.  his  heir,  under  an  arrangeihent,  in  consequence  of  Br 
^®^'  defect  discovered  in  the  title  of  the  other  palrty  tx> 

the  exchange. 
Parol  Evi-         81*  It^  the  case  of  a  revocation,  by;  the  execution 
dence  not      ^  ^  conveyance  of  lands,  subsequent  to  a  devise  of 

anmissible.  •^  '  i 

thetn,  parol  evidence  is  not  admissible  to  prove  that 
the  testator  meant  his  will  should  remain  in  force, 
and  unrev&ed  by  the  subseqqent  conveyance. 

2  Ves.Jun.        82.  In^Goodtile  v.  Otway,  the  plaintiff  went  into 
^®^* .  evidence,  in^he^^ourt  of  Chancery,  of  the  testator's 

conversations  with  his  lady  and  the  attoimey  who 
prepared  dl  the  rinstruments,  to  show  the  motives 
for  making  the  will ;  and  that  the  testator  had  no 
intention  to  re?^okeiit ;  and  after  the  marriage  referred 
to  it  as  his  ^will.  But  the  Lord  Chancellor  was 
clearly  of  opinion,  that  the  parol  evidence,  being 
evidence  of  a  4*epublitation,  if  any  thing,  could  not 
*  be  received.  That  :if  the  deed  did  not  affect  the 
will  at  law,  it  was  out^^f  the  question  ;  if  it  did,  h€ 
could  not  set  up  the  will  again  by  parol  evidence. 

2  H.  Black        gS.  Upon  the  trial  at  bar  of  the  above  case,  in 

the  Court  of  Common  Heas,  the  same  evidence  was 
tofiered ;  bnt  the  Court  revised  to  admit  it. 

Lord  Chief  Justice  Eyre  ^d,  it  was  manifest  from 

the  opening,  that  it  was  intended  to  be  insisted  on, 

that  by  the  necessary  operation  of  the  conveyances 

used,  SirT.  C.  lost  hiy  old  estate;  upon  which  the 

.  will  operated,  and  took  a  new  one.    If  so,  the  con* 
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s^u^ice  was,  that  thou^  there  were  the  clearest 
demonstration  that  it  was  his  intent,  that  the  will^ 
diould  opiate  upon  it,  the  law  said  it  should  not  f 
and  by  that,  law  they  were  bound.  If  this  was  a  case 
of  that  kind,  it  was  a  case  that  would  disappoint  tiie 
will,  even  admitting  the  clearest  intention  that  it 
should  not.  All  evidence  therefore  of  intent  seemed 
to  him  entirely  foreign  to  the  question;  all  such 
evidence  therefore  must  be  rejected ;  and  the  question 
tried  upon  its  true  legal  grounds. 

Mr.  J.  Buller  observed,  that  ia  ord^r  to  determine   . 
whether  the  evidence  was  or  was  not  admissible,' 
the  Court  was  to  consider  to  whom  it  was  to  be  ap<- 
pUed.    If  the  question  was,  whether  the^  testator 
was  incapacitated,  or  the  instructions  given  were  ' 
duly  followed,  the  evidence  would  be  admissible. 
But  here  the  end  proposed  by  it  was,  to  show  that 
the  deeds  should  have  a  difierent  construction  from 
that  which  the  words  imported.     That  there  was  a 
great  difference  between  cases  which  depended  on 
circumstances,  and  those  which  depended  on  the 
solemn  acts  done  by  the  party  himself;  and  that 
distinction  supported  the  case  of  Brady  v.  Ctribitt-  ^^* 
There  was  no  act  in  that  case  done  by  the  testator, 
importing  that  he  meant  to  revoke  his  will,  or  change 
it  any  respect ;  but  changes  having  happened  in  his 
family  by  marriage,  and  the  birth  of  a  child,  there 
was  a  presumption  of  revocation ;  and  therefore  it. 
was  to  answer  that  presumption,  that  the  Court  re-^ 
ceived  parol  evidence.     But  he  could  not  find,  from 
any  one  case  quoted  at  the  bar,  that  the  Court  had 
received  parol  evidence  in  the  case  of  a  deed  executed 
by  the  party  himself,  with,  a  view  of  altering  tho- 
construction  of  the  instrument. 

K3 
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A  Fraudulent      84.  A   conveyance    obtained  by  fraud    wU    not 
Conveyance    ^p^^^te  as  a  revocation  of  a.  prior  devise  j  becaase^ 

18  not  a  Re-      V  .  -        f     j       -x  •  -j      -^-a 

yocatioh.       when  such  a  conveyance  is  set  asiae>  it  is  constderea 

as  a  mere  nullity.  '  /  .   *  - 

Hawes  ▼.  .  85.  Francis  Hawes  being  seised  of  a  reversion  in 
3Bro.R.i56.  ^^^  subject  to  the  life  interest  of  Ws  father,^  nutde 
vide  6  Ves.  his  will,  and  thereby  disposed  ^f  j*.  /Theiestator's 
SVes.  283.  jC^t^ier  afterwards  obtaiaed  froBa  him  aconFqrainde  of 
2CoxR.263.  ijia  reversion  by  fraud.  Tbei Court  of  Ctemceryliav- 
VTrieht  v.  ing  directed  the  deed  to  be  delivered  up^tto  be  Jcan-^ 
8  Burr!  1244.  celled,  said  it  was  no  deed ;  and  therefore^  could^iiot 

pperate-as  a  wvocsation  of  thie  wiU#v  -«     « 
Nor  an  Al-      .  ^64:  A  mei»  alt^»tifKi  >pf  thi»i  quality  of  an  estate^ 
IST&Uty    without  any  iutentioii  of  varyin^pthe  qmintify  of  the 
pf  the£8tate.  g)|j^|^st».  ^  tbie  dtaposiog  power  of  ^m^  owner,  "wSX 

Qftt  operate  a8iaii:fifirocatiomv    /u    .' :       .wvif     vi*- 
1  Roll.  Ab.      ..87*v  X]»i£i  where  a  ibau  having  feo&es  to  his  use, 
«16.  pL 3.      betbre ( the  st^ute  ^^Hea^  Wll.,  idkvised  tKe  laifds 

tp  anotlier,  >  and  lafterwards  the  feoflfeea  made  a  feoi^ 
tnenfc'of  the  land  to  the  devisor. ;  it  wee  agreed  -that 
thi^  f^pfim^t  did  not  operate  as  a  revocatioii  of  the 
devise  :  for  aller  the  feoffiiieat,  the  devisor  had  tbe 
same  use  as  before.     »>      *»-  :;<    ?.  <     -^    ^ 

88.  Jt  follows  from  this  case,  that  the  acquisition 

of  the  l^gal  ertate  alon%^  wilinot :  operate  as  a  revo- 

S  Atk.  749.    catipn  of  a  devise.    Thu»X^rd  Haidwicke  has  said, 

that  where  a  tpian  has  an  equitablp  interest  in  fbe  in 

.^n  estate,    and  afterwards  stakes  a  co&veyance  rof 

the  legal  estate^  to  the  si^me  ueesj  tbisr^s  no  sevoea^^ 

tion.  5  ••        "'..        7  r 

vTdliams  v.     .   89*  G.  Jones  by  articles,  in  consideration  of  marriage^ 

2  v^°*Jun      covenanted  to  convey  all  his  real  eirt:ates^to  trusteeapto 

595.  the  use  of  himself  for  life,  remainder  in  trust  tosecure 

an  annuity  to  his  intended  wife  for  lile^  ^  remaisder  <to 
the  first  and  other  ^ons  of  tlie  marriage  in  tail,  re- 
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mauider  to  the  daughters  in  the  same  manner,  re- 
mainder to  his  own  right  heirs.  Some  tuqe  after, 
G.^  Jones  devised  all  his  real  estates,  upon  condition 
that  he  should  have  no  issue,  to  his  wife  for  life,  with 
aeveial  remainders  oven  Afterwards,  by  indentures 
of  lease  and  release,  G.  Jones,  in  pursuance  of  the 
said  articles^  add  in  consideration  of  the  said  mar- 
riage, baigained,  sold,  and  confirmed  to  trustees  and 
their  heirs,  all  his  said  real  estates,  to  hold  to  certain 
uses  and  trusts,  which  were  exactly  the  same  as  thosci 
expressed  in  the  articles. 

Sir  R.  P.  Arden,  M.  R.  said,  the  simple  question 
was,    whether  a  man  having  an  equitable  estate^ 
devising  it,  and  taking  to  himself  afterwards  not;hing 
more.than  the  l^al  interest  in  that,  in  which  he  before 
had  the  equitable,  has  by  that  simple  act,  going  no 
farther,  not  modifying  it,  nor  passing  to  the  devisee 
any  thing  more  than  what  was  before  given,  revoked 
his  will.     He  did  think  that  had  been  decided,  both 
in  principle  and  in  precedent ;  but  he  was  not  sure 
one  of  the  counsel  was  not  right  in  saying,  it  had  not 
been  exactly  decided.    But   cases  seemed  to  have 
been  taken  for  granted  at  least,  which  completely 
proved  it.     It  was  stated  by   Lord   Hardwicke  in  autc. 
Parsons  v.  Freeman,  and  repeated  by  him  in  Sparrow  ^  '^^^  '^*-'^- 
v.  Hardcastle,  in  which  this  question,  as  to  the  effect* 
a  subsequent  deed  would  have  upon  a  will,  was 
much  discussed ;  that  taking  the  legal  estate,  after  a 
devise  of  tiie  equitable  interest,  was  no  revocation  ; 
attd  it  was    admitted    by  Lord  Loughborough  in 
Brydges  v.  Chandos.    Lord  Hardwicke  not  only  ad- 
mitted, but  seemed  to  consider  it  as  decided  and 
acted  upon  :  if  so,  the  case  was  determined,  for  this 
Was  nothing  more  than  taking  the  \egsi  estate  exactly 
in  the  same  manner  as  he  was  before  seised  of  tlie 
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equitjr.    In  Parsons  v.  Freeman,  which  he  had  looked 
into  very  attentively,  Lord  Hardwicke  established  f:bLis 
principle,  that  wherever  the  estate  is  modified  in    a. 
manner  difierent  from  that  in  which  it  stood  at  flie 
time  of  making  the  will,  there  is  a  revocation  ;  but 
wherever  the  testator  remains  with  the  ^ame  estate 
and  interest  exactly,  and  disposable  by  the  same 
means,  without  any  iresh  modification,  there  is  no 
revocation,  and  the  testator  will  be  taken  to  have 
passed  to  the  devisee  the  same  interest  he  acquired, 
though  the  one  may  be  legal,  the  other  equitable.* 
Vide  Har-         Upon  the  whole  he  considered  that  the  devisor  had 
Q^Mider       nothing  but  the  reversion  in  fee  ;  that  his  acquiring 
6  Yes.  199.     the  legal  interest  made  no  difference ;  and  that  the 

person   to  whom  the  estate  was  conveyed,   was  a 
trustee  for  the  purposes  of  the  will. 

90.  It  has  been  determined  upon  the  same  principle, 

that  where  a  person  devised  a  copyhold  estate,  and 

was  afterwards  admitted  to  it ;  this  did  not  operate 

as  a  revocation  of  the  devise. 

Roev.  91-  B.  North  being  seised  in  fee  of  a  copyhold 

4  Burr.' 195  2.  estate,  surrendered  the  same,  in  consideration  ofmar^ 

riage,  to  the  use  of  himself  and  his  heirs,  till  the  solem- 
nization of  the  marriage  ;  then  to  his  own  use  for  life, 
remainder  to  his  intended  wife  for  life,  remainder  to 
the  children  of  the  marriage,  remainder  to  the  said 
B.  North  in  fee.  The  marriage  took  elSect,  and  the 
next  year,  1725,  B.  North  surrendered  the  premises 
to  the  use  of  his  will.  In  1743,  B.  North  made  his 
will,  by  which  he  devised  his  copyhold  estates  to  his 


*  Id  the  cases  of  Brydges  ▼•  Chandds,  and  Goodtitle  v.  Otway» 
the  coDveyaoces  did  not  pursue  the  articles,  but  went  beyond 
them. 
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irife  in  fee.    In  the  year  17^1»  B.  North  was  admitted 

to  the  uses  of  the  marriage  settlement- 
It  was  resolved  by  the  Court  of  Kong's  Bench,  that 

this  admission  did  not  operate  as  a  revocation  of  the 

will. 
92.  In  consequence  of  this  doctrine  it  is  held^  that  Not  the 

the  mere  change  of  a  trustee  does  not  operate  as  a  xnwte©.   * 

revocation  of  a  devise- 

93-  W-  Watts  devised  all  his  real  estates  to  trustees  Watu  r, 
upon  certain  trusts ;  he  afterwards  made  a  codicil,  p"    ,  j^g 
reciting  that,  since  the  publication  of  his  will,  he  had 
contracted  for  the  purchase  of  certain  lands;  and 
thereby  directed  the  trustees  and  executors  named  ^ 

in  his  will  to  pay  the  purchase  money ;  and  that  the 
said  purchased  premises  should  be  conveyed  to  the 
same  uses  as  he  had  declared  concerning  his  olJier 
estates-  Afterwards  the  testator  himself  completed 
the  purchase,  and  took  a  conveyance  of  the  estates 
to  trustees,  in  trust  for  himself*  and  his  heirs-  The 
question  was,  whether  the  conveyance  of  the  new 
purchased  lands  to  the  trustees,  subsequent  to  the ' 
codicil,  was  not  a  revocation  ;  the  testator,  at  the 
time  of  making  the  codicil,  having  only  a  trust  estate, 
and  the  vendor  being  a  trustee  for  him  ;  so  that,  be- 
fore his  death,  the  legal  estate  was  conveyed  to  other 
trustees- 

I.^d  Bathurst  decreed  there  was  no  revocation ; 
relying  much  on  the  general  proposition  laid  down  by 
Lord  Hardwicke  in  Parsons  v-  Freeman-  »^^e- 

94-  Sir  J-  Gibbon  having  mortgaged  his  estates  Doe  v.  Pott, 
in  fee,  made  his  will,  by  which  he  devised  them.  ^^"^'  ^^^* 
Afterwards  he  paid  off  the  mortgage,  and  took  a 
conveyance  of  the  estate  to  a  trustee  for  himself. 

The  Court  of  King's  Bench  held,  that  this  being  no 
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xnprei  than  a;baxe.  change  of;  a  trustee,  the  'wiliwas 
not  revoked. 

.  95*  A  partition  between  tenants  in  conunon 
4qe8  npt.Qperate  us  a  revocation  of  a  prior  .devise; 
even  though  such  partition  be  corroborated  by.  a 
fine. 

.  96.  Qne  Temple  and  two  others  were  tenants  in 
common ;  Temple  made  his  .will  in  writing  of  his 
third  pa,rt ;  afterwards,  by  indenture  and  fine,  a  par- 
^(;itipn  was  made  -.  between  the  tenants  in  common  ; 
and  if  this  partition,  was  a  revocation  of  the  will,  was 
,^e  question. 

.  It  seemed .  to  all  the  Barons,  Montague,  little- 
jton,  Thurland,  and  Bertie,  that  it  was  >not  any 
revocation.  But  judgment  was  not  given,  because 
the  plaintiff  obtained  leave  to  discontinue  bis 
action. 

.    97.  Dorothy  Kirby,  by  her  will,  taking  notice  that 
she   was  tenant  in  common   with  another  pei^son^ 
devised  her  moiety  to  trustees.     She  afterwards,  by 
indenture  between   her    and    the  other  tenant  in 
common,    covenanted  to  levy    a    fine    of  all  the 
premises,   and  declared    the   uses    thereof,    as   to 
certain  farms,  &c.,  being  one  moiety,   to  Dorodiy 
Kirby  and  her  heirs;    and  as  to  the  other  &rms, 
&c.  being  the  other  moiety,  to  the   other  tenant 
in  common  and  her  heirs;  and  a  fine  was  levied 
accordingly.     A   question   having   arisen    whether 
this  deed  and  fine  operated  as  a  revocation  of  the 
wills  the  Lord  Cbancellpr  referred  it  to  the  Judges 
of  the  Court  of  King's  Bench  ;  who  certified  their 
opinion,  that  they  were   not  a    revocation ;   with 
which  the  Chancellor  agreed,  and  decreed  accord-^ 
ingly. 
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98.  But  where  a  partitian  is  made,  and  a  fine  is  Uolcaak 
fteHed,  not  nlerely  to  establish  the  partition,  bat  also  ®^^"^f 
Gx  anodier  purpose,  and  the  estate  in  the  land  is 
altered ;  it  will  then  operate  as  a  revocation  iof  a 
ftnner  devise. 

99.  Heniy  and  Robert  Tickner  being  seised  of  an  Tickner  v, 
estate  in  gavelkind,  Robert  devised ,  his  undivided  dtedSAtk. 
moietj  to  his  wife  in  fee ;    afterwards,  by  deed  of  ^^^: 
pvtition   and  fine,   all  the  gavelkind  estate  which 

Robert  had  devised^  was  allotted  entirely  to  Robert ; 
trf  9udi  uses  as  he  should  appoint,  and  in  default  of  ^'^de  7  Ves. 
s^ipomtment,  to  him  in  fee.    Lord  Ch.  J.  Lee,  after  3  y^,  28I . 
nature  deliberation,  held  this  transaction  to  be  a  i0Vc8.249, 
levcication  of  the  will. 

100.  A  conveyance  to  revoke  a  will,  must  be  pf  the  ^  Partial 

.   ,  .       .       T  1  .  •  1     1       ^*      Revocation*. 

whole  estate,  and  must  be  co^extensive  witti  the  dis- 
position made  by  the  will ;  for  if  it  is  but  of  a  part, 
4  it  aflfects  the  will  ho  farther  than  that  part  goes  :  if  it 
is  of  a  particular  interest  only,  it  will  not  operate 
as  a  revocation  ^  the  rest;  and  it  has  been  de- 
termmed,  upon  this  ground,  that  a  lease  made  of 
lands,  already  devised  by  will,  only  operates  as  a 
partial  revocations  or  a  revocation  pro  tanto^  of  such 
will.  ' 

101.  A  person  devised  his  lands  to  his  eldest  son,  Hodgjdnwn 

*  V.  Whood 

and  afterwJirds  mad^  a  lease' of  them,  for  thirty  years,  Cro.  Car.  23. 
to  his  second  son, '  to  begin  after  his  death.    It  was  J,  ^®™'  ^'* 
res(dred,  that  this  lease  only  operated  as  a  partial  Bullock, 
reyocation  of  the  will,  quoad  the  lease ;   for  bot^  ^"^-  ^^  ^^' 
might  frell  stand  tdgetiier.  But  if  the  lease  had  been  Parker?, 
made  to  the  devisee ;  theA  it  would  have  been  a  3  Bro!  Pari. 
revteatibn  ^   because  the  estates  would  have '  been  ^^  ^^* 
inconsistent  with  one  andthfef. 

1021  Although  a  mortgage  in  fee,  made  after  the  H^U  ▼. 
publication  of  a  wUl,  is  a  revocation  of  such  wiH  at  1  Vern.d29. 
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3  Atk.  805.    ^^  >  yet,. in.  equity,  it  is^  biily  a  revocation jro  tanto, 

2  P.  Wros.     and    the    equity    of   redemption   shall   go   to   thie 

devisee.   ' 
HarkDessT.        103.  But  if  laads  are  devised  to  a  person  in  fee, 
Bayley,         ^^^  ^^  testator  afterwards  mortgages  them  to  the 

Prec.  in  Cha.  •o'ts 

514.  devisee,  it  is  a  revocation  in  toto^  being  inconsistent 

with  the  devise. 
Vernon  f  ^®*"  ^  conveyance  in  fee  to  trustees,  for  raising 

Jones,  money  to  pay  debts,  being  made  for  a  particular 

^  rec.  m     a.  pyjpQg^^  ^^  Qjj|y  operate  as  a  revocation  pro  tatUo  of 

Ogle  V.Cook,  a  prior  devise,  so  far  as  relates  to  the  payment  of  the 

debts,  and  no  farther. 

7  Bro.Parl.        105.  It  is  observable,  that  in  the  above  cases,  the 

whole  fee  simple  being  limited  to  the  use  of  the 
mortgagee  or  trustee,  the  grantor  parted  with  his 
whole  estate  at  law,  without  taking  back  any  legal 
estate  or  use  to  himself;  and  therefore,  at  law,  nothing 
remained  upon  which  the  will  could  operate,  or  which  . 
could  descend  to  the  heir.  In  these  cases,  therefore, 
nothing  being  lefl  to  descend  at.  law,  the  question 
has  been,  to  whom  '  the  equitable  interest  should 
belong ;  and  the  courts  of  equity  have  held  these 
cases  to  be  exceptions  from  the  general  rule  of  law,, 
which  they  ordinarily  follow,  on  these  grounds,  aft 

3  Atk.  805.     stated  by  Lord  Hardwicke,  namely,  that  although  the 

conveyance  is  of  the  fee  simple  of  the  land,  yet  in 
the  consideration  of  a  court  of  equity,  the  interest 
conveyed  is  merely  a  personal  interest,  having  no 
quality  of  a  real  estate ;  and  that  therefore  the  testator 
is  to  be  deemed,  in  equity,  to  have  created  only  a 
chattel  interest,  as  if  he  had  created  a  term  for  years, 
which  would  have  been  a  revocation  pro  tanta  only  at 
Temple  v.  law.  All  that  remained  to  the  grantor  was  a  right  of 
3  Ves*^685     J'cdemption,  and  that  right  of  redemption  did  not 

pass  by  the  conveyance. 
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106.  But  where  a  person,  after  having  made  his  Kenyo^y. 
win,  executed  a  conveyance  in  trust  for  pajrment  of  f  y^"v 
debts  in  a  schedule,  and  instead  of  declaring  the  iises  600. 
to  himself  in  fee,  after  payment  of  the  debts,  he  de- 
clared that  the  trustees  should  convey  to  such  uses 
and  purposes  as  he  by  deed  or  will  should  appoint  \ 
and  ier  default  of  appointment,  to  hiniself  in  fee. 
This  was  held  to  be  a  revocation. 

107.  It  was  decreed  by  Sir  W.  Grant  in  a  late  Charman  v. 
case,,  that  a  devise  was  not  revoked  by  a  bankruptcy;  i4v«8*580; 
because  the  bankrupt  laws  take  the  property  out  of 
the  bankrupt  only^-for  the  purpose  of  paying  his 
creditors ;  and  from  the  moment  that  the  debts  are 
paid,  the  assignees  are  mere  trustees  for  the  bankrupt, 
and  can  be  called  upon  to  convey  to  him. 

108.  With  respect  to  leasehold  estates,  it  has  been  Revocations 
long  settled,  that  a  surrender  of  a  lease  for  lives,  and  o^I^«m«1»oW8. 
the  taking  a  new  lease,  will  operate  as  a  revocation  of 
a  former  devise ;  for  the  testator,  by  the  surrender, 
divests  himself  of  his  whole  estate  in  the  old  lease, 
and  acquires  a  new  estate  by  the  renewal. 

109.  Sir  H.  Marwood  being  seised  of  an  estate  for  Marwood  v. 
three  lives,  held  of  the  Archbishop  of  York,  made  his  3  pTwms. 
vill,  by  which  he  devised  this  lease.     He  afterwards  163. 
simendered  it  and  took  a  new  lease.    It  was  resolved 
that  this  surrender  and  renewal  operated  as  a  revoca- 
tion of  the  devise  of  the  lease  ;  for  by  the  surrender 
the  testator  had  put  all  out  of  him,  had  divested 
himself  of  the  whole  interest ;  so  that  there  being 
nothing  left  for  the  devise  to  work  upon,  the  will 
must  fall :  and  the  new  purchase  being  of  a  freehold 
descendible,  could  not  pass  by  a  will  made  before  2  Atk.  597. 
such  purchase. 

110.  Where  a  person  has  an  estate  pur  auter  vie^  Galton  v. 
at  the  tim,e  of  making  his  will,  and  aft;erwards  pur-  ?*°5^^!li, 

^  ^        2  Atk.  430. 


ua 
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2Atk.593. 
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Lydiard,    . 
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xhaaes  the  inheritance)   it  is  a  revocation  of  any 
devise  of  the  estate  jnir  auter  vie.  / 

111.  Although  a  term  for  years,  acquired  ajfter  the 
making  of  a  will,  passes  \>y  it ;  yet  if.  a  testator 
bequeaths  a  term  for  years,  of  which  he  is  then 
possessed,  and  afterwards  surrenders  it»  and  takes  a 
new  term ;  this  will  operate  as  a  revocation,  or  j^emp* 
tion  of  the  bequest  3.  and  the  new  term  will  be 
ooiosidered  as  part  of  the  personal  estate. 

lis.  A  person  devised  two  college  leases  for  years 
to  hjs  mother,  upon  certain  trusts.  The  testator 
afterwards  surrendered^ the  two  coll€^ .  leases,  and 
accepted  two  new  leases  of  the  same  premises ;  ^>n% 
the  last  was  not  sealed  with  the  college  seal  tiU  after 
the  death  of  the  testator. 

Lord  Hardwicke  decreed  that  the  bequest  pf  the 
first  lease  was  revoked ;  but  that  of  the  second  lease 
was  not. 

lis.  If,  however,  the  words  of  the  will  sho^  the 
testator's  intention '  to  dispose  of  all  terms  for  years» 
whereorhe  may  die  possessed,  a  renewed  .teiw  will 
pass ;  for  a  term  for  years  being  only  a  chattel,  t)^re 
is  no  necessity  for  a  possession  at  the  .time  when  a 
will  of  it  is  made,  or  of  a  continuance  of  such  pos- 
session till  the  testator's  death. 

114.  A  person  devised  in  the  following  woicds : — 
^^  As  to  all  and  singular  my  leasehold  estate,  goods, 
chattels,  and  personal  estate  whatsoever,  I  give  the 
same  to  my  daughter."  The  testator,  after  n^akiiig 
his  will,  renewed  a  lease  for  years  with  the  Dean  and 
Chapter  of  Windsor.  Lord  Hardwicke  said,  that 
what  the  testator  had  done  in  this  case  was  not  a 
revocation.  Suppose  the  testator  had  purchased,  a 
new  lease,  woul4  not  that  have  passed^?  why  then 
should  not  a  new  term  in  a  lease  equally  pass  ? 
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115.  A  person   devised   to   S.  S.   her  leasehold  Sbttefv. 
garden,  &c.  for  the  terra  of  his  life,  and  after  his  i^Ve^!  197. 
decease  to  his  children.    After  the  publication  of  the 

will,  the  testatrix  surrendered  the  lease,  and  took 
a  new  one.  The  question  was,  whether  the  bequest 
was  revoked. 

Sir  W.  Grant,  M.  R.  said  the  question  was,  whether 
a  specific  devise  of  a  leasehold  estate  was  affected  by 
a  renewal  of  the  lease,  subsequent  to  the  will.  The 
ground  upon  which  in  knaiiy  oalMg?  it  had  been  held 
that  renewed  leases  did  not  pass  to  the  specific  devisee 
was,  that  the  thing  given  ho  longer  existed.  Birt  as  a  ^ames  f. 
testator  might  undoubtedly  disposte  of  the  fbture,  as  1  j  y^  333. 
well  as  his  present  interest  in  a  chattel  real,  it  was  a 
question  of  intention^  what  the  subject  of  disposition 
was ;  whether  only  the  interest  which  he  had  at  the 
time  of  executing  the  will,  or  all  the  interest,  though 
subsequently  acquired,  which  he  might  have  at  his 
death,  in  the  leasehold  premises.  That  intention  was 
to  be  collected  from  the  words  used  by  the  testator 
to  express  it ;  there  were  no  words  prospective  or 
Aituie  to  take  in  any  interest  which  the  testatrix 
uiight  subsequently  acquire  in  the^  leasehold ;  and 
therefore  the  renewal  operated  as  a  revocation  of  the 
bequest:  and  decreed  accordingly. 

116.  In  the  case  of  Darley  v.  Langworthy,  the  ante, 
testator  devised  a  term  for  years,  in  trust  that  the 
same  might  go  unto  and  be  enjoyed  by  the  owner 

and  possessor  of  his  freehold  estate  thtereby  devised* 

The  .Court  of  Chancery  decreed^  that  the  bequest  3  ^^^  p^^i 
of  the  leasehold  was  revoked  by  the  revocation  of  ^^  ^^• 
the  devise  of  the  freehold.   But  this  was  reversed  by 
the  House  of  Lords. 
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Section  1. 


Nature  and 
Effect  of. 


AS  a  will  of  lands  is  ambulatory  during  the  life  of 
the  testator,  and  may  be  revoked  by  him  at 
any  time  before  his  death,  so  it  may  be  republished : 
and  a  republication  of  a  will  has  a  twofold  eflfect ; 
first  to  give  it  all  the  effect  of  a  will  made  at  the 
time  of  its  republication,  and  secondly  to  set  up  and 
re-establish  a  will  that  has  been  revoked. 
Re-execution  2.  The  first  mode  of  republishing  a  will  is  by  a 
18  a  Republi-  re*execution  of  it ;  and  although  it  was  held  before 

cation.  /1/.11  1. 

the  statute  of  frauds,  that  any  words  importmg  an 
intention  to  republish  a  will,  amounted  to  a  repub- 
lication ;  yet  it  is  now  settled,  that  an  express  re- 
publication of  a  will  must  be  attended  with  the  same 
circumstances  that  are  necessary  to  its  first  pub- 
lication ;  for  otherwise  the  statute  of  frauds  would 
be  evaded. 


Martin  v. 
Savage, 
I  Vcs.  440. 
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3.  It  Was  formerly  held,  that  since  the  statute  of  ^^^ ^  ^^  ^ 
fhftids  there   could  be  no  devise  of  lands  by  an  Codica. 
in^ed  republication,  for  the  paper  in  which  the  Falkland, 
deyise  was  tontained  ought  to  be  re-executed.    But  \.^^^ 
it  was  afterwards  determined,  that  a  codicil  duly  Lansdowne't 
attested,  aiid  annexed  to  a  will,  or  referrmg  lo  a  will,  "^^  10TA6&. 
should  operate  a^  a  republication  of  such  will,  so  as 
to  make  it  take  effect  from  the  execution  of  the 
oodscfl ;  by  which  nieans  lands  purchased  after  the 
tieecotion  of  the  will,  and  before  the  execution  ot 
the  codicil,  pass  by  the  wiUi 

4i  A  person  by  a  codicfl  executed  according  to  Aoherltyr. 
the  statute  of  frauds,  reciting  that  he  had  made  his  co^rR.381. 
niS,  added^-^'*  I  hereby  rat^  and  confirm  my  said  3Bro.Ftok 
wiR,  except  in  the  alterations  after  mentioned/'    It    ^ 
im  decreed,  that  the  testator^s  signing  and  publishing 
this  codicil^  in  the  presence  of  three  witnesses,  was  a 
republication  of  his  wiH,  and  both  together  made  but 
OfiewiQ;  and  therefore  that  lands  purchased  aftef 
the  executicMi  of  the  will,  and  before  that  of  the 
oodieS,  passed  by  the  will.     And  upon  an  appeal  to 
^  House  of  Lords,  the  decree  was  affirmed. 

*;  A  testator  by  a  codicil,  written  on  the  back  of  pottcr  v* 
hh  wii^  gave  additional  legacies  and  annuities,  rati-  Potter, 
^fiog  and  confirming  fiis  will ;  this  was  attested  by 
tiiree  witnesses  in  these  word&  :-^<<  This  will,  with  the 
several  aMitions  and  alterations  above,  was  signed, 
ftaled,  and  repuUished  by  the  testator,  as  his  last 
mt  and  testament,  in  Ifte  presence  of  us  the  sub- 
strilbig  witnesses.'*"  He  afterwards  made  another 
eMhJl;  which,  thtmgh  not  dated,  was  agreed  to  have 
been  made  about  fbiu*  or  fiVe  diays  before  his  death, 
i&  ibe  pj^esence  of  tikree  witnesses,  reciting  that 
Itavbg  in-  hi^  wiH  appointed  several  limitations  and^ 
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remainders  of  his  estate,  ^some  of  which  were  not 
agreeable  to  his  present  intent;  he  revoked  so 
much  as  should  be  found  inconsistent  with  tliat 
codicil,  ratifying  and  confirming  the  other  parts 
which  should  npt  interfere  therewith.  The  attesta- 
tion of  which  paper  was,  ''signed,  sealed,  pub- 
lished and  declared  by  the  testator  as  a  codicil  to 
the  last  will  and  testament*'' 

Sir  Jw  Strange,  M;  R.  was  of  opinion  that  the  first 
"codicil  Amounted  to  a  republicatidn ;  it  answered  the 
idea  of  a  republication,  being  indorsed  on  the  will,  and 
attested  as  the  statute  required ;  the  word  republished 
was  used,  which  put  it  out  of  doubt:  but  if  not,  it 
would  have  amounted  to  a  republication^  as  operating 
by  additional  charge  on  the  real  estate,  and  then 
concluding  by  ratifying  and  confirming  the  will. 
^  That  in  all  cases  of  republication,  no  precise  form  of 
words  was  necessary ;  but  any  denoting  the  continu- 
ance of  the  testator's  mind,  so  far  as  he  made  no 
alteration,  would  do.  I  Roll  Ab.  617.  (Z.  1.)    He 
0  was  also  of  opinion  that  the  second  codicil  amounted 

*to  a  republication.  It  was  an  express  declaration  that 
the  rest  of  his  intent,  not  inconsistent  therewith, 
should  continue  and  be  confirmed.  It  might  be 
mischievous  to  construe  tbtft  no  republication  could 
be,  but  by  the  testator's  taking  the  will  in  his  hands, 
and  republishing  it  by  indorsement  on  it ;  or  an- 
nexing the  codicil  to  the  will  itself.  The  law  in 
favour  of  the  power  of  devising,  had  dispensed  with 
many  forms  of  eiq[>ression  which  would  be  absolutely 
necessary  in  other  instruments ;  and  in&ned  rqiub- 
lication  from  an  act  done,  as  in  1  Rdl's  Ab.  617* 
The  person  intending  to  republish  might  be  at  a 
Stance  from  the  will  itself;  or  might  not  have  it  in 
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Jiis"  power, '  by  its  being  in  another's  custody :  and 
dEi^t  know  the  sub^nce,  though  he  could  not 
repeat  the  particulaTS. 

*  6.  The  -preceding  cases  appear  to  estaUish  the  pto^ 
position,  that  where  a  codicil  ratifies  and  conftrms  . 
a*  will,  it  operates  as  a  republication  of  it ;  and  Lord  Gibson  n 
Hio-dwicke  seems  to  have  been  of  this  opinion.   But  ^^'St 
in  some  subsequent  cases  it  was  held,  that  a  codicil  i  VeL  492, 
'ridcti  was  not  annexed  t6  or  incorporated  in  the  wiU, 
vimild  not  operate  as  a  republication  of  it^  unless  an 
intention  to  republish  plainly  appeared. 

7*  Thus  it  was  laid  down  by  Lord  Camden,  that  Attorney 
a'  codicS  only  operated  as  a  republication  of  a  will  in  dSSS^^* 
two  chses :  1st  By  being  annexed  to  it ;  and  Sndly,  Amb*  57 1« 
By  the  contents  shewing  the  intention.  And  in  the 
case  dted  in  the  margin  he  decreed,  that  the  will  was 
iK>t  republished  by  a  codicil,  because  the  codicil  was 
not  annexed' to  the  wiHi  and  there  was  nothing  in 
the  codicil  whidh^  showed'  any  intent  in  the  testator  to 
i^iiblish  tiie  win.     This  doctrine  has  not,  however, 
been  assented  to ;  biit  that  established  in  Acherley  v. 
Vernon  was  held  in  the  following  case  to  be  the  better 
one. 

'8.  A  testator,  by  a  Vill  duly  executed,  devised  all  Barnet  t, 
Ms  estates  in  the  couflty  of  Kent,  that  he  naight  die  ^  vcs.  jmu 
seised'or  possessed  of,  to  trustees.  Upon  trust  to  sell  "^86. 
tiitm  to  pay  his  debts,  and  fhen  to  apply  the  remain* 
iug '  produce  to  various  pujrposes.     Afterwards  he 
pnndiased  other  landsm  Kent,  subject  to  a  mortgage, 
a&d^covenAnted  in  the  purchase  deed  to  pay  the 
mailgage  m6ney ;  and  gave  a  bond  to  indemnify  the  # 

vendor.^  ^  a  codicil,  he  made  some  slight  altera- 
tms  in'  his  will,  and  declared  that  he  ratified  and 
cdnfimied  it.  The  co^cil  was  begun  upon  the  last 
sheet  of  the  wUl,  and  finished  upon  anotiier  sheetr 
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upon  the  last  sheet  of  the  frst  oodkaB^  and  ftitshaii 
upap  aaothsi;  sheet  i  aad  iriiick  iraa  exMMbed  in  tttie 
prascRioe  of  three  witQesse&  By  the  eseoed  codjdl  hp 
Mveked  A  bequest  of  fiire  AiUmgi  a  week  gsreft  bj 
the  will  to  his  fitfher,  and  another  legacy }  and  io* 
.  stead  of  the  latter^  gfkve  the  Iqprtee  one  moioty  oC 
two  leiaehold  heuass)  and  concluded  thus:— -^  I» 
wibiess  wh€a;e<^  I  the  said  testator  ham  to  tUs  Aji 
writing,  contained  in  thia  and  pact  of  the  sejd  sheet ' 
xiipBpes,  whidi  I  dedara  to  be  a  farthw  oodicil  to 
my  said  last  will  and  testament,  and  whieh  ia  $e  he 
accogpted  and  takm  aa.  part  theaao^  set  ac^  hand  and 
seal ;  that  ia  to  say^  my  hand  at  the  bottom  of  the 
said  preceding  ahee^  and  nqr  band  and  sesi  to  this 
bst  sheet  thereol^  thia  98th  October  l^tSk  m- the 
presence  of  t^iee  witnesses.'' 

The  ^piestion  waa^  whether  the  second  codimi 
was  a  reyublication  of  the  wiUt  so  as  tapasata  the 
trastees  lands  purchased  after  the.  date  of  tha  wiUL 

Lord  Grasadssioner  %ze  delivered  the  opinion  oC 
the  Court,  and  said,  that  iqpon  looiung  into  the  rasas. 
of  Achedicy  ▼•  Veaum,,  and  the  Attomigf  GraeraL  v. 
Dowuqg^  the  fuestioni  if  it  waa  not  to  beconaidvwl 
as  deteminedft  and  so  determined  ea  that  the  Court. 
cottld  hardly  cmuder  itself  at  liber^  to  review  it^ 
would  be  a  q|aestionofg|ceat  difficulty  I  fivstseemed 
to  him  that  those  twa  cases  wem  in  diieetOB»mition 
to  each  other.  The  latter  waa  detoained  by  a  veiy 
ahle  Judges  and  lurasig  the  fiomer  befem  hiiaw  vduel); 
incressed  the  difficnUjr..  But  itaeemed  ta  himn  ^jyoa 
the  best  consideralBim^  that.  the.&rines  case  waa«o 
det^tB#ed,  and  was  of  such  authoiity^  t|nt  cam^ 
thi^gmnpt  yield  to^L    Ihe  paHK:qde  that  a  cedieil 
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mmiii  m^^BstS^  Hie  iMtntw^^  a«)aAQw- 

Ifj^Himwit  ff  bit  fowwc  will  ommkred  mIw  Imt 

s9I»  lit  tiie  e»Mi«it9  of  <he  oodkil»  if  mil 
«ipRMwl  HI  (iMt  mUmumntk^  mist  bo  isylM  firom 
di^mtim  qf  the4B«tn0HlMnt  Itaelf;  beonuao^  bytbe 
BUgve  ^  jl^  itfwppMW  s  IbiiMlr  w^  teien  to  }t» 
«db«cA«iM|Mt  i^it;  and  bfisg  ttktestad  by  tiiree 
wiin»iiw*%  ibii  im|died  deeUntion  and  actnumledgc- 
PWt  toiHM  <liOio  be  att«ted  by  three  iritiicg»et> 
Bflfap  thuBtntote  it  WM  no  |mit  of  the  eiaence  of  the 
<A%iiti0n9  ibet  the  will  ehould  be.re^xeoited }  my 
tfapig  tiwK  ex^ieaMd  the  testator'a  JotentioD,  that  the 
viB  fbwid  be.  oonaidef ed  m  ^  a  sabseqaent  dalle» 
wBseiifficmt.  Smw  the  statiiteb  le-^exeGutton  ^rf'the 
^  WAS  j)9t  leeesMiyi  nothing  more  was  Kquind 
tNm  f^  iv^iHfalK  <K»<H9diiiig  to  the  jxavmotm  of  the 
stihi^  nspw^mg  that  intent.  Thewfiite  Lord  AmW97« 
Hardwicke  might  ivett  a^r*  he  aawnogreat  diflkfenoe 
k^t^een  fte.Wfi^*^  ^  I  desiie  this  codtcfl  jnay.be 
&  part  of  my  wQl  j"  and  the  vord8»-n«<  I  lepuUiah 
'$r  liiwcb  it  wu  tb«re  admittied  woidd  lh«re  dene, 
ia  the  Atfcamey  Genftral  v.  Downing,  Lord  Gaauien 
sBppoBes  a  particular  intent  to  republish  ought  te 
iniMri  andtbaitaniiesation,  orparticidarfaopresBioDft 
ia  Ilia  cqdioit  woidd  demonatmte  that  intentioii. 
If  that  waa  neeessaiyy  not  only  Lord  Hardwicke's 
fpnm  could  not  aiaaid,  but  nekhcr  could  Acheiiey 
v.¥eroiai»  for  ttiena  was  no  .particular  intent  to  na^ 
pnUiiii}  but  At  testator  referred  to  his  wiU,  made 
atemkioDab  iu>d  gavn  sufficient  demonstration^  that 
idm  nfdsing  and  executing  the  codicU,  he  eon- 
liiMd  the  "idl  as  his  will,  snd  from  that  a  repnb- 
iidlioh  w^impUed}  but  it  waa  not  partieiilartf  in 
his  thoughts,  to  d»  any  fbnnal  act  of  fepnUnAtion. 

LS 
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Upon  considerii^  these  cases,  he  confessed  he  inclined 
^  to  stand  upon  the  general  proposition  stated  by  Loifl 

Hardwicke,  to  show  that  the  will,  in.  the  case  befote 
them,  was  republished  This  case  had  auxiliary  cir- 
cumstances which  might  seem  to  bring  it  within  the 
Attorney  General  v.  Downing ;  for  the  testatcMr  ex- 
pressly declared,  by  the  original  will,  that  he  meant 
it  to  operate  upon  all  the  lands  "viHbereof  he  should  die 
seised  or  possessed*  If  he  had  not  actually  incorpo- 
rated them  together,  he  had  inseparably  annexed  the 
codicil  to  the  will,  not  by^  a  wafer  or  wrapper,  or  any 
thing  dehors  the  instrument,  but  by  what  he  called 
internal  annexation ;  and  that  of  such  a  kind,  that 
sOl  the  papers'  taken  together  might  be  considered  as 
published,  when  the  codicil  was  executed.  Bat  he 
was  afraid  to  rely  upon  these  circumstances,  for  fear 
of  intrenching  upon  the  statute,  by  raising  evidence 
out  of  circumstances  in  their  nature  parol ;  the  ge^ 
nerat  ground  was  safef-  and  better. 

It  was  decreed  that  the  codicil  operated  as  a  re- 
publication of  the  will. 

9*  The  doctrine  kid  down  by  Lord  Commissidier 
Eyre  in  the  above  case,  is  confirmed  in  the  following 
one. 
FbBoct  r.  Mr.  Piggott  made  his  will,  duly  attested,  by  which 

^y^gg  ^  devised  all  his  real  estates  to  trustees,  upon  se- 
veral trusts.  The  testator  made  two  codicils  to  bii 
wSl,  which  only  related  to  personal  estate,  but  weineduly 
attested }  the  second  of  which  contained  these  word^ 
-^<<  To  be  annexed  to  my  last  will  and  testament, 
and  made  part  theieof,  to  all  intents  and  purposes.'' 
Hie  testator  had  purchased  a  real  estate  prior  to 
the  making  of  the  second  codicil ;  and  the  question 
waSy  whether  that  codicil  operated  as  a  repuUicstioii 
of  the  willf  so  ias  to  p&ta  that  estate;^ 


2ttfe  XXXVIII.    Deme.    Ck.Mi.  %9^  151 

Sir  W.  Giunty  M.  ILf  after  stating  the  preceding 
cases*  said,  the  Lords  Commissioners  in  Barnes  v« 
Ciowe  appeared  to  have  held,  that  in  Acherley  v* 
Vernon  it  vas  established,  that  every  codicil  duly 
attested  ought  tp  be  held  a  republication,  and  to: 
have  adopted  and  acted  upon  that  rule  in  that  case ; 
their  q>inion  seemed  to  be,  that  the  codicil  was  in- 
corporated in  the  will.    The  general  proposition  re- 
ferred to  by  Lord  Commissioner  Eyre  was,  that  the 
execution  of  a  codicil  should  in  all  cases  be  an  implied 
i^puhlication.    Lord  Commissioner  £yie  stated  the 
particular  circumstances  in  that  case,  «nounting  to 
vhat  he  called  internal  evidence  of  annexation ;  the 
first  codicil,  which  was  not  duly  executed,  was  begun 
qKm  the  last  sheet  of  the  will,  and  the  codicil  duly 
attested  was  begun  upon  the  last  sheet  of  that  codicil. 
Bat  Lord  Commissioner  Eyre  inclined  to  think  an- 
nexation could  have  no  efiect,  and  abandoned  that 
ground,  for  fear  of  intrenching  upon  the  statute,  by 
raising  evidence  out  of  circumstances  in  their  nature 
parol ;   and  took  the  general  ground,  as  safer  and 
better. .  Undoubtedly,  therefore,  that  case  was  deter- 
mined upon  that  general  ground.  It  would  be  impos- 
sible without  contradicting  that  case,  which,  as  it  laid 
down  a  general  rule,  he  had  no  disposition  to  do,  to 
determine  19  this  case  against  the  republication : 
except  the  single  circumstance  of  annexation,  which 
Lord  Commissioner  Eyre  laid  out  of  the  question, 
there  was  no  substantial  difference  between  that  case 
and  this.    That  afibrded  a  certain  rule ;  and  if  he  de- 
parted from  that,  it  would  only  be  to  set  every  thing  JJJ^J^  J;^ 
loose  again,  and  not  to  get  back  to  what  he  thought  ley,  7  Term 
the^better,  the  old  rules,  for  then  Acherley  v.  Vernon  ^y^\^ 
would  be  in  the  way.    He  was  therefore ,  disposed, 
£x>m  tiie  convenience  of  adhering  to  settled  rulesj^ 

L4 
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And  defevence  tofarmer  deciaidnsy  tohdd  the  codicil 
a  republicatioQ.    And  decreed  accoiduigly* 
Hdlmes  v.  In  a  subsequent  case.   Sir  W.  Gfast  (fidd^  that 

7^^499     ^^^^  ^  codicil  had  the  efieot  of*  re^lishiiig  tbe 

will,  and  making  it  q>eak  as  at  the  time  of  the  re- 
pufolication ;  yet  that  tdiere  a  poivter  was  exec«rted 
hy  a  will,  but  afterwards  discharged,   and  a  new 
power  created,  a  subsequent  eodicil  would  net,  hy 
the  mere  ^ect  c^  repdblishing  the  will,  lie  an  execu- 
tion of  the  power. 
Unless  con-       10.  But  where  the  ^fect  of  a  codicil  is  e^pMsdy 
devised  bv     eoufiued  to  tlie  lands  devised  by  the  wiH,  to  which  it 
the  WilL       jg  annexed}  it  does  not  operate  as  a  republicatiMi  df 

such  will,  so  as  to  mak^  it  pass  after-purchased  land$« 
Strathmore  '  1.  G.  Bowes  devised  all  his  fbeefaold  and  ec^yhold 
▼.  Bowes,      lands  to  trustees,  upon  certain  trusts :  he  afterwarSs 

f  T«nn  n. 

482.  purchased  other  lands,  and  then  made  a  oodioil. 


whereby,  after  reciting  that  he  had  devised  all 
.  freehold  and  copybolii  lands  to  trustees,  he  revolced 
the  same,  so  far  as  rdated  to  two  of  the  trustees 
named  in  bos  will,  and  devised  his  S4Ud  lands,  &c.  to 
the  other  trustees  upon  the  same  trusts }  and  cq»- 
chided  by  dechuing  the  ^codicil  to  be  pairt  ^  Us 
will. 

Upon  a  case  sent  out  of  Chancery  fw  the  opinion  of 
the  Court  of  King's  Bench,  Lord  Kenyoo  said,  it  was 
clear  that  a  codicil,  confirming  a  will  of  hads  in  genetal 
words,  would  pass  lands  purchased  between  tbe 
making  of  the  will  and  the  codicil.  But  here  the 
question  was,  whether  it  was  the  intention  of  liie 
devisor  to  pass  by  the  codicil  any  thing  move  Aan 
would  have  passed  by  the  will  itself.  Now  what  w«s 
this  case  ?  The  testatw  gave  all  his  real  and  copyhold 
estates  to  several  trustees  by  his  wfll^  in  wodb  suf« 
ficiendy  comprehensive  to  carry  afi  tiie  estatea  of 
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iriiieh  he  was  Aeti  seised  i  then  he  made  a  codidl, 
Bot  to  extend  his  wHI,  but  only  to  revoke  so  much  of 
it  as  vested  the  estates  in  some  of  the  trustees,  whom 
he  had  named  in  his  wiH ;  and  then  he  gave  his  said 
Uaid$9  Sfc.  that  is,  those  lands  which  he  had  before 
given  hy  hia  will,  to  the  rest  of  the  trustees. 

The  Court  certified,  that  the  codicil  was  not  a 
repoUicstion  of  the  will,  so  as  to  extend  the  opera- 
tira  of  Uie  vnH  to  the  real  estates  purchased  after  the 
wBi  was  executed  ^  it  extended  to  the  estates  devised 
by  the  will,  and  no  fkrther. 

The  Court  of  Chancery  decreed  accordingly.  And  2Bot.&PuU. 
n  an  appeal  to  the  House  of  Lords,  the  decree  was 
tflfmed,  with  the  concurrence  of  the  Judges ;  Lord 
UruIow  dissenting,  and  holding  the  codicil  to  be  a 
rq^blieation. 

1«.  In  the  ease  of  Figgott  v.  Waller,  Sk  William  7  Vet.  124. 
GfKQt  said,  he  did  not  conceive  the  decision  in  Strath- 
ttore  Y.  Bowes  to  be  inconsbtent  with  that  of  Barnes 
V.  Orowe.  It  did  not  follow  from  the  doctrine  in  the  , 
litter  i^ise,  that  if  it  distinctly  appeared  upon  the 
ftce  ef  Ihe  codicil  that  it  was  not  the  intention  to 
fepcMish  the  wiH,  the  codicil  should  be  held  a  re- 
pidblicatien.  In  Strathmore  v.  Bowes,  the  Court  held, 
that  it  appeared  upon  the  ikce  of  the  codicil  that 
it  was  not  the  intention  to  pass  any  other  lands  than 
those  which  ware  devised  by  the  wiU ;  it  would  have 
been  a  eontradiction,  therefore,  to  make  it  pass  after- 
.^QPGRaacci  lancis. 

13.  Where  a  person  makes  a  will,  and  afterwards  CaacelliMa 
Revokes  it  by  making  another  will,  but  does  not  ^blishM 
aefeually  cancel  the  first  will ;  the  cancelling  of  the  tbe  first. 
second  will  is  a  republication  of  the  first. 

14.  A  person  made  a  wffl  in  ly^Tf  and  another  in  Goodri^fait 
IfiS.    The  former  was  never  cancelled ;  the  latter  4';^^  251 9. 
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was  cancelled  by  the  testator  himself.  Both  weie 
in  the  testator's  custody  at  the  time  of  his  death  j  the 
second  cancelled,  the  first  uncancelled.  The. counsel 
for  the  heir  at  law  contended  that  the  second  "miil 
revoked  the  first,  and  being  afterwards  cancelled,  the 
testator  had  died  intestate ;  and  cited  the  case  ex. parte 
Hillier,  3  Atk.  798;  where  SirGeoige Lee defcermined 
that  the  execution  of  a  second  will  was  a  revocation 
of  a  first,  though  the  second  was  afterwards  cancel^' 
.  ied ;  and  that  the  cancelling  the  second  did  not  set 
up  the  first ;  which  was  the  same  point,  only  that  it 
was  personal  property.  ^ 

Lord  Mansfield  said,  that  with  regard  to  the  case 
ex  parte  Hillier,  Mr.  Atkyns  only  reported  what 
passed  in  Chancery :  there  might  be  other  circum- 
stances appearing  to  the  ecclesiastical  court,  which 
might  amount  to  a  revocation  of  a  will  of  personal 
estate.  Here  the  intention  of  the  testator  was  plain 
and  clear.  A  will  was  ambulatory  till  the  death  of 
the  testator.  If  the  testator  let  it  stand  till  he  died, 
it  was  his  will ;  if  he  did  not  sufier  it  to  do  so,  it 
was  not  his  will.  Here  he  had  two ;  he  had  cancelled 
the  second ;  it  had  no  eflfect,  no  operation  j  it  was  as 
no  will  at  all,  being  cancelled  before  his  death  j  but 
the  former, .  which  was  never  cancelled,  stood  as  -hi* 
will. 

Mr.  Justice  Yates  said  a  will  had  no  operation  till 
the  death  of  the  testator ;  the  second  will  never 
operated,  it  was  only  intentional ;  the  testatorchanged 
his  intention,  and  cancelled  it  If  by  making  the 
second,  the  testator  intended  to,  revoke  the  form^r, 
yet  that  revocation  was  itself  revocable,  and  he  had 
revoked  it. 
But  a  Will         15^  But  where  a  person,  havinir  made  a  new  will, 

ODC€  can-  "  '  - 

called mustbe  Cancelled  the  former  one,  and. afterwards pancelled 

re^etecuted. 
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tte  latter  w91 ;  it  was  held  that  this  did  not  amount 
tp.a  lepublication  of  th^  former  will :  beotuse,  where 
a  w91  is  once  cmcdled,  nothing  but  a  r&«xeoutioD 
of  it  wQl  amount  to  a  republication. 

16.  N.  Newenden  made  a  will  in  17^9>  of  which  he  Bunemhaw 
eicecuted  a  duplicate,  and  gave  it  to  another  person :  ^om^  49* 
he  made  a  second  will  in  I76I,  at  which  time  he  can- 
celled one  of  the  copies  of  his  first  will,  by  tearing 
off  the  seal.     After  the  testator's  death,  both  the  first 
and  second  wiUs  were  found  together  in  a  paper  can- 
celled ;  and  the  duplicate  of  the  first  will  was  found 
uncancelled/  in  the  testator's   room,  among  oth^r 
papers.     It  was  determined  that  the  testator  had  died 
intestate ;  for  the  cancelling  the  copy  which  the 
testator  had  in  his  possession,  of  the  first  will,  was  a 
cancelling  of  the  duplicate:  and  therefore,,  at  the 
time  of  making  •  the  second   will,    the  first    was, 
upon  every  principle  of  law,  most  clearly  revoked,  y.  Pember- 
and  could  never  be  set  up  again,  but  by  a  re-execu-  ^"»  ^^  ^^• 

"^  ^  •'  290. 

tion. 

17«  A  surrender  of  a  copyhold  to  the  use  of  a  a  Surrender 
person's  will  may    be   worded  in  such  a  manner  <>^^^P7" 
as  to  operate  as  a  republication  of  a  former  will,  publication. 
80  .as  to  make  the  copyhold  estate  pass  by  such 
will.  .     . 

18. .  A  person  having  made  his  will,  and  devised  Heylb  v. 
aH  his  freehold    and  copyhold  estates  to  .several  |^^"']3o 
uses,  afterwards  purchased  other  copyhold,  lands, 
which  he  surrendered  thus :  '*  To  the  uses  declared 
or  ;to  be  declared  in  and  by  his  last  will  and  testa- 
ment" 

The  Court  of  .C!hancery  directed  a  case  to  be  salt 
to  the  Court  of  King's  Bench,  whether  the  after- 
purchased  copyholds  passed  by  the  will . 
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Lmd  Mmnsdehi  said,  yAixm.  a  num  repiiblHfew  Ins 
mil,  the  infect  Is,  «hM  the  tenM  aod  wofda  i£  the 
will  diould  be  oonatrued  to  speak  nith  regard  te  tbe 
property  he  is  seised  of^ait  the  time  of  the  date  of  tlie 
vqmUication ;  just  the  same  as  if  he  had  such  addi* 
tieBfll  property  at  the  tim«efmakiii|p  his  "iivffl   There- 
ibre,  if  one  devises  lands  by  the  lUEune  of  B*  C.  and  D. 
and  purchases  new  lands,  and  repidilisheB  hn  wil^ 
4he  republication  does  not  concern  such  new  land^ 
^because  the  will  epeaks  ei^  of  the  particvdar  landsi, 
&  C.  and  D.    But  i£  the  testator  in  his  will  soys, 
^  I  gii^  all  my  real  estatte  ;*'  a  republicadon  wfll 
«ftct  suoh  newly.purohased  lands,  because  it  is  4fcc« 
the  same  as  if  the  testotor  had^  made  a  new  wffl. 
Apply  this  rule  to  the  ease  o£b.  surrender,  and  Tvn 
of  opinion  that  the  surrenderor  may  express  UmsdE^ 
so  as  to  make  it  relate  to  a  will  actually  made ;  and 
jdubt  the  copyhold  lands  so  surrendered  wlH  pass  hj 
it.    Suppose  a  testator,  seised  <^  copyhdM  landt^ 
makes  his  will  without  a  surrender ;  if  he  afterwards 
surrender  them  to  the  use  of  his  ^i^,  such  simeDder 
will  cftearly  make  his  win  good,  and  is  eflfectnal  t» 
pass  them ;  because  it  only  obviatee  the  mode  and 
.  fiM»  of  conveyance.    What  has  the  testator  doHe 
here?     Having  made  his  will,    and  declared  Us 
lands  to  iBies,    he  smvendeiis  his  aewly^purchased 
eepyholds  to  the  ases^  intents,  and  purposes  deelared^ 
or  to^  be  ^i^dared,  m  his  wOl.  It  is  precisely  ttie 
same  thing  as  if  he  had  said,   ^'And  whenas  Ilnve 
flMide  a  will  so  and  so,  MaA  devised  aB  my  lands  to 
L  S.  to  such  and  such  uses ;  I  mean  these  newly-pus- 
chased  land»  should  pass  to  the  same  uses.** 

The  Oourt  certified  'dutt  the  surrender  ifid,  by 
express  reference  to  the  uses  .declared  by  -the  wi0L 
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adopt  and  apply  the  words  of  the  will  to  the  copy- 

hold  lands,  as  if  the  testator  had  been  seised  thereof 

at  tbe  time  of  making  the  said  will ;  and  therefore  An.  Gen. 

ihey  were  8id>ject  t4>  the  same  uses,  i  to  which  all  the  g  y^\^^ 

testator's  copyfadd  lands  were  devised. 


(   fe»  ) 
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Section  1. 

T\EVIS£S  are  in  some  cases  void  ab  initio  ;  as  where 
"^  the  testator  devises  what  the  law  ahready  gives^  or 
in  mortmain ;  or  where  aiiy  fraud  has  heen  practised 
on  the  testator.  Devises  may  also  become  void  by 
an  event  subsequent  to  the  will }  as  where  the  devisee 
dies  in  the  lifetime  of  the  testator :  and  devises  are 
void  where  they  are  totally  uncertain. 
Devise  to  the  ^*  With  respect  to  the  first  sort  of  devises  that  ace 
Heir  at  Law.  void  ab  initio^  it  is  a  rule  of  law,  that  where  a  testator 

makes  the  same  disposition  of  his  estate  as  the  law 
would  have  done  if  he  had  been  silent,  the  will 
being  unnecessary,  is  void.  Tliefefore  if  a  person  . 
devises  his  lands  to  his  heir  at  law  in  fee,  it  is  a 
nullity,  and  the  heir  will  take  by  descent,  as  his 
better  titles  for  the  descent  strengthens  the  title. 
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by  taking  away  the  entry  of  such  as  may  poMbly  v%amA.  546. 
have  a  riffht  to  the  lands ;  whereas  if  the  heir  takes  \  J"*^- ^^  6. 
by  the  devise,  he  is  then  only  m  by  purchase. 

S.  This  rule  applies  to  wiUs  made  in  pursuance  of  Tit.  32.  c.  16. 
powers,  as  well  as  to  devises  deriving  their  effect  from  '     * 
the  statute  of  wills. 

4.  If  a  person  devises  lands  to  his  wife  for  life,  re-  Baspool's 
in  fee  to  I.  S.  who  is  his  heir  at  law,  it  is  |oi ' 


a  void  devise  as  to  the  remainder ;  because  the  re-  ™  "*  ^: 
version  would  have  descended  to  I.  S«  after  the  de- 1  nuck.  R. 
termination  of  the  particular  estate.  187. 

5.  The  same  rule  is  apj^ed  to  copyholds;  and^*^**^- 
therefore  a  surrender  of  a  copyhold  to  the  ^uBe  of  a  i  stnu  487. 
wOl,  and  a  devise  thereof  to  the  heir  at  law,  will  not 

give  the  devisee  an  estate  by  purchase. 

6.  Although  the  devisor  charges  the  estate  with  Though 

the  payment  of  debts,  or  with  portions  to  his  younger  ^^^®^  ^''* 
children,  yet  if  he  afterwards  devises  the  estate  to  f  earoe's 
his  heir  at  law  in  fee,  it  will  be  void ;  and  the  heir  Opin.  229. 
will  take  by  descent. 

7-  A  person  devised  to  each  of  his  younger  children  Haynwonh 
80 iL. when  they  attained  the  age  of  21  years,  andcro.E&l 
devised  all  his  estates  to  his  eldest  son,  to  hold  to  ^^-  ^^^* 
him*  and  his  heirs,  upon  condition  that  he  should 
pay  to  his  other  children  the  said  sums  appointed  to 
them;   and  if  he  did  not  pay  the  same,  then  theEmenonT. 
lands  to  go  to  the  younger  children  and  their  heirs,  j  Ld/Kiym. 
Adjudged  that  the  eldest  son  took  by  descent  728. 

8.  A  person  seised  in  fee,  devised  lands  to  his  wife  Clarke  v, 
for  life,  and  after  her  decease,  to  his  next  heir  at  c"^,  r.  72. 
law,  and  to  his  or  her  heirs;  provided  such  heir 
should  pay  1000/1  to  such  person  or  persons  as  his  wife 
should  appoint.  It  was  resolved  that  the  heir  took  by 
descent,  and  not  by  the  will^  Audit  would  be  mis- 
chievous if  every  little  legacy  should  alter  the  course 
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of  dencetii^  upcm  which  the  heir  migfat  plead  to  the 

d4iligati(Mi  ctf  the  atic69tor»  rktu  per  desCenL 

^len  V.  9.  In  M  acfikm  of  debt  on  the  bond  of  the  &dieE^ 

I  Biadi.  IL    to  whom  the  defendant  was  hetr^  the  plea  was  rkm 

^^  prdeicmti  thfe  faet  was,  that  the  father  had  deidwd 

his  lands  to  the  defendant,  charged  with  ddbto ;  smd 
th^  questioti  was,  whether  thb  made  him  a  purchaier. 
Hhb  Court  said,  that  a  dittge  on  the  estate  did  iMt 
ahler  the  msxater  of  the  heir's  takiBg  the  land.  A 
devise  was  void  wh^e  it  gave  the  same  eitatcf  as^'  wmM 
be  taken  by  descent*  ^  Judgment  ibr  the  phnnttS 


TheTMim  io«  The  devisee  must  be  sole  kern  te  the  lands 
Hrir,   ^^^  devised;  ibrifhe  is  only  one  of  theheivs,  he  wilt 

tsAce  under  the  devise.    , 
Reading 7.        11.  A.  B.  haviug  tw«  dai^htenv  oMdtiimm  had 

f^^42.  ^^^^  ^  ^>  ^^  ^^  ^  ®*  devfaed  ail  h^  estate 
2  Ld.  Raynu  to  this  aon  of  his  dai^hteF  in  fee ;  and  the  queatfam 
Coin.R.  1:3s.  1^^  whethM  the  ton  should  take  all  by  1^  defw^ 

or  oat  taciety  by  descent,  and  the  ether  by  devise  j 

for  there  could  not  be  a  descent  of  a  flioiety  t^  Me 

ec^a^ener  as  heir:  one  (^oold  not  plead  a^ descent 

uniJiUmetcokaredii  but  it  was  a  descent  te^alL    Ik 

WasF  resohred  tftiat  the  grandsoi^  teok  by  deiose. 

ADiflbrence       12%  Where  ^  estate is^ deviled  to  an  heifitlM^ 

mdLn^    different  ilk  poiM  cS  quantity  fims  thM  which  he 

Derbt  goml.  wdttld  Mke  by  deseent,  the  devise  shaU  pravail,  and 

the  devisee  take  under  it  as  a^  purchaser.    And  theie* 
p.  545.         fore  it  is  laid  down  in  Plowdent^.  that  if  a  tnsd9  devflMs 

his  land  to  his  son  and  \mt^  t^  h^e  te  him  amd  Ae 
heirs  of  his  bodty,  this  is  Sr  good  devise ;  beoSfaseit 
is'  another  estate  than  he  would  have  had  by  desceeb 

Scott  7.Scott,      ^^*  ^  person  devised  to  hifr  eldest  son>  and  Ve  his 
Amb.  383.     heirs  and  assigns,  all  other  his  real  estate  not  befere 

devised :  nevertheless,  in  ease  he  should  die  witfrdut 
issue,  not  having  aMaineA  twenty<»ne,  then'fimn 
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and  immediately  afte£  hii.  death  under  age^   and 
without  ikue,  tbito  the  testatcMr*!!  son  William. 

Lord  Keepei^  Henley  Yfta  ot  opinion  that  the  eldest 
ion  took  by  devise,  as  having  under  the  will  a  dif« 
ferent  estate  than  wonld  have  descended \o  him;  the 
one  being  pure  and  absolute,  the  other  noti 

14.  A  difference  in  the  qualily  of  the  estate  will 

also  have  the  same  eflfect  Thus  iu  Mich.  87-38  Eli2.  Cro.Eiii.43]. 
Lord  Coke»  who  was  tiien  Attorney  General,  de- 
oianded  of  the  Coini:  of  Emg^s  Bench  their  opinion 
on  this  c&e.  A  man  having  two  daughters^  being  hi^ 
heirs,  devised  his  lands  to  them  and  their  heirs,  and 
died.  Wheliier  they  Should  take  as  joint  tenants  by 
the  devise,  oir  as  coparceners  by  descent  f  And  all  th^ 
Justice^  held  clearly  that  they  should  have  it  as  jdint 
tenants ;  for  the  de^^  gave  it  to  thein  in  another 
d^ree  than  the  common  law  would  have  given  it^ 

15.  In  a  formedon  in  the  descender,  brought  by  ^we'a  Ca*e, 
A.  B.  &  C.  of  lands  in  gavelkind,  the  Warranty  of 

the  ancestor  was  pleaded  in  bar  against  th^ii,  upon 
which  they  were  at  issue,  if  assets  by  descent.  It 
was  .found  by  verdict  that  the  father  of  the  demandant 
was  seised  in  fee  of  the  landd,  being  of  the  nature  of 
gavdkindy  and  devised  the  same  to  the  demandants^ 
being  his  heirs  by  the  custom,  and  to  their  heirs» 
equally  tQ  be  divided  amongst  them*  And  if  the  de^^ 
niandants  should  be  accounted  to^  be  in  of  the  lands 
by  descent,  or  d^vise^  was  the  question;  for  if  by 
devise,  then  they  4thduld  not  be  assets*  The  court 
%as  dp  o[Mnion  that  they  w^re  in  by  the  devise  ^ 
because  the^  took  as  tenants  in  common. 

16.  In  an  opinion  of  Mr,  Feame's  which  has  been  ^wne's 
published,  he  sayS,  that  a  devise  to  the  heir  and 
another,  as  tenants  in  common,  wiH  not  prevent  the 

beir^s  taking  hi*  moiety  by  descent     For  suppose  a 
Vol.  VL  *M 
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testator  devises  ^mtnety,  qf.:9ny  other  undiyidefl  share 
of  his  rsal;  estate,,  to  a  stranger^  making  no  disposi-^ 
tipn  of  all  the . .  ren^ainipg  undivided  share^  such 
remaining  share  would  of  course  descend  to  his  heir^ 
at  law.  and  be.must  hold  it  in  common  ^  with  the 
devisee  of  the -undivided  share  devised.  It  W93  clear^ 
therefore.,  that  an  heir  might  take  by  descent,  as 
tenant  in  common  with  a  devisee,  an  undivided  part, 
of  the  estate  of  which  his  ancestpr  was  solely,  seised  : 
and  it  appeared  to  be  immaterial  whether  the  share 
he  430  tltkes  is  expressly  devised  to  him,  or  left 
unnoticed  by  the  will :  for  if  expressly  devised,  he 
takes  it  in  common  ;  and  if  not  noticed,  he;  takes  it 
in  the .  same:  manner :  and  a  devise  to  two  or  more 
infra,  c.  15.  ^  tenants  in  common  is  in  effect  a  devise  of  one  un- 
divided part  to  one,  and  of  another  undivided  part 
to  the  other.  •  So  ttt^^  unde^  such  a  devise  to  an  heir 
and  a  straqger^  a»  tenants  in  common,  the  heir 
takes  as  if  one  undivided  moiety  were  devised  to  the 
stranger,  and  the  residue  'to  himself;  that  is,  in  the 
same,  manner  as  •  if  no  disposition  at  aJi  of  such 
residue,  had  been  expressed  in  the  wiU,  in  which  case 
he  would  have  taken  hy  descent ;  and  therefore  the 
saQie  estate  being  devised  to  him  in  such  residue,  as 
he  would  have  takem  by  descent,  the  general  rule 
respecting  devises  to  an  heir  extends  to  it. 
Devises  to  ^7-  In  consequence  of  the  statute  9  Geo.  H. 
Charitable  c.  36,  which  has  been  already  stated,. all  devises  and 
Tit.  32.  c*  2,  bequests  of  lands  and  tenements,  or  of  any  sums  of 
$  44.  money  to  be  laid  out  in  the  purchase  of  lands  and 

tenements,  for  any  charitable  uses  whatsoever,  are 
declared  void. 

Where  there       ^^*  Where  any  fraud  or  circumvention  has  been 

has  been       practised  on  a  testator,  or  where  he  was  incapable  of 

^^  *  disposing  of  his  lands  from  any  weakness  of  mind. 
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Ws  ivill  is  void.      But  where  the  validity  of  a  will  of  Xerrick  v. 
lands  is  impeached  on  these  grounds,  a  court  of  equity  J^ransby, 
wiU  not  set  it  aside,  but  will  direct  a  trial  at  law  on  L^SV.    ' 
the  issue  of  devisavit  vel  non ;  for  if  the  will  be  ^^^^  ^• 
obtained  by  fraud,  or  be  made  by  a  person  incapable*  2  AtL  424, 
of  devising,  it  is  not  in  point  of  law  the  testator's 
will ;   and  therefore  these  points  are  proper  to  be 
tried  before  a  jury.  . 

19.  It  was  held  in  a  modern  case,  that  in  order  to  Doe  v.  Allen, 
set  aside  a  will  for  fraud,  parol  evidence  might  be  ^47^""  ^' 
^en  of  questions  asked  by  the  testator,  at  the 

time  of  executing  his  will,  whether  the  contents  were 
the  8^me  as  those  of  a  former  will 

20.  JA  devise  may  become  void  by  an  event  siibse-  Where  tl>e 
quent  to  the  making  of  a  wiU,   Thus  it  is  a  rule  that  fefoSe"* 
if  the  de^see  dies  before  the  devisor,  the  devise  Derwor. 
becomes  void     This  doctrine  was  profbabiy  adopted 

from  the  rule  of  the  civil  law— Pro  nan  scriptis  sunt  Domat-wJ.2, 
MS  reUctOj  qui  vivo  testatore  decedunt.  ^^' 

21  •  A.  devised  lands  to  B.  and  his  heirs.  B.  died  Brett  7. 
in  the  lifetime  of  the  testator.'  The  question  was,  ^^^"^^j 
whether  the  heir  of  B.  should  take  any  thing  by  this 
devise.  It  w^s  determined  that  he  should  not ;  for  it 
was  a  principle  of  law,  that  in  all  gifts,  whether  by 
devise  or  otherwise,  there  ought  to  be  -a  person  in 
esse  capable  of  taking  at  the  iixae  the  gift  vests; 
and  as  the  thiog  devised  cannot  vest  till  the  death 
of  the  devisor,  at  which  time  the  devisee-  was 
de^,  it  followed  that  he  could  take  nothingby  the 
devise.  As  to  the  word  heirs  being  inserted  in  the 
dev^,  it  was  only  used  as  a  word  of  limitation,  to 
defiote  the  quantity  of  estate  which  the  devibor 
meant  to  give,  and  not  with  an  intention,  to  describe 
the  heirs  of'  B.,  or  to  give  them  any  thing.  2     . 

'  9Z.  Henry  Fuller,  having  issue  four  sons,  John^  FbUer  ▼. 
Richard,  Edward,  and  Henxy,  devised  land*  ta  his  ^^f'"^' 
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sepond  son^  and  the  heirs  of  his  bpdy^  {md  IdEter  his 
death  without  issue^  then  to  his  third  son. .  Tlie 
second  son  died  in  the  lifetime  of  his  fitther,  leavltig 
issue.  It  was  adjudged  that  the  is&ue  of  the  second 
son  took  nothing  by  the  devise,  it  bdng  lapsed ;  biit 
that  the  third  son  might  enter. 
Huttoii  V.  2^*  T.  Addison  having  two  daughters,  devised  all 

Simpson,       his  estates  to  his  second  dauirhter.  and  the  heii^.  of 

2  Vcm  722* 

her  body  begotten,  and  for  want  of  such  issue,  to  his 

eldest  daughter.    The  second  daughter  died  in  the 

lifetime  ci  the  testator,  leaving  a  son.    Adjudgeid 

that  the  devise  to  the  second  daughter  became  void, 

by  her  dying  in  the  lifetime  oi  the  testator ;  and 

that  her  son  could  Hot  take  as.  heir  of  her  body.     It 

was  also  resolved  that  l;he  eldest  daughter  should  take 

tmmeidiately,  by  virtue  of  the  devise,  for  when  the 

first  devise  is  void,  the  remainder  shsdl  take  place  9A 

if  no  sueh  devise  had  been  made. 

WyQD  V.  24f»  R*  Wynn  devised  his  estate  to  his  broth» 

SB**"'  Pkr      ^'  Wy^^'  *^^  *^^  h^it^  male  of  his  body,  remainder 

Ca.  9?  to  0»  Wynti  and  the  heirs  male  of  his  body^  .  M.  &  0« 

Wynn  died  in  the  lifetime  of  the  testator;    but 

O.  Vfyvoi  left  an  pnly  son,  who  claimed  ilnder  th6 

devise.    It  was  resolved  thM  he  took  nothing. 

tSoodriKht  V.       ^*  ^®  seised  in  fee  devised  lands  to  A.  and  his 

Wright,        issue,  retoaiuder  to  B*  nnd  his  issue,  remamder  to  the 

597*     ^^    \xeiri  of  A.    A.  died  without  issjue  in  tbe  lifetime  of 

>  Stra.  26.     tjje  testator ;  abd  B^  died  in  the  lifetimie  of  th6  tes* 

'  tator,  leaving  is&ue  the  defendant,  who  was  also  the 

heir  of  A.  \  and  the  plaintiff  was  the  heii:  of  the  te^ 

tator.    The  question  was,  Whether  as  the  devisees  A« 

and  B.  both  died  in  the  lifetime  of  the  testator,  the 

*  issue  of  B.,.  who  was  born  after  the  wiU  was  made» 

and  so  could  not  take  jointly  with  the  devisees,  could 

:  tidc^e  either  as  heir  of  the  body  of  R  or  as  right  heir 

ofA,    , 
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Lofd  Ch.  J.  Parser   delivered   tiie   unanimous 
opinion  of  the  couity  that  tbia  ca3e^as  exactly  within 
the  reason  of  the  case  of  Brett  v.  fiigden.    First,  aote,  (21. 
because  as  well  in  this  case  the  word  issiie,  as  in  that . 
the  word  heirs,  was  clearly  used  as  a  word  of  linuta- 
tion,  viz.  to  measure  out  the  quantity  of  estate  that 
the  devisee  was  to  take;   and  not  as  a  word  of 
purchase;  the  devisee  only  being  in  the  view  and 
consideratiop  of  the  testator,  and  the  words  heir  or  Gree2i8late 
fisi}^  m^liJlojied  for  nothing  else  but  to  limit  what  i°fra,  c.  14« 
estate  ^e  devisee  should  take. 

86.  Susan  Jolls^nd  devised  certain  lands  to  the  use  Hodgsou  v. 
and  behoof  of  her  sister  Elizabeth,  the  wife  of  John  Jougl'ssV. 
B$lcl}ier,  and  he?  assigpis,  for  and  during  the  term  of 
her  fiatural  life ;  and  a^r  the  determination  of  that 
estate,  to  the  use  of  W*  A.  &  J.  P.  and  their  heirs, 
dmriiig  the  life  of  th^  said  E[izabeth,  upon  trust  to 
{9(9erve  the  contingent  uses  and  estates  therein-after 
U|xiiled  from  being  defeated  or  destroyed ;  and  from 
and  after  her  decease,  then  to  the  use  of  the  heirs  of 
the  body  6f  the  said  £lizabetb»  lawftilly  issuing ;  and 
fo(r  want  of  such  issue,  to  the  use  and  behoof  of  her 
sistet  Catherine  JoUand,  in  the  sapae  words  as  are 
used  in  the  devise  to  fSizabeth. 

EBaaheth  Belchier  died  in  the  lifetime  of  the  tes- 
tatrix, leaving  issue  one  daughter,  Catherine.  Upon 
the  death  of  the  testatrix,  Catherine  JoUand,  who 
mazried  one  Hodgson,  suffered  a  i^coVery  of  the 
ptfviises.  A  question  having  ari^n  in  the  Court  of 
Ch^cery  respecting  the  construction  of  this  will,  a 
<:ase  was  made  for  the  opinion  of  the  Judges  of  the 
Court  of  King's  Bench,  upon  the  following  question : 
"  Whether  Catherine  Belchier,  the  daughter  of  Eliza- 
beth Belchier,  took  any  and  what  estate  under  the 
will  of  Sisan  Jolland.*'  To  which  the  Judges  of  the 

MS 
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Vide  infra      Couft  of  King's  Bench  answered — "  If  JSlizabe(h 
c.  14.  '         Belchier  would  have  taken  an  estate  tail  in  case  she 

had  survived  the  testatrix,  we  think,  by  her  dying 
before  the  testatrix,  it  is  a  lajpsed  device,  and 
Catherine  the  daughter  of  Elizabeth  can  take 
nothii^/* 

The  Court  of  Chancery  having  decreed  in  confcM-- 
mity  to  this  certificate,  an  appeal  was  brought  in  the 
House  of  Lords,  and  the  following  question  was  put 
to  the  Judges :  <<  Whether  Catherine  Belchier,  the 
daughter  of  Elizabeth  Belchier,  took  any  and  what 
estate  under  the  w^l  of  Susan  Jolland/' 

The  Lord  Ch.  B.  delivered  die  unanimous  opinion 

of  the  Judges  present,  that  Catherine  Belchier  took 

no  estate  under  the  will  of  Susan  Jollsuid  *.     The 

decree  was  affirmed^  .    , 

M'arner  t.  ^7-  Rich*  White  having  issue  Simon  his  eldest  son, 

tvhite,         lUQd  Hamilton  his  second  son,  devised  all  his  lands  in 

Ca.  433.        S*  t^  his  eldest  son  Simon,  and  the  heirs  of  his  body  ^ 

and  for  default  of  issue  of  his  said  son  Simon^  then 
he  devised  his  said  estate  to  his  son  Hamilton,  and 
the  heirs  of  his  body*  Simon  died  in  the  lifetime  of 
his  father,  leaving  issue  four  sons  and  four  daughters. 
The  question  was,  whether  the  eldest  son  of  Simon 
took  any  thing  by  this  devise,  or  whether  it  lapsed  to 
Hamilton,  the  person  next  in  remainder. 

The  Court  of  King's  Bench  in  Ireland  determined 
that  the  eldest  son  of  Simon  took  under  this  device. 
This  judgment  was  reversed  by  the  Court  of  King^s 
Bench  in  England.  A  writ  of  error  was  then  brought 
in  the  House  of  Lords ;  and  it  was  contended  on 
behalf  of  the  eldest  son  of  Simon,  that  he  ought  to 


*  It  was  also  held  that  Catherine  JoUand  took  an  ealMta  tail> 
infra,  c.  14. 
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take  under  this  devise.     1*.  Because  it  was  plain  the 
testator  did  not  mean  to  exclude  the  issue  of  his  eMest 
son  from  the  inheritance,  the  children  of  Simon 
being  alive,  and  known  to  the  testator,  at  the  time 
he  made  the  devise  to  Simon  and  the  heirs  of  his  body. 
2*.  Because  the  remainder  to  Hainilton    was  ex- 
pressly limited  to  take  effect  only  in  default  of  issue 
ofthe  testator's  son  Simon ;   and  no  devise  was  made 
of  the  estate  until  such  default  should  happen ;  and  it 
was  a  principle  in  law,  that  the  heir  should  take  every 
thing  which  was  not  devised  from  him.   S^  Because 
courts  of  justice  have  been  always  anxious  to  efiec* 
tuate  the  intentions  of  testators,  where  they  are  not 
contrary  to  the  rules  of  laW,   or  settled  authorities  ;  . 
and  there  was  no  case  to  be  found  in  which  it  had 
been  adjudged  that  a  devise  to  a  man  atid  the  heirs 
of  his  body  lapsed  for  the  beneiBit  of  a  person  in  re- 
mainder^  from'  the  "circumstance  ofthe  first  devisee 
dying  in  thefestator's  lifetime ;' where  it  appeared  . 
that  the  heir  of  the  body  of  the  first  devisee  was 
likewise  teir  at  law  of  the  testator. 

On  the  other  side  it  was  tontended,  that  by  the 
^tablished  rules'  of  law,  the'  devise  ijQ  Simon  l^ecame 
void,  by  his  death  in  the  lifetime  of  the  testator ;  and 
the  remainder  to  Hamilton  the  second  s6n,'t6olc 
^ct  iinmediately  on  his  father's  death.  That  this 
doctrine  had  been  adopted  iif  early  times,  and  had 
continued  down  to  the  present.  It  was  established 
in  the  early  part  of*  the  reign  of  Queen  Elizabeth, 
and  was  recognised  in  a  variety  of  cases  down  to  the 
year  1780,  nor  was  it  ever  judicially  contradicted  or 
impeached.  But  there  appe^ed  at  the  end  of  the 
repQrt  of  Fuller  v.  Fiiller,  Cro.;EIiz.  422,  a  dictum  ante,  §  22: 
of  Lord  Ch.  J.  Pophaoi,  that  where  a  devise  was  to  a 
son  in  tail,  his  issue,  in  case  of  his  death  in  the  life** 

.     M4 
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time  of  his  fiither,  should  tfJce  before  the  remainder^ 

r^  man.    But  this  at  most  was  aa  extrajudicial  opimon ; 

ante,  f  26.    and  was  not  admitted  in  the  case  of  Hodgson  v^ 

Ambrose. 

The  following  question  was  put  to  the  Judges : 
*^  Whether,  in  the  event  that  had  happened,  the 
defendant  Hamilton  White  took  any  and  what  estate 
in  the  lands  of  B.  under  the  devise  to  him,  for  default 
of  issue  of  Simon  White." 

Tt)e  Inord  Ch.  B*  delivered  the  unanimous  opinion 
of  the  Judges  present,  that  Hamilton  White  took  an 
estate  tail }  and  the  judgment  of  the  Court  of  King's 
Bench  in  England  was  affirmed. 

S8t  A  republica^cm  of  a  will  after  the  death  of  a 
devisee  ii»  t«l,  wiU  not  give  any  estate  to  the  issue 

of  the  devisee. 

•  •  •■      . .  ■   •  - 

Pop  T.^ett,       29.  ^.  Q^  devised  land3  to  her  god-dauffhter  and 
001.  the  heirs  of  her  body,  who  died  in  the  lifetime  of  the 

:l^§tatrix,  leaving  a  son.    The  devisor  knew  of  the 

deajth  'of  the  devisee,  and  of  the  birtjb  'of  her  son ; 

*  "^ "       ...       .     .       .  _  *  '■ 

after  which  ^e  made  a  codicil  that  operated  as  a 
repuhUcation  of  her  will^  It  was  determined  that  the 
doyise  having  t)ecome  void  b^  the  4eath  of  the 
§eyise«f,  did  not  operate  by  its  repubCcaBon,  so  as 
ta  i^ve  any  estate  to  the  S9n  of  tHe^  devisee. 
Tit.  12.  c.  h  30.  It  has  been  stated,  that  where  a,  trust  is  sufi 
I  91*  ficiisntly  created,  it  will  fastea  itself  on  ^e  land,  and 

^11  not  become  void  by  the  incapacity  pr '  death  of 
the  trustee. 
Att.  Gen.  v.       In  consequence  of  this  principle  it  hag  been  deter^ 
AnibT/i.      mined,  that  where  an  estate  was  devised  upon  trust 

for  a  charity,  the  death  of  the  devisee  in  the  lifetime 
of  the  testator  did  not  make  the  devise  void* 

2Vei.77.         31.  Lord  Hardwicke  has  observ^  that  in  the 

"  "**  *  '      -  ■    .  '      , 

of  copyholds,  though  the  land  passes  b^  the 


.. 
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wiiTBnder»  and  ^he  will  i»  only  directory  of  the  uses^ 
yet  if  the  devisee  dies  in  the  lifetime  of  the  deyisor. 
the  devise  is  void. 

52.  In  the  case  of  a  lapsfed  devise  in  fee»  the  estate  ^^  ^ute 
iriU  not  ^o  to  the  residuary  devisee  of  the  real  estate,  yj^^  n^^^  ^ 
t)ut  will  descend  to  the  heir  at  law  of  the  testator. 

33.  A  persop  devised  his  messuage  in  E.  to  F.  C.  ^^^  ^' 
$md  hia  h^rs,  and  all  the  rest  and  residue  of  his  portesc.  182. 
ipessuagps,  lands,   axid  hereditaiqents  to  I.  L.   his  J^^.g/^^-JA.' 
Iieii;^  and  assies  for  ever.    F.  C.  died  in  the  lifetime 
9f  the  testator,  by  which  the  devise  to  him  lapsed* 
And  the  question  was,  whether  the  latter  clause  in 
the  wiU  would  carry  over  the  lapsed  devise  to  the 
residuary  devisee,  ov  it  should  descend  to  the  heir  at 
)aw  of  the  testator. 

The  Court  held  that  the  devise  of  all  the  rest  and 
residue  did  not  convey  what  was  devised  before  i  for 
wilb  must  be  construed  from  the  intent  of  the  testator 
at  the  time  of  making  them,  which  appeared  to  be 
|o  give  his  whole  estate  to  F.  C.  and  his  heirs  in  the 
messuage  of  £. }  and  at  the  time  when  the  will 
was  made  he  had  no  residue  left  in  that  messuage  ; 
?uid  the  devise  to  F.  C.  being  void,  the  messuage 
would  descend  to  the  heir, 

34,  In  a  subsequent  case  of  the  same  kind,  reported  Doey. 
by  Lord  Ch.  J.  Willes,  the  following  propositions  H?!!*'^'^ 
were  laid  down,     l^  That  the  mtent  or  the  testator  993, 
ought  always  to  take  place,  when  it  is  not  contrary 
to  the  rules  of  law.    2*.  That  the  intent  of  the 
testator  ought  always  to  be  taken  as  things  stood  at 
the  time  of  making  his  will ;  and  was  not  to  be  col- 
lected from  subsequent  accidents,  which  the  testator 
could  not  then  foresee.    3^.  That  when  a  testator 
in  his  will  had  given  away  all  his  estate  and  interest 
in  certain  lands,  so  that  if  he  were  to  die  immediately 
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nothing  Temained  undisposed  of,  he  could  not  intend 

to  give  any  thing  in  those  lands  to  4iis  residuary 

devisee.    And  judgment  was  given  accordingly* 

Where  the         35.  Where  it  is  impossible  to  discover,  from  the 

uncertain.      ^otds  of  a  will,  what  was  meant  to  be  given,  or  to 

whom ;  the  will  is  void  for  uncertainty* 
5Rsp.  686.       36,  Thus  it  is  laid  down  in  33  &  34  Eliz.,   by 
^e  ^3^^t  ^^7  ^d  Anderson,  (^.  Justices,  that  if  a  man  has 
172.  two  sons  of  the  name  of  John,  and  devises  his  lands 

to  his  son  John,  if  no  direct  proof  can  be  made  of  his 
intent,  as  to  which  of  his  sons  he  meant,  the  devise 
is  void  for  the  uncertainty. 
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Of  the  Construction,  qf  Devises-'-General  Rules. 


1.  Th€  intentim  will  be  effec- 

tuaUd. 
15.  Wards  reeded  or  mppUed* 
18.  Tke  ward  "or**    construed 

'^and.'* 
25.  Eitaies  someHmes  trantpoted. 
SO.  (kmtradiciory  Devitet. 


28.  A    PerpHuUf/     oanrnt     be 

created  by  WUl. 
34.  CenstructioHCj^tet. 
39.  No  Averment  allotped  to  ex* 

plain  mUs. 
43.  Unleu  there  u  a  latent  Am^ 

biguUy. 


Section  1. 

A  WILL  being  considered  as  an  instrament  made  Thelnkention 
•  at  a  time  when  the  testator  cannot  have  the  JJ^iedL  **^* 
assistance  of  persons  skilled  in  the  law^  or,  as  it  is 
usually  expressed,  when  he  is  mops  consiUi;  the 
Judges  have  at  all  times  held  that  it  shall  not  be  con- 
strued strictly  like  a  deed,  but  that  the  intention  of 
the  testator,  though  not  expressed  in  the  proper 
I^al  and  formal  words,  shall  notwithstanding  be 
carried  into  effect ;  it  being  a  maxim  of  the  English 
hw—4tuod  ultima  voluntas  testatoris  perimplenda  est, 
sectmdum  veram  intentionem. 

%.  It  follows  that  no  technical  words  are  necessary 
to  convey  a  testator's  meaning ;  and  whenever  that  is 
doubtful,  it  must  be  collected  from  the  scope  of  the 
whole  wiU,  compared  with  its  several  parts :  for  courts  2  Burr.  770. 
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of  justice  cannot  make  a  will  for  the  party,  nor  in- 
terpret it  by  any  arbitrary  rule :  but  that  mode  of 
construction  is  to  be  preferred,  which  gives  effect  to 

2  P.  Wms.     every  part  of  the  wiQ,  so  that  each  word  may  have 

-its  particular  operation,  and  not  be  rejected,  if  any 
construction  can  possibly  be  put  upon  it. 

3  Burr.  154U     3.  The  intention  6f  the  testator  must  be  collected 

from  the  whole  will,  ex  visceribus  testamenti  ;  so  as  to 
leave  the  mind  quite  satisfied  about  what  the  testator 
meant.  And  as  a  will  of  lands  must  be  in  writing,  such 
collection  of  the  testator's  intention  must  be  de- 
rived .from  the  will  itself  j  for  no  averment  or  paroL 
evidence  can  be  admitted  tq  exfdain  any  thing  dubious 
on  the  face  of  a  will ;  exqept  in  a  few  instances  which 
will  be  mentioned  hereafter. 

4.  General  words  in  on^  part  of  a  will  may  be  re* 

strained  by  subsequent  words,  and  shall  be  constiucsi 

so  as  not  to  defeat  the  intention  of  the  testator,  to  be 

4TermR^82.  c<>Uected  from  any  other  part  of  the  will ;  but  where 

infrft,  c.  1 2.    there  is  a  manifest  general  intent,  the  construction 

should  be  such  as  to  Actuate  it,  though  by  th^t 
construction  some  particulsu:  intent  may  be  defeated. 
2  Burr.  1 1 08.      ^*  ^^^  construction  oqght  to  be  such,  that  |t^ 
^  Doug.  341.    intent  of  the  testato^  m?iy  be  rendered  consigtejo^^ 

with  the  rules  of  law  \  for  otherwise  every  msm  wori^ 
make  a  new  law  to  himself;  tbe  me^  and  bounds  of 
property  would  be  vs^ue  and  indeterminate }  whiq}^ 
would  end  in  its  total  fnaecurity, 
2  P-  Wms.  6.  Technical  words  are  prei^umed  tx)  be  used  in  tl^e 
I>ouK.  341.     sense  which  the  law  has  appropriated  to  them  j  yxs^S^ 

the  contrary  appears.    B||t  where  th^  intention  of  t|;ijg 

testator  is  plain,  it  will  be  allowed  to  control  |he 

legal  operation  of  the  words,  however  technicail.    . 

Cowp.  306.        7.  Introduct9ry  ^wda  often  assist  in  showqig  ^% 

^^5^-  intention  of  a  testator  j  ap4  W  fM^  cases  tt^  ooiij^ 
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bave  laid  hold  of  them,  u  they  do  of  every  oAet 
circumstance  iti  a  will,  which  may  help  to  guide  their 
judgment  to  the  right  atid  true  construction  of  it 

8.  The    particular    situation  of   a  testator,   the  1 1^  Wms. 
immber  of  his  children,  the  difierent  kinds  of  pro-  43/0.11.441. 
perty  whereof  he  Was  possessed  at  the  titlie  of  making 

his  will,  are  circumstances  from  which  aigumehts  2Vefc6i6 
may  be  drawn  respecting  his  intention  ;  and  it  has  Doe  ▼. 
been  detefmined,  tiiat  the  same  Words  may  have  a  ^^'933^ 
difierent  construction,  when  applied  to  di£ferent  kinds 
rf  property. 

9.  An  heir  at  law  shall  not  be  disinherited  by  a  Free,  in  Cha. 
Inll,  unless  there  are  express  words,  of  a  necessary  q^'    99^ 
implication,  to  that  effect.     For  the  title  of  the  heir 

b^mg  founded  on  the  laws  of  descent,  which  are 
certain,  is  therefore  not  to-be  defeated  by  ah  Uncer* 
tain  devise. 

l6.  A  dubious  expression  in  a  will  may  be  explain-  Hayes  t. 
ed  by  a  codicil  or  schedule,  annexed  to  siich  wiU.       f^' 

11.  Declarations  of  trusts  executed,  contained  in  infra,  c^  14. 
i  W31^  are  construed  in  the  sarbe  manner  as  devises  of 
Id^  estates ;  btit  where  a  conveyance  or  settlement 
is  directed  to  be  made,  a  court  of  equil^  will  construe 
the  will  more  liberally,  in  order  to  effectuate  the  in« 
tention  of  the  testator. 

is. '  In  the  construction  of  wills  adjudged  cases  1  Burr.  233. 
niay  be  argued  from,  if  tbey  establish  general  rules 
of  construction,  to  find  out  the  intention  of  the  tes* 
tator.     And  where  once  a  court  of  justice  has  deter* 
mined  the  meaning  of  certain  words,  or  forms  of  ex- 
pression, the  same  effect  will  in  all  future  cases  be 
annexed  to  them ;  for  the  great  object  in  questions 
«of  property  is  certauity.     And  Lord  Mansfield  has 
observed,  that  if  an  erroneous  or  hasty  determination  Hodgson  ▼. 
has  got  into  practice;  there  is  more  benefit  derived  ^?^'^c^i4, 
from  adhering  to  it,  than  if  it  were  to  be  overturned^ 
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TrBcti,295.       IS.  Mr.  Haigrave  has  justly  obi^rv6d;  that   if 
J^^g^^'^*-  courts  either  of  law  or  eqpiity,  in  both  of  which  the 

rules  of  interpretation  must  be  the  same,   should 
indulge  an  unlimited  latitude  of  ^rming  conjectures 
upon  wills,  instead  of  attending  to  their  grammatical 
or  legal  construction,  the  consequence  must  b6  endless- 
litigation  ;  every  title  to  an  estate,  that  depended  on 
a  will,  must  be  brought  into  Westminster  Hall :  for 
if  once  we  depart  from  the  established  rules  of  in^ 
terpretation,   without  a  moral    certainty  that    the 
meaning  of  the  testator  requires  it,  no  interpreta- 
tion can  be  safe,  till  it  has  received  the  sanction  of  a 
court  of  justice :  ferhow  can  a  client,  or  a  purchaser, 
be  assured  that  the  conjecttire  of  the  most  able 
counsel,  or  the  most  experienced  conveyancer,. wUl 
be  in  all  points  the  same  as  the  conjectures  of  the 
Judges,  or  the  Chancellor. 
5  Term  R.  14.  In  a  modern  case  Lord  Kenyon  said,  '<  Had 

there  not  been  such  a  current  of  authorities  as  we 
find  in  the  books,  since  the  passing  of  the  statute  of 
wills,^on  the  construction  of  wills,  to  further,  as  i& 
has  been  called,  the  intentions  of  devisor ;  perhaps' 
it  would  have  been  better  that  the  same  strict  wonkr 
had  been  required  in  testamentary  dispositions  of 
land,  as  in  those  by  deed ;  because  then  the  language^ 
of  passing  estates  would  have  been  so  familiar,  that 
few  questions  would  have  arisen  on  wills.    For  it-has 
been  often  observed,  that  few  questions  arise  on  the 
construction  of  deeds,  when  compared  to  those  which 
daily  arise  on  wills.    But  we  are  bound  to  consider 
the  series  of  authorities  on  this  subject  as  the  law  of 
the  land ;  and  it  would  be  extremely  dangerous  now^ 
to  remove  those  land-marks  of  real  property,   on 
which  mankind  have  acted  for  such  a  length  of  t^ne.*^ 
Words  reject-      15.  Where  there  are  words  in  a  will  which  have  bo 
cdor  supplied,  m^anijig^  or  which  are  contrary  to  the  genei^  inteor 
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lion  of  the  testator,  they  wiU  be  rejected;  and,  oa 
the  other  hand,  words  omitted  by  mistake,  and  which  H&wes  ¥. 
are  absolutely  necessary  to  effectuate  the  general  in-  infra,  (^15. 
tention,  will  be  supplied. 

16.  Sir  W.  Coryton  devised,  for  the  preserving  and  Comon  v. 
continuing  his  real  estate  in  his  name  and  blood,  all  i745^||f § 
his  lands  to  trustees  and  their  heirs,  until  his  son  Rep* 
John  ^puld  attain .  his  age  of  twenty-seven,  and  no 
longer,  in  trust  in  the  meantime  out  of  the  rents 
and  profits  for  paying  legacies,  and  to  Jay  out  the 
residue  in  the  purchase  of  lands  of  inheritance,  to  be 
settled  in  the  same  manner  as  the  rest  of  his  estate.; 
and  from  and  after  the  determination  of  the  estate 
limited  to  them  as  aforesaid,  and  the  full  accomplish- 
ment of  his  son's  age  of  twenty-seven,  that  his  said . 
trustees  and  their  heirs  should  stand  and  be  seised  of 
all  the  lands  devised  to  them  and  their  heirs  to  the 
use  and  behoof  of  his  said  son  John  and  his  assigns, 
for  and  during  the  term  of  ninety-nine  years,  without 
impeachment  of  waste,  and  from  and  afl^r  the  deter- 
mination of  that  estate,  to  the  use  and  behoof  of  his 
said  trustees  and  their  heirs,  during  the  natural  life 
of  the  said  John  Coryton,  for  preserving  contingent 
remainders ;  but  nevertheless  to  permit  the  said  John 
Coryton  to  take  the  profits  during  his  natural  life;. 
,  and  from  and  after  his  decease,  to  the  use  and  behoof 
of  the  first  and  every  other  son  of  the  said  John 
Corjrton  in  tail  male ;  and  for  default  of  such  issue,  to 
the  use  of  the  heirs  of  the  body  of  the  said  John 
Coryton ;  and  for  want  of  such  issue,  to  the  use  and 
behoof  of  his  daughter  Susanna  ElKot  in  tail ;  and 
for  default  of  such  issue,  to  the  use  and  behoof  of  his 
nephew  John  Goodal,   the .  plaintiff    for  life,   &c. 
taking  the  name  of  Coryton ;  with  power  to  his 
trustees,  until  his  son  should  attain  his  age  of  twenty- 
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'  seven  years,  to  make  leases  of  the  premises,  and  th^ 
like  power  to  his  son,  upon  his  attaining  the  age  ofF 
twenty-seven ;  with  a  power  also  to  his  trastee^f  so  lon^ 
as  his  son  should  eontinue  under  twenty-seven,  to 
join  with  him  in  making  a  jointure,  and  after  hisi 
son^s  attaining  twenty-seven,  then  to  make  such 
jointure  himself. 

The  testator  died  in  VjX^^  and  his  son  Sir  John 
Coiyton  died  in  VJdQy  without  issue,  having  made  his 
'  wife  executrix  and  residuary  legatee,  who  died  in 
1741,  and  devised  the  premises  to  the  defenclants,^ 
fbr  the  residue  of  the  ninety-nine  years  term  cheated 
,  by  the  will  of  Sir  W.  Corytbii,  considering  it  as  aif 
absolute  interest  for  mnety-nine  years  in  Sir  J.  Cory- 
ton,  and  not  determinable  upon  his  death.  Susanna 
Elliot  being  also  dead  without  issue. 

The  plaintiff  brought  his  bill  to  be  let  into  posses^ 
sion  of  the  premises,  insisting,  that  though,  as  the 
words  of  the  will  ^tood,  there  seemed  to  be  an  abso- 
.  lute  ninety-nine  yean$  term  given  to  Sir  John  Coryton^ 
yet  that  was  only  a  mistake  in  the  wording  oC  ihe 
will,  it  never  being  the  intention  of  Sir  W.  Coryton, 
tibie  testator,  that  his  estate  should  go  into  another 
family,  or  to  any  wife  his  son  should  happen  ta 
marry,  which  it  would  probably  do,  by  an  absolute 
devise  for  ninety-nine  years :  whereas,  by  the  whole 
scope  of  the  will,  his  intent  plainly  appeared,  to  con^ 
tinue  ihe  estate  in  his  own  name  aiid  blood,  and  to 
give  the  same  to  his  son  only  for  a  term  of  ninety<-= 
nine  years,  determinable  upon  his  death. 

Lord  Hardwicke  said^  the  question  was^  whether 
this  was  an  absolute  term  to  end  .only  by  effluxion  of 
time,  or  to  cease  upon  the  death  of  Sir  J.  Corytori. 

And  as  on  the  oiie  Hand  it  mu9t  be  admitted  that 

I.  . 

there  were  no  express  wcM'ds  to  determine  it,  so  on 
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tbe  oiJieT  it  must  likewise  be  admitted  that  it  might 
he  made  detenninable  by  other  parts  of  thei  will, 
thoi^  not  expressly  limited  to  be  so.  This  term  was 
not  limited  to  the  executors  and  administrators  of  Sir 
J.  Coryton,  and  though  not  much  stress  was  to  be  laid 
on  that,  yet  it  was  strange  that  in  so  verbose  a  will, 
these  words  should  be  omitted,  if  the  testator  intend- 
ed his  son^s  representatives  to  take  it.  The  estate 
limited  to  trustees  was  a  su£Scient  estate  of  freehold 
to  sapport  the  contingent  remainders,  and  to  preserve 
die  estate  to  Sir  John  Coryton  ftx  his  life,  but  not  to 
^^lerve  the  term  fr<Mn  forfeiture  for  his  executors ; 
bat  was  just  in  the  same  manner  b.9  in  a  conveyance 
where  the  term  was  determinable ;  and  the  limitation 
abo  to  the  first  and  every  other  son  was  the  same  as 
ma  common  settlement.  The  'construction  therefore 
made  by  the.  plaintiff  answered  every  purpose  of  a 
settlement ;  and  that  made  by  the  defendants  only, 
left  a  dry  reversion  in  the  first  and  other  sons,  ex- 
pectant'upon  a  tena  which  might  last  longer  than  the 
lives  of  the  sons  or  grandsons.  Had  this  been  in- 
tended for  an  absolute  term,  to  enable  Sir  J.  Coryton 
to  provide  for  his  younger  children,  it  would  likewise 
have  been  proper  to  have  provided  against  the  forfei- 
tore  of  the  term,  by  the' trustees,  for  so  many  years 
as  were  to  come  of  the  term  ;  and  if,  as  was  admitted 
by  the  defendant's  counsel,  the  limitation  to  the  first 
and  other  sons,  immediately  following  the  limitation 
of  the  term,  might  have  determined  it  upon  the 
deatb  of  Sir  J.  Coryton,  the  interposing  an  estate  to 
inistees.  for  preserving  contingent  remainders  should 
not  overturn  the  whole  will,  especially  as  that  limita- 
tion to'  the  trustees  was  unnecessary,  there  being  an 
^^Bite  of  freehold  limited  to  them  before;  Indeed, 
before  the  statute  of  uses,  an  estate  in  feoffees  and 
Vol.  VI.  N 
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tiieir  heits,  to  the  use  of  A.  for  yew^  remainder  t# 
the  right  heirs  of  B.  who  was  then  living;  the  cootiOf- 
gent  remainder  WB5  good,  because  supported  by  the 
estate  of  fireefaold  ia\  the  feoffiees ;    but  since   the 
statute  it  WM  otherwise^  and  therefore  where  the  firrt 
limitation  was  for  life»  and  a  remainder  was  limited 
to  trustees  during  the  life  of  the  tenant  for  life»  for 
preserving  contingent  remainders,  and  upon  forther 
tnist  to  permit  the.  tenant  for  life  to  receive  the 
profits  to  his  own  use,  this  was  done  thU  if  tenant 
for  life  should^  by  making  a  feoffinent,  commit  a  for- 
future,  the  trustees  should  notwithstanding  BoSBst 
him  to  receive  the  rents.    But  where  the  first  limita* 
tion  was  only  for  years,  the  remaindei'  to  trustees 
during  the  life  of  the  tenant  for  years  was  inserted 
purely  to  support  the  contingent  remaindcir%  whidi 
the  estate  for  years  could  not  do ;   but  not  with  a 
view  of  preserving  the  remainders  against  the  tenant 
for  years,  when  those  very  remainders  would  be  void 
for  want  of  a  freehold  to  siqiport  them.   At  the  time 
of  this  will  made,,  Sir  J.  Coiyton  was  but  twentymne, 
liud  if  this  was  taken  for  an  abscJute  term,  from  the 
time  of  his   attaining  twenty^-seven,    the  testator, 
instead  of  giving  his  estate  to  his  famOy,  would  have 
given  it  from  them  for  105  yeais;   which  would 
appear  very  harsh  if  Sir  J.  Coryton  had  had  a  sc^  w^o 
might  thus  have  been  stripped  by  an  executor.    Now 
the  plaintiff  was  in  the  same  case,  being  directed  to 
change  his  ^name  forthwith ;  and  to  what  purpose 
should  he  take  the  name  immediately,  if  he  be  not  to 
take  the  estate  for  105  yeais.   Had  the  testator  intend- 
ed this  for  an  absolute  term,  there  was  no  occasion  to 
give  powers  of  leasing  or  jointuring,  as  both  mi^t 
have  been  supplied  thereout  For  though  it  wouM  not 
be  strictly  a  joinluie  within  the  statute,  yet  it  would 
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be  a  good  sati^actiofl  of  dower  in  equity }  and  it  m^ 
Amtd  to  stip|K>M  thit  h&  int6iid«>cl  this  son,  whom 
li8  would  not  truM  with  hiis  est&to  before  37,  should 
hare  pofwer  to  give  the  whole  away  for  99  years,  even 
h^Sote  he  w^  37.    It  was  ssiid  that  the  testator     ^ 
migkt  intend  Mi  ton  tile  power  of  dii^posiag  of  the 
eMate  tor  th^  hdr  of  the  family,  if  he  should  so  please^ 
but  then  was  no  evideiice  of  sach  mtent ;  od  tfaf0 
acnitmty  te  meant  to  tie  hitn  up  as  &6t  ad  possible. 
And  thei^  Was  as  little  evidence  of  the  testator^g 
fflcsniflg  he  should  have  it,  to  provide  for  younger 
fMdtttt.   Thm  it  Wa^  objected  thslt  here  was  an  ab- 
9ClkM  teMi  given,  which  i^ould  not  be  vsiried  or  taken 
M9y   by  ittplication.    But  in  King  y.  Melling,  1 
Yctit  3^»  W^  find  an  express  estate  tot  life  enlarged  infra,  c.  12, 
Man  ast^n^  tail  i  and  the  same  in  Langley  v.  Baldwin, 
fixp  do  «as  the  Opitdoti  of  the  Court  of  d  B.,  though 
ill  I  Ab.  liq.  185.   by  mistake,  it  is  called  only  an 
estate  for  life  ;  which  distinguishes  it  from  Bamfield 
f.P^phattl5  aVem.427 — *49,   where  the  limitation 
IMS  to  id!  and  0v6ry  the  son  and  sons  ;  and  though 
it  be  said  that  an  estate  calnnot  be  enlarged,  yet  do 
I  fi&d  Ha  rale  ih^t  an  estate  canilot  be  abridged  by 
iHfifik^ation ;  and  for  instance,  a  devise  to  one  and 
li^  heirs,  and  if  he  diei  without  issue  to  jremain  over ; 
tins  abridged  the  fee  to  an  estate  taiL    A  distinction 
WIte  made  between  a  necessary  and  a  probable  impli* 
(istidn,  Whidh  last  only  was  said  to  be  in  this  case ; 
bAt  there  was  no  such  thing  as  a  natural  necessary 
ifttflfeatJon ;  that  being  the  necessary  consideration, 
WbJKSb  plainly  appeared  to  be  the  testator's  intent,  as 
it  WM  iA  Langiey  v.  BgJdwfn.   So  in  the  present  case 
^AM  coidd  be  miife  unnatural  fhan  to  suppose  the 
tMtator  ineant  to  give  away  his  estate  for  105  years }    . 
ifid  thbbgfa  all^  he  bad  Mtherto  said  went  only  on  tb6         ^ 
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supposition  of  its  being  but  an  implication,  as  tbe.tl»» 

fendant's  counsel  would  have  it,  yet  he  thought  tli^ 

question  expressly  deteraiined  by  other  parts  of  tlie 

iofra^  e.  18.    will.    He  thought  the  cases  of  Spalding  v.  Spalding, 

infra,  c  10.    Cro.  Car.  185.,  and  Whaley  v.  Read,  1  Lutw.  810. 

applicable  to  the  present.   And  in  Amhurst  v.  Ldttan^ 
first  heard  in  1728,  and  decreed  for  the  plaintiff;  tiien 
reheard  in  17^99  and  the  former  decree  reversed  ; 
and  finally  in  the  House  of  Lords,  it  was  admitted  on 
all  hands,  that  Che  testator  had  power  to  dispose  of 
the  terms ;  that  the  words  of  the  devise  were  very 
strong,  giving  them  to  his  mother,  for  her  sole  use 
and  benefit ;  and  was  urged  also  to  be  a  great  cir- 
cuity, if  intended  only  to  give  her  the  sums  secured 
by  those  mortgage  terms,  which  might  much  more 
easily  have  been  given  in  money  ^  yet  was  the  last 
decree  affirmed,  from  the  great  improbability  that 
the  testatpr  meant  io  give  away  and  sever  these  long 
terms  from  the  inheritance. 

The  authorities  quoted  for  the  defendants  were 

first  Lan^sborough  v.  Fox,  which  was  decreed  upon 

infra*  c.  18.    the  too  great  remoteness  of  the  executory  devise. 

Tnat  of  Amble  v.  Jones^  which  was  clearly  a  fee  upon 
a  fee }  and  Moore,  7m  which  was  likewise  a  very  plain 
Case.  One  general  observation  occurred  on  this  wiH, 
that  it  was  intended  for  a  family  settlement,  wherein 
the  limitations  were  framed  as  strict  as  possible.  Now 
suppose  this  a  maniage  article,  would  the  Court  have 
decreed  a  settlement  of  an  absolute  term.  Even  in 
a  conveyance  executed,  he  was  inclined  to  think 
the  Court  would  have  rectified  it,  because  destructive 
Tjt.32.c  19.  ^^*^®  whole  settlement,  as  in  Uvedale  v.  Halfpenny, 
4  28.  where  the  term  for  raising  younger  children's  portions 

being  by  mistake  placed  behind  the  estate  tai}»  the 
Court  rectified  it,  although  the  son,  tenant  in  tail,  had 
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sofired  a  recovery.  A  distinction  was  made  between, 
settlements  and  wills,  which  last  it  was  said  must  be 
taken  as  they  are ;  but  this  must  be  understood  with 
some  restriction,  that  the  construction  be  not  barely 
according  to  the  words,  but  likewise  according  to 
the  testator's  intent ;  as  in  Sir  J.  Hobart  v.  Lord 
Staoaford,  where  trustees  for  preserving  contingent 
lemainders  were  inserted,  though  not  directed  by 
the  will }  and  if  there  was  any  doubt,  the  present 
case  was  stronger,  because  part  was  executory,  as 
land  was  to  be  purchase4  with  the  profits. 

Upon  the  whole,  therefore,  he  was  of  opinion,  that « 
this  was  not  an  absolute  term  for  99  years,  but  that 
it  determined  upon  Sir  J.  Corjrton's  death. 

17-  A  person  devised  to  his  wife  several  freehold  White  y.Bfu** 
estates,  until  his  son  T.  R  should  attain  tlie  age  of  ^J^f  ^""•* 
21  years,  in  trust  to  maintain  him ;  and  then  devised 
the  same  to  his  said  son  T.  P.  in  fee.  But  if  it  should 
happen  that  his  said  wife  should  be  ensient  with  one 
or  more  children,  at  the  time  of  his  decease,  and  hisi 
8aid  son  T.  P.  should  die  without  issue,  before  he  at- 
tained the  age  of  21  years,  such  child  or  children 
''eing  then  living,  he  then  devised  the  premises  to  his 
^e,  till  such  child  or  children  should  attain  their 
^  of  21  years,  in  trust  to  maintain  them ;  and  then 
jfevised  the  same  to  such  children  in  fee.  But  if  it 
J^ppened  that  his  son  T.  P.  should  die  without  issue, 
«id  before  21,  or  that  his  wife  should  at  the  time  of 
^  decease,  be  ensient  with  one  or  more  child  or 
children,  who  should  die  without  issue,  under  21  v 
tkeE  he  devised  the  premises  to  his  wife  for  life  ;  re-* 
^nder  to  his  nephews  in  fee. 

'The  testator  at  the  time  of  making  his  will  had 
^ty  one  child,  the  said  Thomas;  but  after  the 
""^ing  thereof,  and  before  his  death,  he  had  two 
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Other  Bons  bom  ;  namely,  the  plaintiifii,  Edward  azid 
John.  The  testator  died  in  17^9,  his  wife  survived 
him,  but  was  not  ensient  at  the  time  of  his  deaili. 
T.  P.  died  without  issue,  in  I766.  A  bill  was  filed 
in  Qvincery  by  the  widow,  on  behalf  of  herself  and 
her  two  infant  children ;  praying  that  a  sufficient 
part  of  the  rents  and  profits  of  the  real  estate  might 
be  applied  for  the  maintenance  and  education  of  the 
two  infante. 

The  Court  directed  a  case,  for  the  opinion  of  the 

Court  of  King's  Bench — ^Whether,  in  the  event  that 

.  •  had  happened,   any  and  what  estate  was  vested  in 

the  widow,  and  the  two  infant  sons  of  the  testatOT. 

The  Judges  of  the  Court  of  King's  Bench  cer- 
tified as  follows  : — **  We  are  of  opinion,  that  the  pro- 
vision made  by  the  testator,  being  for  children  which 
were  to  be  bom  after  the  making  of  his  will,  he  cer- 
tainly intended  to  comprehend  all  the  children  which 
should  be  born  of  his  then  wife  (whether  hefiyre  or 
qfier  his  decease) ;  for  we  think  that  a  father,  in 
making  an  express  provision  for  any  children  which 
his  wife  should  be  ensient  with  at  the^time  of  his 
decease,  could  never  intend  to  give  his  estate  to 
such  children,  in  exclusion  of,  or  to  his  nephews  (as 
the  event  has  happened)  in  preference,  to  any  chBd 
or  children  that  might  be  bora  in  his  lifetime* 

**  We  are  of  opinion  therefore,  that  notwithstandsog 
the  defect  of  expression  in  this  will,  the  children 
born  before  the  testator's  death,  are  virtually  in- 
cluded in  the  provision  so  anxiously  made  by  a  parent 
for  his  posthumous  children ;  aod  that  upon  the  true 
construction  of  this  will,  the  pkiinti£fe  Edward  and 
John  .  will  be  entitled,  from  the  testator^s  manifest 
Doc  V.  ]Mac-  intent,  to  take  an  estate  in  fee  in  the  premises  at 
keen,  6  East,  their  respective  ages  of  ^1  j  and  that  in  tho  mean 
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tiooe  the  plaintiffDleanor,  tlieir  mother,  is  entitled  to  Doe  t.  Sten- 
hold  the  said  premises,  subject  to  the  trust  of  the  said  JJ^^  ^^Eaat, 
wiU,  for  their  maintenance  and  education." 

i 

18.  The  word  or^  has  been  frequently  construed  The  word  or 
md^  in  a  conjunctive  sense,  where  the  intention  of  the  ^^*^''**^ 
testator  q>peared  to  require  such  a  construction. 

19<  R*  Baker  devised  Unds  to  hi»  son  Richard^  and  Souiie  ▼. 
bis  heirs  for  ever;  and  if  Richard  died  within  the  age  cro/E\iz. 
of 21  years»  or,  without  issue;  that  then  the  land  ^2^* 
should  be  equally  divided  amongst  his  three  other 
son&  Richard  the  devisee  had  issue  Mary,  and  died 
vithin  age.    It  was  resolved,  that  the  word  or^  should 
be  construed  as  and,  in  a  conjunctive  sensCr 

20.  A  person  devised  his  land  to  his  son  and  his  Price  v.  Hunt, 
beiis,  and  in  case  hia  son  should  die  before  he  at-  ^  ^ ' 
tsuned  the  age  of  21,  or  have  issue  of  his  body,  then 
over*  The  90j\  lived  to  28  years,  but  died  without 
imie.  It  was  resolved,  that  the  wiU  should  be  con- 
strued,  as  if  the  words  had  been ;  and  in  case  my  said 
son  shall  happen  to  die  before  he  attains  his  age  of 
21,  nd  have  issue  living* 

ih  The  words  of  a  will  were :— "  I  give  the  said  Barker  v. 
pramses  to  my  grandson,  his  heirs  and  assigns ;  but  2"strarii75. 
ia  case  he  dies  before  he  attains  the  age  of  21  years, 
or  marriage,  and  without  issue,  then  and  in  such  case 
be  devised  the  same  to  the  defendant/'  The  grand- 
son  attained  21,  and  died,  never  having  been  married ; 
und  it  was  insisted  that  the  attaining  21,  was  a  per- 
fimnance  of  the  condition,  and  vested  the  estate  ab« 
Kltttely  in  the  grandson,  under  whom  the  lessor  of 
the  plaintiff  claimed.  Judgment  was  given  accord- 
ingly in  the  county  palatine  of  Durham  j  whereof 
error  was  brought  in  the  Court  of  King's  Bench. 
After  several  arguments,  the  Court  affirmed  the 
judgment,  upon  tiie  autliority  of  Price  v.  Hunt,  where  ante,  f  20, 
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.     the  word  or  was  construed  conjunctively.    And  they 
said  they  would  read  this  without  the  word  or,   as  if 
it  run: — "and  if  he  dies  before  21,  unmarried  and 
without  issue  ;"  which  he  did  not  do,  for  one  of  the 
circumstances  failed.   And  all  put  together  were  but 
in  the  nature  of  one  contingency ;  and  it  was  con- 
siderable, that  this  was  not  a  condition  precedent, 
but  to  destroy  an  estate,  devised  by  the  former  words 
in  fee. 
Walsh  y.  22.  A  person  devised  two  thirds  of  his  estate  to 

3  A^19S     ^^  ®^^       ^*  *^  ^^^^  ^^  ^^^  ^^^  ^^^^  ^^^  assigns 

for  ever.    But  in  case  his  said  son  should  happen  to 

die  before  he  should  attain  the  age  of  21  years,  or 

without  issue,  then  he  gave  and  devised  the  said  two 

thkds  to  his  wife.     By  a  codicil  the  testator  reciting- 

this  clause,  proceeded  thus :— "  Now  my  further 

mind  and  will  is,  that  in  case  my  said  son    shall 

happen   to  die  before  the   age  of  21,   or  without 

issue  as  aforesaid,  and  also  in  case  of  the  decease 

of  my  said  wife,  then  I  give  and  devise  the  said  two 

third  parts  to  all  the  sons  and  daughters  of  T.  D." 

The  son  died  after  the  age  of  21,  but  without  issue ; 
and  the  question  was,  whether  the  devise  over  to  the 
'     mother  should  take  effect^  upon  one  of  the  contingen- 
cies happening  only. 

Lord  Hardwicke  said,  he  thought  it  a  very  plain 
case.  The  testator  had  a  wife  and  a  son  living: 
If  he  had  gone  no  farther  than  the  first  clause,  be* 
had  given  him  an  absolute  fee ;  but  then  followed 
the  executory  part.  Upon  tlie  words  in  the  codicil 
there  could  be  no  -  doubt  at  all ;  it  was  to  go  over 
upon  two  contingencies ;  the  words  as  aforesaid  took 
in  all  the  former  disposition.  Suppose  he  had  said 
no  more  than,  in  case  my  son  died  under  21  as  afcfre-^ 
saidy  would  this  have  disinherited  the  issue/  if  the 
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father  had  died  under  21,  and  gone  over  to  the 
mother  ?  By  no  means ;  for  he  would  have  supplied 
the  words — and  without  issue;  and  should  have 
been  justified  by  the  expression,  as  aforesaid.  He 
held  it  to  be  a  vested  estate  in  fee  in  the  son,  as 
he  arrived  at  his  age  of  21  ;  and  that  though  he  died 
without  issue,  yet  it  did  not  go  over  to  the  mother, 
but  descended  to  his  heir  at  law. 

S3.  A  woman  devised  a  house  to  her  son  Robert,  FhunUaffluni 
his  heirs  and  assims  for  ever ;  and  in  case  he  should  !•  ?""j^^ 

^  3Atk.390. 

happen  to  die  in  his  minority  and  unmarried,  or 
without  issue,  she  gave  it  over. 

Lord  Hardwicke  held,  that  the  estate  was  to  go 
over  only  upon -one  contingency  ;  that  of  Robert's 
dying  during  his  minority,  subject  to  the  qualifica* 
lions  of  his  being  unmarried,   and  without  issue  at  Browntword 
his  death  ;    and  consequently  the  estate  vested  ab-  \^^^^ 
solutely  in  Robert,  upon  his  coming  of  age. 

24.  A^  person  devised  to  his  brother  Benjamin  Fairfield  v. 
Smith  all  his  real  and  freehold  estates ;  but  in  case  ^^"^^ 

,.  Doiii.Froc. 

his  said  brother  Benjamin  should  die  before  he  at-  |805. 
tained  the  age  of  21  years,  or  without  leaving  issue 
living  at  his  death ;  then  he  bequeathed  his  real 
estate  to  his  mother.  Benjamin  Smith  the  devisee 
entered  into  possession  of  the  devised  premises,  and 
attained  his  age  of  21  years,  but  died  without  issue. 
The  courts  of  Common  Fleas  and  King's  Bench 
in  Ireland  determined,  that  as  the  devise  over  was 
intended  only  to  take  place  on  the  happening  of  one 
contingency^  consisting  of  two  branches ;  namely, 
Benjamin's  dying  imder  21,  and  without  leaving 
issue ;  and  as  in  this  view  only  the  latter  part  of  the 
contingency  had  happened,  and  the  former  branch 
becoming  impossible,  the  devise  over  could  not 
operate. 
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On  a  writ  <^  error  to  the  House  of  Lords  it 
contended  on  behalf  of  the  plaintiff  in  error  that  the 
construction  adopted  in  Ireland  was  so  much  agaimt 
the  language  of  die  will,  as  to  be  the  direct  cpntraxy 
to  that  which  the  will  peremptorily  directed.  Accord- 
ing to  the  words, .  the  devise  over  was  to  operate  on 
the  happening  of  either  of  two  events ;  eith  er  in  the 
event  of  Benjamin's  dying  under  91,  or  dying  without 
.   leaving  issue.    But  according  to  the  construction  in 
Ireland,  the  words  of  contingency  were  made  to  be^ 
-***-In  case  my  said  brother  shall  die  before  he  attains 
21,  and  without  issue.    The  testator's  disjunctive  or 
was  struck  out  of  the  will,  and  instead  of  it,  the  con- 
junctive and  was  inserted.  The  testator's  two  contin- 
gendes  were  consolidated  into  one  contingency  i  and 

« 

so  the  testator  was  made  to  speak  the  very  reverse  of 
that,  which  he  had  really  spoken. 

On  behalf  of  the  defendant  in  error,  it  was  said, 
that  the  general  intent  of  the  testator,  as  far  as  it 
could  be  collected  from  the  whole  will,  must  prevail, 
even  against  any  particular  clause ;  which  if  taken 
separately  might  have,  or  seem  to  have,  a  contrary 
Doe  V.  tendency.  Now  in  this  case  the  general  intent  of 
H^^y*  the  testator  appeared  with  sufficient  clearness  to  have 
'  heeUf  to  prefer  bis  brother  Benjamin  and  his  issue, 
before  his  mother ;  and  that  the  mother  w^  not  to 
take,  to  the  exclusicm  of  the  children  of  Benjamin. 
Thia  intent,  then,  ou^t  to  be  carried  into  effect,  and 
it  could  not  be  carried  into  effect,  without  construing 
the  word  or  in  a  conjunctive  sense ;  since  otherwise 
Benjamin  might  have  died  under  age,  leaving  children, 
and  by  reason  of  his  dying  under  age,  the  children 
woidd  have  been  excluded* 

To  give  the  word  or  a  conjunctive  sense  when  the 
.  context  and  intent  of  the  whole  instrument  required 
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.iti  wa^  neither  a  strained  nor  a  novel  construction* 
Ib^ere  waa  perhaps  no  word  in  the  language  of  n)ore 
equivocal  effect  than  the  word  <^.    By  a  slight  varia^ 
tioQ  of  the  i^nra^e,  in  alniost  any  case,  it  might  be 
jooade  to  h^ve  either  a  conjunctive  or  disjunctive 
^eratipn.    A  device  aver  if  A.  shall  die  before  hit 
attaining  his  full  age,  or  day  of  marriage,  did  not 
1ak3  e^ct  by  strict  grammar^    if  A.  either  came  to 
age  or  married  ^  but  chaqge  the  expression  to»<*^If 
4^  shall  die  before  attaining  his  full  age,  or  {be/are 
4Mfrung  kis)  day  of  m^uriage ;  then  in  strict  grammar 
tbp  devise  over  takes  effect,  unless  both  happen.  Yet 
tbe  words  bdtweefi  the  parenthesis,  which  were  us^d 
in  the  latter  mode  of  expression,  must  be  understood 
in  the  former,  in  order  to  make  aense  of  the  passage. 
The  consequence  was  that  courts  had  at  all  times 
paid  little  attention  to  a  word,  the  effect  of  which 
depended  on  distinctions  so  small  and  subtle ;  and 
bftd  construed  the  sentence  in  that  way  which- seemed 
most  conformable  to  sense,  without  much  attention  to 
the  conjunctive  or  disjunctive  meaning  of  the  particle 
wed.   This  had  been  done  ^ven  in  acts  of  parliament. 
In  wills  it  was  grown  into  a  settled  rule  of  construe^ 
tion,  that  where  there  was  a  devise  of  an  inheritance 
t9  any  person,  and  a  devise  over,  depending  on  his 
^«,  or  having  issue,  whether  these  two  events  were  pepur. 
cgsinected  by  a  conjunctive  or  disjunctive  particle;  Kemeys, 
the  estate  of  the  first  taker  is  absolute,  if  either  of  the  Doe  vJTessep. 
events  takes  place }  i^fid  this  for  one  plain  reason,  i2Ba$t,28e. 
^jq[>ressed  or  implied  in  *U  the  cases,  namely,  that 
otherwise  if  the  first  taker  should  die  under  age,  le^EiJt,  6?/ 
leaving  issue,  such  issue  would  be  disinherited. 

The  judgment  was  affirmed. 

S5.  An  estate  will  be  transposed,  if  tibe  int^at  of  ^^^^  ^g^^^ 
the  testator  evidently  requires  it  p^*^^ 
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Green  v.  A  person  devised  lands  to  his  eldest  son  for  life, 

Hayman,       remainder  to  the  first  and  other  sons  of  his  said  eldest 

2Cha.Ca.lO.  .         .,  .    ,  .       .         /.     .1    •    i- 

Fearae  Cont.  son  m  tail ;  remainder  to  two  trustees  tor  tneir  lives. 
Rem.  495.     ^p^j^  ^j,^^^  ^^  support  the  said  remainders.    The 

Court  of  Chancery  held,  tiiat  the  will  should  be  con- 
strued so  as  that  the  estate  devised  to  the  trustees 
should  precede  the  contingent  remainders. 
Contradict-        26.  Lord  Coke  says,  where  there  are  two  different 
l7nst.  1 12  b.  devises  of  the  same  thing,  the  last  shall  take  place. 
^'  ^'  Mr.  Hargrave  observes  on  this  passage,  that  there  is 

Plo  d  451  *  S^^^^  contrariety  of  opinion  on  this  subject;  that 
Owen,  84.  some  hold  with  Lord  Coke,  that  the  second  devise 
revokes  the  first ;  others  think  that  both  devises  are 
void,  on  account  of  the  repugnancy ;  but  the  opinion 
supported  by  the  greatest  number  of  authorities  is, 
that  the  two  devisees  shall  take  in  moieties. 
Sims  V.  S7*  It  appears  to  be  settled!^  that  if  two  parts  of  a 

?Vm^243.  ^^^  ^^  totally  inconsistent,  and  cannot  possibly  be 
6Ve8.l02.     reconciled,  the  proper  rule  is,  that  the  latter  shall 

"^  prevail. 
A  Perpetuity      28.  The  general  principles  which  have  been  stated 
cJeaicd  hT      i^.^tle  82.  c.  23.  respecting  perpetuities,  are  as  fully 
Will.  adopted  in  the  construction  of  wills,  as  in  that  of 

deeds.  It  may  therefore  be  laid  down,  that  lands 
Seaward,  cannot  be  devised  in  such  a  manner,  as  to  render 
V.  Willock,     them  unalienable,  for  a  longer  period  than  a  life  or 

5  East,  198.   ,.        .    •    .  .  ,  ^         ,  /  ,     .  ^, 

lives  m  bemg,  and  twenty-one  years  and  nine  month& 

after. 
Doe  V.  Pear-      29.  It  was  held  in  a  modem  case,  that  a  condition 
173*.      ^  '  against  alienation,  except  to  sisters  or  their  children, 

annexed  to  a  devise  to  two  and  their  heirs,  was  good. 

TW       11  "^ 

Sheffield  ^^'  ^  proviso  in  a  will  by  which  an  estate  was  de- 

2Bro.R.2l5.  >cised  in  strict  settlement,  that  in  case  the  devisee 
Heueage,  should  come  into  possession  of  the  family  estate,  the 
,4  Term  R.     trustees  should  stand  seised  of  the  devised  estate  to 

13. 


TiOe  XXXVIIL   Devise.   Ch.  ix.  §  30—^.  189 

the  use  of  the  next  person  in  remainder,  was  held 
valid  bj  Lord  Kenyon,  (then  M.  R.)  who  said  there 
was  no  doubt  with  respect  to  the  validity  of  the  pro- 
viso :  several  estates  were  held  under  similar  limita-  -».  ^^ 
tions  ;  no  rule  of  law  was  contradicted  by  it.     And.  §  29. 
if  no  recovery  was  suffered,  it  might  take  place  at  ^^  ^^*  ^'  ®" 
any  distance  of  time. — He  might  as  well  be  told  that 
an  estate  tail  was  an  illegal  estate,  because  it  might 
enure  for  ever.  4  * 

81.  Although  an  omission  will  be  supplied  for  the 
purpose  of  effectuating  the  intention  of  the  testator ; 
wheiie  such  intention  is  consistent  with  the  rules  of 
law ;  yet  if  the  intention  be  to  create  a  perpetuity, 
the  omission  will  not  be  supplied ;  but  suqh  a  con- 
struction will  be  adopted,  as  will  carry  the  general 
intention  into  effect. 

32.  Joshua  Browne  devised  lands  to  his  nephew  Cbapihan 

V  Browiifi 

William  Browne,  the  son  of  his  brother  Reginald,  for  3  Burr.  162(L 

and  during  the  term  of  his  natural  life,  and  from  and  c^^^/"*' 

after  the  death  of  the  said  W.  Browne  ^  then  to  the  Cases  and 

first  son  of  the  body  of  the  said  W.  Browne,  and  the  y^J!  2?417. 

heirs  male  of  the  body  of  such  first  son ;  and  for  want 

of  such  issue,  then  to  the  second,  third,  fourth,  and 

every  other  son  and  sons  of  the  said  W.  Browne,  ac- 

coMing  to  their  seniority  ;  and  to  the  heirs  male  of 

the  body  of  such  second,  &c.  and  other  sons  of  the 

said  W.  Browne ;  and  for  want  of  such  issue,  to  the 

second  son  of  his  brother  Reginald,  for  and  during 

the  term  of  his  natural  life,  and  from  and  after  the 

death  of  the  said  second  son  of  his  brother  Reginald, 

then  to  the  first  son  of  the  body  of  such  second  son 

of  his  brother  Reginald,  and  to  the  heirs  male  of  the 

body  of  such  second  son ;  and  for  default  of  such 

issue, .  to  the  third,   fourth,  fifth,  and  every  other 

younger  son  or  sons  of  the  said  second  son  of  his 
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brother  Reginald  Browne,  su^ofdidg  io  their  senfoiity, 
and  to  the  heira  male  of  the  bodies  of  the  daid  fintd^ 
fourth,  fifth,  and  other  send  of  the  said  deeond  Ma 
of  Reginald;  vdth  remainder  to  the  eldeiit  (fttie^ 
son  or  sons  of  Reginald  for  life ;  and  s^r  his  of 
their  deaths,  to  the  heirs  male  of  their  bodies. 

Reginald  Browne  had  no  son  but  William,  at  tficf 
time  of  the  testator^s  death,  but  ailerwards  had  a 
second  son  named  Thomas ;  William  Browne  died 
without  issue  male;  and  the  question  Was,  what 
estate  Thomas  Browne  took  under  the  will. 

"The  Court  of  King's  Bench  was  of  opinion,  that 
Hiomas  Browne  took  an  estate  tail.  A  writ  of  errw 
was  brought  in  the  House  of  Lords ;  and  the  fU» 
lowing  question  was  put  to  the  Judges :— ^*  Whether 
Thomas,  the  second  son  of  Reginald  Browne,  to^ 
any  and  what  estate^  under  the  will  of  Joshua 
Browne/*  Whereupon  the  Lord  Ch.  B.  deli vered  their 
unanimous  opinion^^<<  That  Thomas  fhe  second  son 
of  Reginald  Browne  took  an  estate  tail  under  the  will 
of  Joshua  Browne.'*  Whereupon  the  judgment  of  tb6 
Court  of  King's  Bench  was  affirmed. 

SS.  It  is  perfectly  clear  that  in  Joshua  BrowneV 
will  a  line  was  omitted  by  which  the  estate  wae  liidHed 
to  the  first  son  of  the  second  son  of  Reginald,  and 
the  heirs  male  of  hi^  body,  with  remainder  to  the 
second  son  of  the  second  son  <^  Reginald,  and  to  ih^ 
heirs  male  qftke  body  of  such  second  son.  Bat  if  fh« 
omission  had  been  supplied,  the  devite  would  hare 
been  void,  being  to  an  unborn  penon  for  life,  with 
a  remainder  to  his  first  and  other  sons  in  tail  male ; 
and  therefore  the  Judges  rejected  the  word9  contain^ 
ing  the  limitation  to  the  first  son  of  the  body  of  the 
second  son  of  Reginald,  and  applied  the  words,-«^ 
hms  male  of  the  body  of  sqch  second  son,  to  the 
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iec<md  son  of  Regii^ald,  so  as  to  give  him  an  estate 
tail ;  as  the  only  mode  of  ^ectuating  the  genend 
intent  of  the  testator ;  which  was  to  entail  his  estate 
OD  all  ti^  sons  of  Ins  iH^other  Reginald. 

34-  In  cases  where  a  perpetuity  is  attempted,  Construction 
there  is  a  tttsbesiaX  difference  between  a  d^  and  a  ^^^^' 
wilL  In  the  case  of  a  deed,  all  the  limitations  are 
totalty  voicL  But  in  the  case  of  a  will,  the  courts  do 
not,  if  they  can  avoid  it,  construe  the  devise  to  be 
utteriy  void,  but  expound  the  will  in  such  a  manner 
as  to  carry  the  testator's  intention  into  effect,  as  far 
as  the  rales  respecting  perpetuities  will  allow ;  which 
is  called  a  construction  cy  pres* 

35.  A  person  devised  his  estate  to  the  Drapers  Humbentou 
Gompany  and  their  successors,  m  trust  to  convey  ^^^^^ 
the  same  to  his  godson  M.  H.  fi>r  life,  and  upon  1  P-  Wms. 
the  death  of  the  said  M.  H.  to  his  first  son  for  life ; 
a&d  so  to  the  first  son  of  that  son  for  life,  &c. ;  aqd  if 
too  issue  male  of  the  first  son,  then  to  the  second  son 
of  the  said  M^  H,  for  life,  and  so  to  his  first  son,  &c. 
Oa  a  bill  brought  for  an  execution  of  the  trusts  (>f 
tiiis  wffi^  Lord  Cowper  said,  though  an  attempt  to 
make  a  perpetuity  for  successive  lives  be  vain,  yet  so 
fiur  as  is  consistent  with  the  rules  of  law,  it  ought  to 
be  c(Hnplied  with :  and  therefore  let  all  the  sons  <^ 
these  Humberstons  that    are   already  born,    tiike 
restates  for  their  lives ;  but  where  the  limitation  is  to  ^^^  Ylh  v. 
the  first  son  unborn^  there,  the  limitation  to  such  Jackson, 
ttfribom  son  shall  be  in  tail  male. 

86.  In  a  modern  case,  where  there  was  a  devise^of  SomervUle  y. 
Jand  to  trustees  in  fee,  in  trust  for  A.  an  infant,  for  5  xermR!' 
99  years,  .if  he  should  so  long  live ;  and  after  that  213. 
term  tp  his  first,  second,  tbitd,  and  other  sons,  and 
tKe  issue  male  of  their  bodies^  for  the  like  term  of  99 
yean,  as  they  should  be  iri  seniority  of  birth.    The 


p  * 
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Beard  v.        Judges  of  the  Court  of  K.  B.  certified  that  the  devise 

^Sluses.  by  ^  ^^  ^^^  unbom  SOU  of  A,  was  good  j  but  the  8ub« 

Sudgen.  270.  sequent  limitations  were  void. 

SJ.  So  where  there  is  a  proviso  in  a  willi  of  which 
the  effect  would  be  to  prevent  a  power  of  alienation^ 
for  a  longer  period  than  the  law  allows,  such  proviso 
will  be  deemed  void,  and  the  rest  of  the  will  good. 

Lade  t.  38.  Sir  John  Lade  devised  certain  lands  to  trustees 

?BiOT^l4l6*  *°^  ^^^^  heirs,  to  the  use  of  his  cousin  John  Inskip  for 
1  Black.  R.  life,  remainder  to  trustees  to  preserve  contingent  re* 
Ami).  479.      mainders^  remainder  to  his  first  and  other  sons  in  tail 

male,  remainder  to  the  use  of  the  trustees  and  their 
heirs,  during  the  life  of  Ann  Nutt,  in  trust  to  apply 
'  the  f ents  and.  profits  for  the  benefit  of  such  of  her 
sons,  or  such  other  person,  as  for  the  time  being 
should  be  in  esse^  and  would  be  the  next  tenant  for 
life,  or  in  tail,  by  ^virtue  of  the  limitations  in  his  will, 
in  case  Ann  Nutt  were  dead ;  and  from  and  after  her 
decease,  then  to  the  use  of  her  first  aiid  other  sons 
successively  in  tail :  provided  that  during  the  time 
the  said  John  Inskip  should  be  under  the  age  of  26, 
and  so  often,  and  during  such  time  as  the  person  who 
for  the  tim^  being  would,  by  virtue  of  the  said  will, 
have  been  entitled  in  possession  to  the  devised  jNre- 
mises,  as  tenant  for  life,  or  tenant  in  tail,  should  be 
under  the  age  of  26  years,  the  trustees  and  their  heirs 
i^ould  and  might  enter  on  the  premises,  and  take 
the  rent9  and  profits,  and  apply  them  to  the  follow* 
ing  uses,,  viz.  to  allow  to  such  persons  certain  annual 
sums  till  they  attain  the  age  of  ^6,  and  to  lay  out 
the  residue  in  the  purchase  of  lands,  to  be  settled  as 
:    the  estate  devised. 

John  Inskip  died,  leaving  his  wife  ensient  with  a 
son>  who,  while  an  infant,  exhibited  his  bill  in  Chan- 
cery, praying  to  be  let  into  possession  of  the  e^te^ 
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wheii  he  should  arrive  at  the  age  of  21^  Lord 
Henlej  directed  a  case  to  be  sent  to  the  Court  of 
.  K»  B.  for  their  opinion  on  this  question : — Whether 
Rose  Fuller,  the  heir  of  the  surviving  ti*ustee,  did,  upon 
.the  birth  of  the  plaintiff,  take. any  and  what  estate  in 
the  devised  premises  by  virtue  of  the  s^id  proviso. 

It  was  contended  that  no  estate  vested  in  the 
trustees,  the  proviso  being  void ;  whether  it  meant 
to  yest  a  determinable  fee  in  the  trustees,  or  a  mere 
chattel  interest :  because  in  the  first  case  it  tended  to  ' 

a  perpetuity,  by  taking  away  the  power  of  alienation 
five  years  longer  than  the  policy  of  the  law  admitted ) 
in  the  latter  case,  it  had  the  same  inconvenience,  and 
was  in  derogation  of  the  legal  powers  of  tenant  in 
tail. 

The  Court  of  K.  B.  appears  to  have  been  of  this 
opinion,  for  they  certified  that  Rose  Fuller  did  not 
take  any  estate  in  the  premises  devised,  by  virtue  of 
the  proviso  in  the  will  of  the  said  testator.  * 

39-  It  has  been  always  held  that  no  averment  can  No  Averment 
be  admitted  to  explain  a  will ;  the  construction  of  it  **'T^tJ?ii 

*  '  explammlls. 

must  be  collected  from  the  words,  and  not  by  any  Chejn^y's 
averment :  for  it  would  be  full  of  great  inconvenience  ^^*  '     ^^ 
that  none  should  know,  by  the  written  words  of  a  will,  Plowd.  Jib* 
what  construction  to  make,  or  advice  to  give,  but  it 
should  be  controlled  by  collateral  avermentai,  out  of 
the  will. 

40.  By  the  statute  of  frauds  and  perjuries,  it  is 
enacted,  "  that  no  wiU  in  writing  shall  be  repeal^di 
nor  shall  any  clause,  devise,  or  bequest  therein  be 
altered  or  changed,  by  any  words  or  will  by  word  of 
mouth  only." 


f  II  **  III   fc      I  J.  ■  ii' 


* 

*  The  doctrine  ot  perpetuities  will  be  more  fully  considered  tn 
the  chapters  respecting  Executory  Devises. 

^       Vol.  VI.  O 
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Bertie  v.  41-  Apers  and  Writingi*  irere  odered  in  evideiie^ 

Faulkland,     ^  p^.^^^  ^Ij^^  ^^^  ^jj  to  be  the  ittteDtiott   «f  a 

1  Salk.  231.  *^  .  ^  *,»  »i« 

testat^y.    But  it  wAs  decreed  tbat  they  shoula    not 
influence  the  constmctian  of  A  will  in  writing  ;   for 
that  wduld  be  to  make  them  part  of  the  will  itdeUi 
And  it  is  expressly  required  by  the  statute  of  firauda, 
that  every  part  of  a  Will  ihall  be  in  writing. 
Bjt)iighton  V.     42.  The  deposition  of  ^  person  who  prepared  a  wffl 
Brrington,     ^^  oflfered  to  be  read,  to  prove  the  deelarationi  of 

lit.  /•  c*  «>•  *  ^ 

1 12.  the  testator,  at  the  time  he  gttve  the  mstructiottt  for 

his  w3i,  respecting  hiil  hktefiticM  of  giving  his  wife 

the  several  devises  and  bequests  mentioned  in  the 

8Ves.22«     ^»  over  attd  above  her  joimure :  but  Lord  BathuiM 

Would  not  suffer  such  dVid^Oee  to  be  read. 
TJniesfl  there      4<3.  In  the  case  of  an  amingmtas  latenSj  an  averment 
Ambigoitv.     supported  by  parol  evidence  is  admissible,  to  explain 
Tit  32.  c.  \P.  such  ambiguity.    And  therefore  if  a  testator,  having 

5  Rep:  68  h.  *^^  ^**^^  ^  *^  name  of  John,  devises  generally  to 
2  4tk.  372.    his  son  John,  there,  parol  evidence  will  be  admitted, 

to  ()rOVe  which  John  th^  testator  meant 
Hftrris  v.  44.  A  person  beinir  seised  in  fee,  as  heir  of  his 

j^w.   in-      iriotiier*s  mother,  devised  the  lands  to  trustees  in  fee, 
2  P.  Wms*     iti  trust  to  pay  annuities  j  and  the  residue  to  go  to 

tile  testator^s  right  heirs,  of  his  mother's  Aide,  jRir 

ever.    The  testator  had  two  heirs  of  his  mother's  side^ 

dne  who  was  heir  of  the  mother's  father,  and  the 

MiDshul  7.     <>ther,  heir  of  the  mother's  mother.    Parol  evidence 

MiAsbul,       Was  admitted  to  prove  that  the  testator,  when  he  made 

1  Aik  41 1  * 

his  will,  declared  that  the  heir  of  his  mother's  mothef 

idioidd  have  his  estate,  because  it  bame  from  thenee. 

45.  Where  parol  evidence  is.  admitted  to  exj^ain  a 

will,  it  may  be  encountered  by  parol  evidence. 

JonesT.  4&  On  a  motion  for  a  new  trial,  in  ejectoijent, 

?bEK    w'^^®*^  ^^  ^s*^'^  ^^*h«  plaintiff' was  heir  at  law>  and 
60,  the  d^ndant's  titie  arose  upon  a  wiU^  wfafdii  deviffs^ 


Ike  fiwii9ea  to  Jehu  Clver  of  Calcot,  under  whom 
the  dei^odant  claimed*  The  plaintiff  gave  evidence, 
tiiat  at  the  time  of  making  the  will^  thei^  were  two 
Johi)  CSiierSy  father  and  son,  and  that  therefore  the 
dfffise  wa»  to  the  fathel*!  who  died  before  the  testit- 
lia,  and  90  the  devise  was  lapsed  «Bd  void.  Upon 
which  th^  defendant  offered  to  piove  by  parol  evi- 
dence tfutf  the  testatrix  intended  to  leave  it  to  John 
Qoer  the  son«  But  the  Judge  would  not  suffer  it^ 
and  a  vefdict  was  found  for  tii^e  j^intiff.  Per  t<amii 
curiam,  the  Court  was  mistaken }  the  direction,  arose 
fiom  parol  evideneei  and  oi^t,  to  be  encountered  hgr 
the  same. 

47.  Pard  evidence  haa  also  been  admitted  to  dew 
1^  a  mistake  in  the  descripti<m  qf  a.  devisee.  ^  And 

Sir  J.  Strange,  M.  R.  has  said»  that  in  no  distance  2  Ves.  217. 

parol  evidence  should  be  adnntted  in  contradiction  to 

the  w<Hrds  of  a  will ;  but  if  the  words  were  doubtful 

sod  ambiguous^  and  u?»less  some  reasonable  %ht 

ivere  let  in  to  determipe  th^t,  the  will  would  fall  to 

the  ground  i  any  thing  to  explam,  not  to  contradict 

the  will,  was  always,  admitted. 

48,  Creoige  Evans  devised  to  his  grandMlaughter  ihonas  f« 
MsiyTboow  of  Uechlloyd,  in  Meithyr  parish,  ^J^^^^^ 
menion  of  a  house«    At  the  time  of  his  death  the  671. 
devisor  had  a  grand-daughter  of  the  name  of  Elenor 

Evans,  who  lived  at  liechlloyd  in  Merthy  r  parish ;  and 
a  great  drandpdau^ter»  Mary  Thomas,  an  infant  of  two 
years,  being  the  only  person  of  thatname  in  the  family ; 
kit  it  appeared  that  she  lived  at  Green  Castle  in  the 
poish  of  liangam,  four  miles  from  Merthyr  parish ; ' 
m  which  latter  parish  she  had  never  been  in  her  life. 
At  the  trial  the  plaintiff's  c^imsel  proposed  givii^ 
parol  evidence  to  show  a  mBteke  in  the  name  of  the 
devisee  J  that  whea  the  will  was.  iei»d  ov^r  to  the     ,      * 

o« 
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dcVisot  by  Phillips,  the  pfersoft  who  d^ew  it,  and  "who 
was  dead,  the  devisor  ^iaid  there  wsts  a  mlistake  in  the 
name  of  tlie  woman  to  whom  the  house  wis  given  ; 
that  Philips  then  said  he  would'  rectify  it  j  but    the 
devisor  answered,  there  >^as  no  occasion,  dsth^  place 
of  abode  and  the  parish  Would  be  sufficient.    To  *  tiris 
evidence  the  defendant's  counsel  objected,  contending 
that  there  was  not  that  ambiguitas  latens  which  author 
rized  the  receiving  of  parbl  evidence.    That  if  the 
doubt  iiad  arisen  from  there  being  tWo  person's  of  the 
name"^  of  Mary  Thomas,  parol  evidentfe  m^ht  be 
admitted,  to  explain  which  of  them  was  meant  ;  but 
here  jthe  inaccuracy  of,  the  description  was  not  such 
as  fo  raise  a  sufficient  degree  of  doubt  to  let  in  the 

* 

parol  evidence,  for  grand-daughter  would  properly 
enough  signify  great  grand-daughter;  and  the 
mistake  of  the  residence  was  only  in  a  matter  of  de- 
scription, which  was  perpetually  varying,  and  could 
not!  raise  any  doubt,  Where  a  name,  not  applicable  to 
any  otlier  than  the  defetidant,  was  used ;  which  was 
a  circumstance  of  the  greatest  weight  in  these  cases. 
Mr.  Justice  Lawrence  received  the  evidence,  sub- 
ject  to  the  opinion  of  the  Court  on  its  admissibility, 
in  case  the  jury  should  be  of  6pinion  that  the  name 
Mary  Thomas  had,  by  mistake,  been  inBerted,  inst^d 
■    of  Elenor  Evans. 

The  defendant's  counsel  then  offered  evidence  of 
declarations  made  by  the  devisor  at  other  times,  pre- 
•  vious'  to  the  making  of  his  will,  expressive  of  his 
Regard  for  his  great-grand-daughter  the  defendant, 
and  of  his  intention  of  giving  her  the  house  in  ques- 
tion. This  wa^'  rejected  by  the  Judge,  who  was  of 
opinion  that  nothing  dehors  the  will  could  be  received 
to  show  the  intention  of  the  devisor ;  which  could  only 
be  collected  from  the  words  of  the  will  itsdf^  after  the 
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removal  of  any  latent  ambiguity  there  m^ht  be  in 
the  description  of  persons,  or  other  terms  used  in  the 
wilL 

The  jury  found  for  the  heir  at  law^  on  the  ground 
that  the  will  was  void  for  uncertainty.      Upon  a 
motion  for  a  new  trial.  Lord  Kenyon  said,  that  as 
there  were  two  parts  of  the  description,  not  answering 
to  Maiy  Thomas,  who  was  named  in  the  will,  the 
court  was  left  to  conjecture  who  was  meant  by  the 
devisor :  but  the  law  would  not  allow  an  heir  at  law 
to  be  disinherited  by  conjecture.   With  regard  to  the 
other  question,  respecting  rejection  of  evidence,  the.     ' 
learned  Judge  did  right  in  rejecting  it ;  the  supposiied 
declarations  having  been  made  by  the  testator  long 
before  the  will  was  made;    though  bad  they  been ^^^^^ ^* 
inade  at  the  time  of  making  the  will,  be  should  have  U  East,  44  u 
thought  them  admissible  in  evidence*. 


O  3 
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TITLE  XXXVIIL 


DEVISE. 


Cotlstructioft'-^tVhat  words  create  a  Devise,  and 
describe  the  Devisees^  and  the  Things  devised. 


2.  WiM  ipofdSi  ereate  a  DetfiH. 

7.  WnifdB'of  AifAce  wDmte4o 
wA  create  a  Dedte, 

14.  But  9ametime$  ram  a  Trusty 

1 9.  tyevUes  hf  Impticalt^. 

deicribe  the  Dem9ee&^ 

31.  The  word  Heir. 

43.  The  word  Iwte. 

46,  The  words  Sons,  ChUdren, 
RelatiaHSf  Ssc. 

54.  What  words  necessary  to  de- 
scribe the  Things  devised. 

55*  LandSf  Tenements,  and  Here^ 
ditaments. 

59.  Messuage  and  House. 

63.  The  word  Estate. 


€7. 
69. 
74. 
73. 

84. 

8& 

9K 

105. 

119. 

128. 
129. 


AH  my  kekis. 
'JM  t  mil  toifiw* 

Th6wei>pdliegeuiif* 

Residue  of  Estate,  Property, 
&r  Ejfeets. 

Sffed  (tfadtimmd  HFMbt. 

Wofds  sometiMet  SfipUed 
against  their  tedmical 
tneanif^. 

General  words  con/ined  to 
Freeholds. 

What  words  necessary  to 
pass  Retersions. 

And  Mortgages^  or  Landl^ 
held  in  trust  for  others. 

And  Eqmties  of  Redemptiiom. 

And  Copyholds. 


SECfrioN  1. 

HAVING  stated  the  general  rules  by  which 
devises  are  consti*ued,  it  will  now  be  necessary 
to  enquire,  l^.  What  words  are  necessary  to  create  a 
devise.  '^^  What  words  are  necessary  to  describe  the 
devisees.  3\  What  words  are  necessary  to  describe 
the  property  intended  to  be  devised.  And,  4**.  What 
words  are  necessary  to  denote  the  quantity  and 
nature  of  the  estate  intended  to  be  devised. 


• 

2p  With  respect  to  the  words  neoes^aiy  to  create  a  ^^^^^  ^^^ 


the  prc^rand  technical  words  are,  give  and  ^'^^  ^ 
devise  ;  but  any  other  words  which  sufficiently  show  2  Vera.  467. 
the  intention  of  jthe  testator,  to  give  ailp  or  any  part 
if  his  estate,  will  be  suficient  for  that  purpose* 

3.  A  person  having  conveyed  his  estate  to  feofiees,  Bro.  Ab. 
to  his  own  use,  before  the  statute  of  uses,  made  his  ^®^^"®»  V^'^^* 
w31  after  that  statute^  and  also  after  the  statute  of 
iriHs,  by  which  he  willed  that  his  feoflfees  should  laake 
an  estate  to  W.  N.  and  the  heirs  of  his  body.  This 
was  adjudged  to  be  a  good  devise  of  an  estate  tail  to 
W.  N.  the  intention  being  clear. 

i.  A.  ffm/^  of  lands  in  fee,  and  Iiaving  issue  two  Hod^-taaon 
sons,  B.  and  C.,  devised  several  estates  to  B.  his  eldest  r\®i*!i  ^^^ 
son ;  ftud  directed  jthat  B.  should  renounce  all  his  127. 
light  in  JBaflpiCTP»  of  which  the  devisor  was  then 
leised,  to  C*     This  was  adjudged  to  amount  to  a 
devise  toC«  in  fee. 

j5.  a  person,  jafter  giving  by  his  will  an  annuity  of  Traat  v. 
flOOt  a  year  to  his  wife,  and  6,000/.  to  each  of  his  [g^  ^^^ 
yeufligef  chiidrea^  his  just  debts  being  first  paid} 
pointed  three  |perso9s  *<  as  trast;ees  of  inheritance 
fiM'jgieeKeetttion.hereof.''  The  question  was,  whether 
the  tmsteas  teak  any  estate  in  the  testator's  real 
pioperty,  so  as  to  render  the  s^^me  chargeable  with 
the  annuity  and  Ic^ai^es.  The  Judges  of  the  Court 
of  Comxxkcm  Pleas  certified  tjiat  the  trustees  took  no 
itttei^est  in  the  real  estates.  Lord  Eidon  being  4is- 
aMtiafied  with  this  certificate,  dii^cted  a  case  to  the 
Q4mt  of  King's  Bendi^  who  certified  that  the  trus- 
tees did  take  an  estate.  Ix>rd  Eldon  confiined  the 
«piiiiott  <^  ^  Court  of  King's  Bench,  wd  <4>served, 
it  was  a  material  iaet,  that  the  testator  must  Jiave 
ftnawAs  when  he  made  Jbis  will,  that  his  pei^ooal 
Mate  was  wsufiicient  to  answer  its  purposes* 

This  decree  was  afiirmed  by  the  House  of  Lords. 

O  4^ 


Wright  V. 
Wyvell, 
2  Vent.  56. 
llight  V, 
Hammonij, 
1  Com.  11. 
232. 
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6.  A  mere  recital  in  a  will  does  not  operate  as  a 
deyise  ;  and  therefore  in  a  case  where  a  person  beings 
tenant  for  life,  remainder  to  his  wife  for  life,  re- 
mainder to  his  own  right  heirs;  made  his  will,   in 
which  he  said,    "  My  lands  by  Woolwich  my  wife  is 
to  enjoy  for  her  life;   after  her  death  of  right   it 
goeth  to  my  daughter  Elizabeth  for  ever,  provided 
she  hath  heirs."     It  was  determined  that  nothing  was 
devised  to   Tllizabeth ;    for  the  will  did  not  give 
her  any  estate,  but  only  recited  that  it  was  to  go 
to  hen 
Words  of  Ad-      7-  Words  of  advice,  recommendation,  or  desire  do 
^ce  or  Desire  ^ot  create  a  devise ;  nor  will  they  even  operate  so  as 

doubt  create  .  .  -  i  i 

a  Devise.        to  raise  a  trust  m  equity,   unless  the  property  is 

certain,  and  the  persons  to  whom  it  is  given  clearly 
described  ;  and  even  in  that  case,  such  words  are  not 
in  general  deemed  imperative  or  legatary,  where  they 
are  inconsistent  with  the  antecedent  right  or  interest 
*  devised  to  that  person  to  whom  they  are  addressed  ; 
for  in  such  cases  the  subject  matter  of  the  recom- 
mendation having  been  once  absolutely  devised  away, 
it  cannot  be  presumed  that  the, testator  intended  to 
use  his  subsequent  words  of  recommendation  in  a 
legatary  sense,  which  would  be  to  construe  his  will 
as  inconsistent  with  itself,  in  one  and  the  same 
sentence. 

8.  A  person  gave'  ^11  his  estate .  to  his  wife ;  and  \ 
then  said,  *^  I  desire  and  request  my  said  wife  to  give  I 
all  her  estate,  which  she  shall  have  at  the  time  of  her 
death,  to  her  and  my  nearest  relations,  equally  among 
them.'* 

Lord  Harcourt  said,  the  words  of  the  will  being  ' 
so  general,  both  with  respect  to  the  money,  and  the  ' 
persons  to  take  it,  did  not  amount  to  a  devise ;  but 
was  only  a  recommendation  to  the  wife,  to  make  such 


Palmer  v. 
Schribb, 
8  Viti.Ab. 
289. 
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a  disposition.  But  if  he  had  desired  that  she  should 
have  given  to  a  particular  person ;  it  would  have  been 
a  good  devise,  and  a  trust. 

9.  Lady  Bland  devised  her  manor  of  Withington,  Bland  v. 
subject  to  her  debts  and  charges,  to  her  son  Sir  John  nil.  J  745.J 
]^nd,  his  heirs,  executors,  administrators,  and  assigns  ^^S.  Mep. 
for  ever ;  and  did  thereby  earnestly  request  her  said 
son,  that  in  case  of  failure  of  issue  of  his  body,  he 
would  some  time  in  his  lifetime,  either  by  will,  or  any 
other  writing,  convey  and  settle  the  said  real  estate 
so  devised  by  her  to  him,  or  so  much  thereof  as  he 
should  stand  seised  of  at  the  time  of  his  death,  so 
and  in  such  manner  as  that  after  failure  of  issue  of 
his  body,  the  same  might  come  to  be  enjoyed  by  her 
daughter,  and  the  heirs  of  her  body ;  with  several 
remainders  over. 

Sir  J.  Bland  di^K)sed  x>f  the  manor  of  Withington 
hy  his  will. 

Lord  Hardwicke  said,  that  in  law.  Sir  John  Bland 
clearly  had  a  power  of  disposing ;  the  devise  being 
to  him  and  .his  heirs,  not  subject  to  any  trust :  but 
whether .  he  had  such  an  estate .  in  equity  was  the 
doubt ;  which  depended  upon  the  request  in  Lady 
Bland's  will,  whether  imperative  or  not ;  for  if  it  was 
the  former.  Sir  J.  Bland  must  then  be  considered  as 
a  trustee  for  the  uses  in  the  will.  In  order  to  make 
such  construction,  the  party  must  declare  his  will, 
and  not  leave  it  purely  to  the  option  of  the  devisee, 
whether  he  will  or  will  not  give  the  estate.  There 
had  been  many  cases  in  the  Court  of  Chancery  where 
dauses  directory  had  been  taken  for  a  disposition ; 
as  in  those  of  Mason  v.  Limbery,  and  Massey  v.  infra,  §  15, 
German,  where  there  were  t^e  words  trust  and  con- 
fidence. But  as  it  was  so  in  some  instances,  it  might 
be  otherwise  in  others  ^  and  the  request  to  be  com- 
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plied  with  barely  at  the  devisee's  discretioii.    In  the 
present  case  he  tfaooght  Lady  Bland  did  not  meao 
her  request  to  her  son  as  im^enKtive,  bat  discietion-' 
ary ;  for  he  was  not  desired  to  settle  any  part  of  die 
lands,  but  might  sdl  the  whole  if  he  {deased ;  and 
this  was  a  bare  request,  not  obligatory,  but  subject  to 
his  judgment^  as  to  sudi  parts  as  he  shooid  die  sdsed 
of.    He  might  have  sold  ihiem  fer  a  valuable  cootie 
deration,  might  have  advanced  a  son  or  daughter  in 
marriage  with  tiiero,  or  put  them  to  any  odier.use  he 
should  think  fit     It  was  s«d  that  liie  debts  and 
charges  to  which  the  lands  were  liafole,  answered  the 
doubt  arising  firom  the  words  9o  fmicJu      But  the 
payment  of  debts  and  legacies,  had  no  sort  of  con<- 
nexion  with,  and  bore  no  rdation  to,  the  time  of  his 
death ;  which  was  the  only  point  of  time  tonrhichliM 
request  related.  And  this  brought  it  rery  near  to  the 
Fitzg.  314.     case  of  the  Attorney  General  v.  Hall,  before  Lord 

King  j  Where  it  was  held  that  the  absoltite  praperty 
vested  in  the  son,,  and  ibat-  he  might  dispose  of  it» 
Here  it  was  not  a  bare  power,  hot  the  fee  itsdf  that 
was  given  ;  and  his  pjnrer  of  disposing  was  not  coUa- 
teral,'but  flowed  from  the  natore  of  the  estate  givim 
him.  He  was  therelfbre  <X  this  opinion  upon  tlie 
penning  of  the  w3,  bywhidi  he  did  not  nmn  1m 
contradict  former  cases,  wlierein  tbere  was  a  desire  to 
setfle  a  particular  thing';  here  being  no  sndb  desire^ 
either  as  to  any  particular  part,  or  the  wheSe,  but  «U 
absolutely  Idt  in  Sir  X  Bhmd's  power,  to  dispose  of 
or  not,  as  he  lAiotdd  tfasnk  fit. 
Cuoli&v.  ^^-  *^^  ^  CunSifie  devised  oertsin  oogarJionaes 
Canliffe,  and  stoc'k  in  trade  to  liis  son  ISr  EL  Cinli&  the 
Cha.  201.11.°  plaintiff ^s'brother  j  never&dess,  m  caseSh*  E.  Cudiflfe 

should  die  witibout  a  son,  h^  vecomimended  it  to  him 
'  to  give  and  deim  Ae  wd  pfeniseB  to  Ae  plaintiff 
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It  vts  beld  l^y  the.  Lokdft  Commisskiviers  Aston  v. 
Smythe,  that  the  word  Teoommend  was  not  sufficient 
to  mse  a  trust  in  ikvonr  of  the  pkintiff. 
:  11.  A  teiElatitt  gave  her  fortune  to  A.;  and  if  he  LeMutrer. 
shoaiid  die  widMmt  isMte,  ^e  i^ecommended  it  to  him  ^^^Jf^^'.in 
to  dd  josttoe  to  B.  Mtd  lier  chtldren^  if  she  ^ould  Cha.  201.  n. 
think  them  worthy  of  it»      But  if  imy  unforeseen 
accMfevt  shoold  vsak^  the  wiioie>  or  any  part,  accept- 
aiite  i^r  servBoahle  to  him,  he  m%ht  tiispose  of  it,  if 
he  riiooU  think  iftL    It  WM  held  to  be  no  trust. 

12.  R.  liEulnKl  being  seised  in  fee  of  the  manor  of  HarUnd  t. 
Sfaittcii^  devised  it  1x)liJ8  eldest  son  Hiitip'^  iBro.Rep. 

Ataiabadfer  to  his  in*  and  odMr  sons  in  tafl  mafe.  ^^^* 
Philip  entered  upon  this  estate ;  and  being  possessed 
ef  ienehold  esbdns  in  Sutton,  «ofine  fisr  Iiv«s,  and 
ottiBEs  far  yeai^  by  his  wifl  gave  his  leasehold  estate 
for  lives  to  the  tmstees  'of  his  Other's  will,  to  the 
aanie  uaes'  te  which  tiore  lands  de^sed  by  the  &tber^ 
wiU  wofe  limilbed,  90  fi^nadby  itfw he  could.  And  then 
ffaikmkL  1)has'cfause^-<--'^  (Aili^ 
m  th^  fwndi  nr  ttowiishqp  of  Svtton,  I  give  to  my 
brother  X  Harland  for  ever,  hoping  he  mil  ^onKiRHe 
tiMnlinth^^fiaedty.'' 

Lord  Tbnchiw  Md,  Alnt  the  iwiM  n  «his  instanoe 
did  nut  impertoi'deme^ttiiie  wonbdid9iM<ieady 
fJeiaeduHrntr  in  object. 

jk8.  SDheivMds^  ^not  4mbl6ttg  flmt  that^be  (the  Wynne t. 
deviisfBe)  wili  ^diapose  t)f  whit  4adi  be  left  at  ter  ^"j^'^j^ 
dsMb  to^wTitwDi^mnd^diadreii/'  «|ve  deomnl  not 
iio  steoimt  to  a^viae^ 

iA.  N0t«4h8talulilg4he<lttllh0l^  Butaome- 

datanuoaAiolu^  ^eve  4ve  stnae  oases  >in  wfaioh  voids  ^^^^^"^ 
of  itkflitle'W  leq^uttyt'haivebeeBhiridtto  beimpentiive 
hiiA  tegataf^i^  aod  odnsofoeiilly  to  <;]»aite  a  fipudt ; 
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where  the.  property  was  certain,  and  the  objects  of 
the  testator's  bounty  clearly  pointed  out* 

15.  A  person  devised  a  copyhold  to  his  wife  in  fee  f  . 
adding  these  words,  «  not  doubting  but  that  my  wife 
will  dispose  of  the  same  to  and  amongst  my  children^ 
as  she  shall  please."    This  was  held  a  trust  for  the 
children,  as  she  should  appoint. 

16.  N.  Harding  devised  to  Elizabeth  his  wife  all 
his  estate,  leases,  and  interest  in  his  house,  &c.   *'But 
did  desire  her,  at  or  before  her  death,  to  give  such 
leases,  houses,  &c.  unto  and  amongst  such  of  his 
own  relations  as  she  should,  think  most  deserving  and 
approve  of.^'   And  made  her  his  executrix.   The  wife 
survived  j  but  died  jntestate.   It  was  decreed,  that  as 
the  word  relations  was  a  legal .  description ;  this  was 
a  devise  tp  such  relations,  and  operated  as  a  trust  in 
the  wife,  by  way  of  power  of  naming  and  appointing; 
ai)d  her  nonperformance  of  the  power  did  not  iltake 
the  devise  void,  but  the  power  devolved  on  the  court* 
It  was  therefore  decreed,  that  the  property  devised 
(  being  personal)  should  be  divided  according  to  the 
statute  of.  distributions. , 

17.  E.  Wordey  devised  his  collieries  and  coal 
mines  to  trustees,  their  heirs,  executors,  adminis- 
trators and  assigns,  upon,  trust  to  convey  and  dispose 
of  the  same  in  such  manner  as  his  daughter,  whether 
sole  or  covert,  should  direct  or  appoint  by  any  writ- 
ing or  writings  under  her  hand  and  seal.  And  in  a 
subsequent  part  of  the  will  the  testator  declared,  that 
although  his  meaning  was  to  give  his  said  daughter 
the  absolute  disposal  of  die  said  collieries,  to  prevent 
the  expence  and  trouble  that  must  attend  the  manage- 
ments of  affidrs  of  such  a  nature,  under  the  direction 
of  the  Court  of  Chancery,   he  requested  his  said 
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daughter  to  direct  the  money  arising  therefrom  to  be 
^fied  in  such  manner  as  he  had  directed  the  same 
in  de&ult  of  her  direction  and  appointment. 

A  question  having  arisen  on  the  construction  of 
this  will,  whether  Lady  Bute  had  an  absolute  power 
of  disposing  of  the  collieries.  Lord  Henley  declared 
that  the  testator  did  not  intend  to  empower  Lady 
Bute  to  direct  the  trustees  to  dispose  of  the  premises 
for  her  absolute  benefit,  or  without  consideration  ; 
but  that  he  intended  only  to  give  her  a  power  to  have 
&e  same  sold,  and  that  the  money  arising  therefrom 
should  be  applied  to  the  purchase  of  lands,  in  the 
same  manner  as  the  clear  profits  of  the  premises,  in 
case  she  had  made  no .  appointment.  And  decreed 
accordingly,  which  was  affirmed  by  the  House  of 
Lords. 

18.  Doctor  Garnet,  bishop  of  Clogher,  devised  the  l*»««onT. 
residue  of  his  personal  estate  to  P.  Fier^on,  his  execu-  2  Bro.  r.  38. 
tors,  administrators,  and  aissigns,  adding  these  words,  ^*'^^' 

— "  And  it  is  my  dying  request  to  the  said  P.  Pierson, 
that  if  he  shall  die  without  leaving  issue  living  at  his 
death,  that  the  said  P.  Pierson  do  dispose  of  what 
fortune  he  shall  receive  under  this  my  will,  to  and 
among  the  descendants  of  my  late  aunt  Ann  Cop^ 
pinger,  his  grandmother,  in  such  manner  as  he  shall 
think  proper/* 

It  was  decreed  by  Sir  L«  Kenyon  (M.  R.),  and  Wright  v. 
affirmed  by  Lord  Thurlow,  that  these  words  were  f;^^^  255 
imperative;  and  created  a  trust  in  favour  of  the  iVes.&Bea. 
descendants  of  Ann  Coppinger.  p  y^  323 

19.  The  Courts  have  in  some  instances  allowed  of  Devises  bv 
a  devise  by  implication,  where  it  has  been  very  ap-  Implication, 
parent,  in  order  to  support  and  effectuate  the  inten- 
tion of  the  testator ;  but  in  cases  of  this  kind,  the  im- 
plication must  be  a  plain,  and  not  merely  a  possible  or 
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Moon  V.  — ,    probable  inie;  for  the  tide  oT  tht  heir  at  \kw  hch^ 
141.^  P^*^  *'°'^  obvious;  no  words  in  a  vriU:  ought  ta  be 

construed  in  such  amwDer  aa  to  defeat  it,  if  the^ 
can  h«re  any  other  aignificatian.  And  Ix>id 
Eldon  has  8aid<«<-'<  Witii  regard  to  that  expreasicn 
^necessary  tnplicatbn/  I  will  repeat  what  I 
have  before  irtated  from  a  note  of  Lord  Hard- 
wickers  judgement  in  Coryton  t.  HilHer;  that  in 
construing  a  wili,  conjecture  nmst  not  be  taken  fiur 
implication;  but  necessary  implication  mean%  not 
natural  necessity,  but  so  strong  a  probdaiUty  of 
intention,  that  an  iiitention  contraiy  to  that  ^sliich 
is  imputed  to  the  testator  cannot  be  supposed.'* 

S0«  Tlie  first  case  in  which  a  devise  by  implicatian 
was  allowed,  arose  in  IS  Hen.  VH. '  Amandevned 
his  goods  to  his  wife,  and  that  after  her  decease  lus 
.  son  and  heir  should  have  a  certain  house.  It  was 
determined  that  this  was  a  good  devise. of  the  bouse 
to  the  wife  for  life,  by  implication ;  for  by  the  ex- 
press words  of  the  will  the  heir  was  not  to  take  it  tiH 
Dyer  v.Djrer,  ^ftey  the  death  of  the  wife  }  Aerefore  if  she  did  not 

1  MereYBie 

.414.  take  it,  no  one  else  could. 

Highamv.  Ql.  It  was  also  formerly  held,  tliat  a  devise  to  a 

CTo!mM.n.  stranger,  after  the  death  of  the  devisor^s  wifb,  would 
give  the  wife  an  estate  for  life  by  implication.  But 
this  determination  has  been  repeatedly  contradicted ; 
because  in  thifi^  case  two  implications  arise,  the  one, 
that  the  testator  meant  his  lands  should  go  to  his 
wife ;  the  other,  that  they  should  descend  to  his  heir : 
and  therefore  the  implication  in  favour  of  the  wife 
being  only  a  possible,  and  not  a  necessary  one,  the 

Smartle  r.     title  of  the  heir  must  prevail. 

2^L€^"207        **•  ^  person  devised  to  A.  and  his  heirs,  after 

T.  Jones,  98.the  death  of  the  devisor  and  his  wife. 
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It  irad  datenaixied  thst  the  wife  took  nothing,  but 
dttt  the  lands  ahould  descend  tP  the  heif»  during  her 
life. 

28.  A  cc^yholder  devised  underwoods  to  L  S.  for  FawlkeacrT. 
twenty  years  after  tiie  death  of  his  wife,  to  raiae  Fy'^^'*^* 
portions  for  his  yoid^per  chOdien.    The  question  was, 
whether  the  wife  todc  an  estate  for  life  by  implica- 
tion. 

Lord  Nottingham  said,  where  such  a  devise  was 
made  to  the  heir,  there  indeed  an  estate  should  arise 
to  the  wife  by  implication  |  but  where  it  was  devised 
toa  stranger,  as  in  this  case^  there,  in  the  mean  tim^ 
it  ahoold  descend  to  the  heir. 

94b  A  person  having  issue  a  son,  who  was  his  heir  Gardner  r. 
MppatMtf  and  two  dimgfaters,  devised  in  these  words:  va^.'^259. 
<*  If  it  happens  my  son  B.  and  my  two  daughters  to 
die  without  issue,  then  all  my  lands  shall  be  and 
remain  to  my  nephew  D.  and  his  heirs.''  It  was 
h^d,  V.  That  no  express  estate  was  by  this  will 
given  to  hi»  children^  Z".  That  they  did  not  take 
any  estate  by  implication ;  because  then  it  must 
either  be  a  joint  estate  for  life»  with  several  inherit 
lances  in  tail,  or  several  estates  tail  in  succession* 
The  last  it  could  not  be,  because  it  would  be  un«- 
certain  who  should  take  first,  who  next,  &c. ;  and  the 
fintit  could  not  be,  because  the  heir  at  law  shall  not 
be  (fisinherited  without  a  plain  implication,  which 
in  this  case  there  Mras  not ;  for  it  was  only  a  designi^ 
tioa  and  appointment  of  the  time  when  the  jbmd 
ahould  (MUe  to  the  nephew ;  and  therefore  the  lands 
descended  to  the  heir  at  law^ 

85.  With  req^ect  to  the  words  that  are  necessary  ^^^t  words 
m  a  w31  to  descri)e  the  devisees,  any  words  that  are  d^^be^the 
sufficient  to  denote  the  persons  meant  by  the  testator,  devisees. 
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and  to  distinguish  them  .from  all.  others^  will  be  dufl 

ficient.    Nihil  Jacit  error,  nommSf  ami  de  corpore 

constat. 

.  Gyenav.  26.  A  devise  was  to  Margaret  the  daughter  of 

Ereein!293.    ^'  ^*    The 'daughter^s  name  was  Margery.   It  was 

held  she  should  take ;  qtUa  constat  de  personcu 
Pitcairne,       '    27.  A  person  devised  an  estate  to  William  Pitcairne, 
Finch  403.     eldest  SOU  of  Charles  Ktcaimd  of  Twickenham  ;  .who 

had  an  eldest  -  son,  but  his  name  was  Andrew.    It 
was  decreed  that  Andrew  ^ould  take. 
Bate  V.  Am-     .  gg.  A  person  devised  all  his  lands  in  Kent  and 
T.  RayiD.  82.  Sussex   to  one  pf .  his  .  cousin  Nicholas   Amherst's 

daughters,  that  should  marry  with  a  Norton,  within 
fifteen  years.     N.  Amherst   had   three  daughters, 
one   of '  whom  married  ^  with .  a  Norton  within  the 
fifteen   years.      This .  was  adjudged  a  good  devise 
to  her,  notwithstanding  the  uncertainty;    and  that 
the  law  woilld'  supply  the  wordsy  who  ^}\b\1  Jirst 
marry. 
River's  case,        29.  A  person  devised  an  equal  share  of  his  estate 
*     to  his  two  sons,  James  and  Charles  Rivers.     Lord 
Hardwicke  said,  the  question  was,  whether  as  it  ap- 
peared that  James  and  Charles  were  two  illegitimate 
children,  this  was  such  a  description  of  their  persons, 
as  would  entitle  them  to  take  under  the  will. ,  In  the 
case  of  a  devise,  any  thing  that  amounted  to  a  desig- 
natio  personcB  was  sufficient :  and  though  in  strictness 
tjiey  were  not  his  sons,  yet  if  they  had  acquired  that 
name  by  reputation,  in  common  parlance,  they  wiere 
to    be    considered    as .  such.    It    had   been  \  said, 
the  testator  had  made  a  mistake ,  in  their,  names, 
'  and  therefore  '  they  could  not  take ;   but  the .  law 
>was  otherwise;    for  if  a  man  was  mistaken  in  a. 
devise,  yet.  if   the  person  was  clearly  made  out 
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hj  averment  to  be  the  person  meant,  and  theie 
could  be  no  other  to  whom  it  might  be  applied,  t&e 
to  him  was  good. 


SO.  It  was  held  in  a  late  case,  that  under  a  devise  Wilkinson 
by  a  married  man,  having  no  legitimate  children,  iVe8.&B. 
•*  to  the  children  which  I  may  have  by  A.,  and  living  ^^^* 
at  my  decease,'*  natural  children  who  had  acquired 
the  reputation  of  being  his  children  by  her,  befwe 
the  date  of  the  wiU,  were  entitled,  as  upon  the  whole 
will  intended,  and  sufficiently  described. 

But  in  a  subsequent  case  Lord  Eldon  held,  that  under  Swaine  r. 
the  description  of  children  in  a  will,  illegitimate  chil-  J^*  45?^^* 
dren,  existing  at  the  date  of  the  will,  were  not  entitled, 
unless  proved  by  the  will  itself  to  be  intended.    And 
that  evidence  coidd  be  received  only  for  the  pui^pose  of 
collecting  who  had  acquired  the  reputation  of  children. 

SL  In  conseqi^nce  of  the  rule  of  law  that  nemo  The  word 
est  hares  woentis^  an  immediate  devise  to  the  heirs 
of  a  living  person  would  be  void.  But  a  devise  to 
the  heir  special  of  a  living  person  has  been  adjudged 
good ;  where  the  word  heir  has  been  qualified  by  the 
words  now  livings  or  some  other  circumstances  have 
appeared  in  the  will,  to  manifest  the  testator's  inten- 
tion. 

33.  A  person  devised  to  a  trustee  and  his  heirs,  in  Burcbett  v. 
trust  to  permit  Robert  Durdant  to  receive  the  rents  dur-  2  Vent?3 1 L 
tog  his  life,  and  after  his  decease,  to  the  heirs  male  of 
the  body  of  the  said  Robert  Durdant  then  living.  It 
was  adjudged  that  this  was  a  vested  remainder  in  the 
only  son  of  Robert  Durdant  \  the  words  heirs  male 
of  the  body  then  living,  being  a  sufficient  designa*- 
tion  of  such  only  son,  as  much  as  if  it  had  been  to  his 

heir  apparent.  Darbisony. 

33.  A  person   devised  the  remainder  of  all  his  Beaumont, 

•         1  P  Wms 

estate  to  the  heirs  male  of  the  body  of  his  aunt  Eliza-  229*. 
Vol.  VI.  P 
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beth  LoBg,  lawfully  begotten ;  >  and  gave  a  legacy  of 
100/.  to  Elizabeth  Long.  At  the  death  of  the  tes- 
tator, Elizabeth  Long  was  living ;  and  the  question 
wasy  whether  iier  eldest  son  could  take  under  this 
devise.  It  was  adjudged  by  the  Court  of  Exchequer 
that  he  should  take.  Upon  a  writ  of  error  in  the  Ex- 
chequer Chamber,  before  the  Ch.  Justices  Parker  and 
Trevor,  this  judgment  was  reversed. 
3  Bro.  Pari.       A  writ  of  error  wai  broughtin  the  House  of  Lords, 

where  the  judgment  in. the  Exchequer  Chamber  was 
reversed,  aad  ibat  of  the  Court  of  Exchequer 
affirmed ;  upon  the  principle  that  the  word  heir  had 
several  significations.  In  the  strictest  sense  it  signified 
.one  who  succeeded  to  a  dead  ancestor ;  but  it  also 
signified,  in  a  more  general  sense,  an  heir  appai^nt^ 
which  supposed  the  ancestor  to  be  living ;  and  in  this 
latter  sense,  the  word  heii:  was  frequently  used  in 
statutes,  law  books,  and  records.  As  therefore  the 
law  gave  several  senses  to  this  word,  it  would  be 
hard  in  this  case  to  expound  it  in  the  most  strict  and 
rigorous  sense,  which  would  destroy  great  part  of  the 
will ;  when  by  law  it  might  have  another  sense,  which 
would  support  the  whole  wil},  and  the  manifest  design 
ofthepaity. 
V.  Vhite,^  34.  A  person  devised  to  his  son  Richard  BrookiDg, 
2  Black.  Rep.  his  heirs  male,  and  to  the  heirs  of  his  daughter  Mar- 

garet  White,  jointly  and  equally,  to  hold  to  the  heirs 

*    male  of  Richard  lawfully  begotten,  and  to  the  ^eirs 

of  Margaret,  jointly  and  equally,  and  their  heirs  and 

assigns  for  ever.     It  was  resolved,  that  this  was  a 

sufficient  designation  of  the  person,  to  make  the 

son  of  Margaret  take  as  her  heir,  living  the  mother. 

Doe  V.  Iron-      35.  Lands  were  devised  to  a  trustee,  to  receive  and 

a&a^583.    P^y  the  rents  and  profits  for  the  maintenance  of  the 

devisor's  niece  Sarah,  and  the  issue  of  her  body,  be* 
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gotten  or  to  be  begotten,  during  the  natural  life  of 
the  said  Sarah ;  and  from  and  after  the  decease  of  his 
niece  Sarah,  then  upon  trust  for  the  use  of  the  heirs  of 
the  body  of  his  niece  Sarah,  lawfully  begotten  or 
to  be  begotten,  their  heirs  and  assigns  for  ever; 
without  any  respect  to  be  had  or  made  in  regard  to 
seniority  of  age  or  priority  of  birth.  Sarah  had  a  son 
and  two  daughters.  The  Court  said,  that  the  words, 
"  without  any  respect,  &c.''  plainly  showed  an  intent 
that  the  children  of  Sarah  should  take  as  purchasers. 

36.  It  has  been  ahready  stated  to  have  been  for-  Tit.  32.  e.  20. 
merly  held,  that  where  there  was  a  limitation  of  a  *  ^*' 
remainder  in  a  deed  to  an  heir  special;  he  must  answer 

both  parts  of  the  description ;  but  that  this  doctrine 
had  been  altered  by  a  modem  decision.  In  the  case 
of  a  devise,  the  same  doctrine  was  held  for  a  long 
time,  but  was  denied  in  the  following  case. 

37.  A  person  devised  to  his  son  for  life,  remainder  WUls  t. 

to  his  first  and  other  sons  in  tail  male  ;  and  for  want  5Burr.2615« 

of  such  issue,  to  the  heirs  male  of  his  body  begotten. 

The   devisor  died,    leaving  a  grand-daughter,    the 

daughter  of  his  eldest  son,  his  heir  at  law;  and  a 

second  son,  who  died  leaving  a  son.  Upon  a  case  sent 

out  of  Chancery  for  the  opinion  of  the  Court  of  King's 

Bench,   the  Judges  certified,  that  an  estate   in  tail 

male  passed  to  the  grandson,  ^s  heir  male  of  the  body 

of  the  devisor. 

38.  A  devise  to  the  heirs  male   of  the  devisor  Ford  v. 
only  extends  to  the  heirs  male  of  his  body,  and  not  y*Mod!T89 
to  a  collateral  heir ;  so  that  if  the  devisor  has  not  an 

heir  male  of  his  body,  the  devise  is  void. 

39.  A  person  devised '  his  lands  to  his  grand-  Dawes  v. 
daughter,  who  was  his  heir  at  law,  for  her  life  ;  re-  2  p[  Wms.  i; 
n^ainder  to  his  own  right  heirs  male,  for  ever  *f  and 

died  leaving  his  grand-daughter  his  heir  at  law,  and 
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a  deceased  brother's  son,  being  the  next  in  the  mala 
line. 

Lord  Macclesfield  held  the  devise  vdid,  because  it 
was  to  the  heirs  male,  without  sayii^  of  any  body. 

This  cause  came  on  again  before  Lord  Haidwicket 
who  directed  a  case  to  be  made  for  the  opinion  of  the 
Judges  of  the  Court  of  King^s  Bench,  who  certified 
that  the  brother's  son  could  not  take  by  the  descrip* 
tion  of  right  heir  male  of  the  testator. 

40.  It  was  held  In  a  modem  case,  that  a  devise  tQ 
the  right  heirs  of  husband  and  wife«  was  a  devise  to 
such  person  as  answered  the  description  of  heir  to 
both,  namely,  a  child  of  both ;  husband  and  wife 

]  Inst.  1 87  a.  being  considered  in  law  as  but  <me  person.   And 

where  no  preceding  estate  was  given  to  the  fkther 
and  mother,  such  child  should  take  as  a  purchaser. 

41.  It  was  held  in  a  case  in  9  WiU.,  that  a  special 
heir,  though  he  was  not  heir  general,  might  take  by 
purchase,  under  a  will,  if  the  devisor  expressly  exclude 
the  heir  general ;  but  a  devise  in  remainder  to  the 
right  heirs  of  the  testator  for  ever,  his  son  excepted, 
is  void. 

42.  C.  Ben  devised  to  the  eldest  son  of  his  son  all 
his  estates  for  life  ;  and  for  want  of  heirs  in  him,  to 
the  right  heirs  of  himself  C  Ben,  the  testator,  for 
ever,  his  son  excepted ;  it  being  his  will  he  should 

•  have  no  part  of  his  estates,  either  real  or  personal. 
C.  Ben,  the  testator,  left  a  son  And  three  daughters. 
On  a  question  who  was  entitled  to  this  estate,  the 
Court  of  King's  Bench  determined  in  favour  of  the 
daughters.  A  writ  of  error  was  brought  in  the  House 
of  Lords,  where  the  Judges  were  unanimously  of 
opinion,  that  no  person  took  any  estate  under  this 
will ;  whereupon  the  judgment  of  the  Court  of  King's 
Bench  was  reversed. 

6 


BakerT.Wall, 
1  Ld.  Raym. 
185. 


Pugh  V. 
Good  tide, 
3  Bro.  Pari. 
Oa.  454. 
Fearne,  6th 
edit.  App. 
573. 


Titk  XXXVIIL   Dtoke.   Ch.x.  %  43—48.  213 

43.  The  word  issue  is  a  sufficient  designaUo per^  Theword 
soruB^  or  description  of'  a  devisee  in  a  will ;  and  com-  ^^^^ 
prises  both  children  amd  grandchildren. 

44.  A  devise  was  made  to  the  issue  of  L  S.  who  Cookv.Cook, 
had  then  a  daughter  living,  and  afterwards  had  a  son 

bonu  The  question  was,  who  should  take.  Lord 
Cowper  said,  that  all  the  children  should  take,  and 
even  grandchildren,  if  there  had  been  anyt  and 
although  the  devise  waa  to  the  issue  begotten,  that 
made  no  difference ;  the-  words  begotten,  and  to  be 
begotten,  were  the  same,  as  well  in  the  construction  of 
wills,  as  settlements,  and  t^e  in  all  the  issue  after 
begotten;  and  though,  iqponthe  death  of  the  testator, 
there  was  then  only  a  daughter  bom,  yet  upon  the 
birth  of  another  child  the  estate  should  open,  and 
take  in  an  after-bom  son^ 

45.  In  the  case  of  Loddii^gton  v..  Kime,  a  devise  ^it.  16.  c.  i. 
to  the  issue  male  of  £•  Axmyn,  and  his  heirs  for  ever,  \  i^'.  Raym. 
was  held  to  be  a.  good  description  of  the  person,  and  ^^^* 

a  word  of  purchase.  The  words 

46.  The  words  sons,  children,,  relations,  and  de-  ^^^*  ^^' 
scendants,  are  sufficient  to  describe  the  devisees  in  ttons,  &c. " 
a  will  J  provided  they  can  be  appUed  with  certainty  ^®  %^" 
to  persons  answering  such  descriptions.  r.  5  [2. 

47.  Lands  were  devised  to  the  first  son  of  A.  who  Marwood  v. 
was  not  heir  at  law  to  A.  his  father.  This  was  held  Cases  temp. 
a  good  description  of  the  second  son.  Kardw.  9 1 . 

48.  A  person  devised  to  his  son  Caleb  for  life,  and  Lomax  v. 
after  his  decease  to  the  first,  second,  third,  &c.  sons  i^v^.^29b. 
of  his  body  begotten.    Caleb  had  married  about  two 

months  before  the  date  of  the  will ;  he  had  a  son 
who  died  soon,  and  afterwards  had  another  son. 

Lord  Hardwicke  decreed,  that  the  second  son 
should  take  under  the  will,  as  first  son ;  for  these 
words  were  not  to  be  always  taken  strictly  in  the  sense 
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of  primogenituSf  or  first-born ;  but  in  the  sense  of  an 
eider  son,  senior  or  maaimus  tuUus. 
Tit.  32.  c.  21.      49*  It  has  been  stated,  that  in  deeds,  as  the  word 
*  procreatis  extends  to  issue  bom  after  the  execution 

of  the  deed,  so  the  word  procreandis  will  extend  to 

issue  born  before.     This  mode  of  construction  is  of 

course  extended  to  wills,  in  which  the  words  to   be. 

Doe  T.  begotten,  and  begotten,  have  the  same  sens6 ;  and 

?M^^i'  &     ^^  *^^  preceding  case  Lord  Hardwicke  held  that 

Selw.124.      doctrine,  which  has  been  confirmed   in  a  modem 

case. 
PyottvPyott,      50.  A  person  devised  her  real  estate  to  trustees,  in 

rv Jlsss.     *™^*  ^^''  ^^^  daughter  Martha,  with  a  proviso,  that  if 

she  died  before  21,  or  marriage,  then  in  tmst  to 
convey  all  the  residue  of  her  estate,  both  real  and  per* 

sonal,  unto  her  nearest  relation  of  the  name  of  the 

« 

Fyotts ;  and  to  his  or  her  heirs,  executors,  admini- 
strators, and  assigns.  The  daughter  died  under  age 
and  unmarried. 

At  the  time  of  the  will,  and  death  of  the  testatrix 
her  nearest  relations  of  the  name  of  Pyotts  were  the 
plaintiff  Charles  Fyott,  and  his  sisters  the  defendants 
Ann  and  Blanche,  who  were  both  then  unmarried, 
but  were  married  at  the  time  of  Martha's  death. 
They  had  besides  these  another  sister,  Caroline,  who 
had  been  married  many  years  before  the  testatrix's 
death,  and  was  no  party  to  the  suit.  The  plaintifP 
had  also  had  an  elder  brother  J(^n,  who  died  before 
the  testatrix,  but  left  issue  a  son,  Richard  Pyott,  who 
survived  both  the  testatrix  and  her  daughter,  and  was 
heir  at  law  on  the  part  of  the  mother  to  the  testatrix  j 
and  to  whom  the  trustees,  after  the  daughter's  death, 
conveyed  the  estate  in  question.  This  Richard  Pyott 
devised  tlie  premises  to  trustees,  in  trust  for  the  de- 
fendant  Pyarea  Pyott  liis  wife,  and  E.  Wilmot    The 


Titk  XXXVIII.   Deme.  Ch.  x.  §  50.  215 

plaintiff  by  his  bill  claimed  the  testatrix's  estate,  ai? 
the  nearest  relation  of  the  name  of  Pyott.   The  de- 
fendants Ann  and  Blanche,  the  plaintiff's  sisters,  in- 
sisted that  they  were  entitled  equally  with  the  plains 
tiir^  as  they  were  both  unmarried,  and  of  the  name 
of  Fyott,  at  the  time  of  the  will,  and  death  of  the 
testatrix.   And  the  defendant  Fyarea  Pyott  and  £• 
Wilmot,  who  stood  in  the  place  of  Richard  Fyott  the 
heir  at  law,  insisted  that  either  he  was  the  person 
meant  by  the  nearest  relation,  or  else  that  the  devise 
was  void  for  uncertainty ;  and  so  the  premises  de- 
scended to  him,  as  heir  to  the  testatrix  on  the  part 
of  her  mother. 

Lord  Hardwicke  said,  the  first  question  Was,  whe- 
ther the  devise  was  absolutely  uncertain>  and  lie- 
thought  it  was  not*    It  was.  said,  that  by  the  words 
nearest  relation,  the    testatrix  meant  some  single 
person  ;  but  he  was  of  opinion  that  the  word  relation 
here  was  to  be  taken  as  nomen  coUectitmmy  as  much 
as  kindred  or  heir.    Suppose  the  devise  had  been  to 
her  nearest  kindred,  no  doubt  that  it  would  have 
taken  in  several  persons :  wills  and  acts  of  parliament. 
Lord  Coke  tells  us,  were  to  be  taken  according  to 
common  parlance,  and  the  word  relation  waa  often 
used  instead  of  kindred,  it  being  common  to  say^ 
such  an  one  has  a  numerous  relation,  whereby  were 
meant  many ;.  and  it  was  good  English.     But  the 
present  case  differed  from  all  that  had  been  cited, 
because  the  personal  estate  was  involved  in  the  same 
devise  with  the  real,  and  had  this  been  a  bequest  only 
of  personal  estate,  all  those  who  were  of  the  name  of 
the  Pyotts  in  an  equal  degree,  and  were  of  the  nearest 
stock  to  the  testatrix,  would  have  taken  by  virtue  of 
the  statute  of  distributions ;  and  if  it  was  clear  who 
should  take  the  personal  estate,  it  naturally  inferred 
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>iehom  the  testatrix  meant  should  take  the  real,  there 
h&LUg  but  one  intent  bjs  to  both  j  and  this  of  the  per- 
eonal  was  a  proper  key  to  explain  how  the  rdal  estate 
was  intended  to  go. 

The  next  <][uestion  was,  who  was  to  take  ?  At  the 
time  of  making  the  will,  there  were  three  persons  in 
equal  degree  of  the  name  of  Fyott,  and  a  fourth  who 
had  been  so,  but  was  married :  two  of  the  three  mar- 
ried before  the  happening  of  the  contingency,  upon 
which  they  were  to  take,  and  so  lost  their  name  ; 
whence  it  was  insisted  by  the  plaintiff)  that  these,  not 
being  df  the  name  when  the  contingency  happened^ 
could  not  claim  with  him,  but  he  alone  was  entitled ; 
and  for  this  was  cited  Jobson's  case,  Cro;  Eliz.  576. 
Bon  T.  He  was  not  well  satisfied  with  that  determination ; 

eSz!  5*32!^    ^^^  ^^^*  ^^  meant  was  a  description  of  the  person, 

without  any  regard  to  the  continuation  of  the  name ; 
and  had  the  daughter  been  unmarried  at  the  devisor's 
,  death,  she  would  immediately  have  taken,  nor  could 
her  subsequent  marriage  make  her  lose  her  right ;  it 
being  immaterial,  if  she  was  to  change  her  name,  at 
what  time  she  did  it.     But  that  case  differed  from 
the  present,  being  a  remainder  to  the  next  of  his 
kin,  of  his  name,  after  an  estate  tail  to  A.  Taking 
therefore  the  word  relation  to  be  nomen  coUectwum, 
there  was  no  ground  to  construe  this  description  to 
refer  to  the  very  name  of  Pyott,  but  rather  to  be  a 
description  of  the  stock,  and  as  if  she  had  said  the 
stock  or  blood  of  the  Pyotts.  For  taking  it  otherwise, 
and  suppose  some  nearer  relation  of  the  testatrix,  but 
of  another  name  at  her  death,  had  ailerwards  changed 
by  act  of  parliament  his  former  name  to  Pyott ;  or  if 
a  woman  had  married  some  man  of  the  name  of 
pyott,  but  no  way  related  to  the  testatrix,  such  a 
one  would  certainly  not  be  entitled  to  take  j  and  yet 


.Title  XXXVIII.    Devise.  Ou  x.  S  «>,  51.  217 

ererf  argument  drawn  from  the  bearing  the  name*  of 
Pyott,  at  the  happening  of  the  contingency,  would 
hold  equally  strong  for  him  or  her,  as  it  did  for  the 
plaintiff's  taking  alone,  in  exclusion  of  his  sisters. 
This  showed  it  therefore  to  be  too  narrow  a  con- 
stmction,  and  that  the  word  relation  and  name  meant 
the  stock  of  the  Pyotts ;  which  she  meant  to  distin- 
guish from  any  other  stockr  of  consanguinity  to  her. 
It  was  like  a  devise  upon  condition  to  marry  a  person 
cf  tiie  devisor's  name :  the  devisee  married  a  man  who 
had  changed  his  name  to  that  of  the  devisor :  held, 
this  was  no  performance  of  the  condition,  for  that 
mane  meant  family.  The  personal  estate  was  coupled 
with  the  real,  and  one  rule  must  govern  both,  and  the 
aster  that  was  married  was,  he  thought,  equally  en« 
tided  to  take  with  the  plainti£^  and  the  two  other 
sisters.  The  testatrix  had  made  no  provision  that  the  Marsh  v. 
persons  taking  should  continue  to  bear  the  name ;  ?^*V  293 
and  therefore  the  plaintiff  and  his  three  sisters  should 
take  equally. 

51.  A  testator  devised  hi^  estate  to  three  persons  Crossly  v. 
for  life,  and  after  their  death,  to  the  descendants  of  9^®'hn- 
Francis  Ince,  then  living  in  and  about  Seven  Oaks, 
in  Kent 

Sir  T.  Clarke,  M.  R.  said,  that  a  devise  to  descend- 
ants at  large  had  been  good ;  here  the  devisor  added 
a  description  of  such  as  he  intended  should  take, 
which  was  sufficiently  precise  and  certain  :  it  would 
be  unjust  to  confine  it  to  the  heirs  at  law,  because 
the  word  descendants  meant  all  those  who  proceeded 
from  his  body,  and  therefore  the  grandchildren  of 
Francis  Ince  were  entitled :  but  a  great  grandchild, 
being  bom  after  the  will  made,  was  excluded  by  the 
words,  then  living. 
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Leigh  V.  52.  Lord  Leigh  devised  his  estates  to  his  sister 

15  Ves.92.     Mary  Leigh,  in  strict  settlement;  remainder  "unto 

the  first  and  nearest  of  his  kindred,  being  male,  and 
of  his  name  and  blood,  that  should  be  living  at  the 
determination  of  the  several  estates  therein-before  de- 
vised, and  to  the  heirs  of  his  body  lawfully  begotten/* 
It  was  held  by  Lord  Eldon,  in  conformity  to  the 
opinions  of  Mr.  Justice  Lawrence  and  Mr.  Baron 
Thompson,  whom  he  had  caUed  to  his  assistance, 
that  a  person  claiming  under  this  limitation  nnist  be 
of  the  name,  as  well  as  the  blood ;  and  that  the  qua- 
lification as  to  the  name '  was  not  satisfied,  by  having 
the  name  taken  by  the  King's  licence,  previous  to  the 
determination  of  the  preceding  estates. 
?.Sf  ^*  ^IV*      53.  A  person  devised  all  his  freehold  estates  to  his. 

1  Taunt.  263.  ^ 

wife  during  her  natural  life ;  and  at  her  decease  to  be 
equally  divided  amongst  the  relations  on  his  side.  It 
was  held,  that  all  those  should  take  who  would  be 
entitled  to  personal  estate  under  the  statute  of  dis- 
tributions, that  is,  first  cousins ;  as  well  in  the  paternal 
as  in  the  maternal  line.  And  the  devise  spoke  at  the 
time  of  the  testator's  death,  not  at  the  time  of  framing 
the  devise  ;  therefore  one  who  was  related  in  equal 
degree  at  tjie  time  of  making  the  will,  having  died 
before  the  testator,  leaving  a  son,  the  son  was  held 
not  entitled  to  a  share,  as  a  relation. 
What  words  54.  With  respect  to  the  words  that  are  necessary 
d^SbK  ^^  describe  the  property  intended  to  be  devised  ;  as 
Things  de-  a  will  is  always  cbnstrued  in  the  most  favourable  man- 
ner, for  the  benefit  of  the  devisees  j  the  same  ac- 
curacy is  not  required  in  the  description  of  those 
things  which'  are  intended  to  be  devised,  as  is  neces- 
sary in  a  deed ;  it  being  enough  if  the  words  denote, 
with  sufficient  certaiaty,  what  is  meant  to  be  given^ 


vised. 
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55.  The  words  lands,  tenements,  and  hereditamentSi  Lands,  Te- 
will  pass  every  species  of  property.     And  in  a  modem  Hcredit*- 
case  it  was  determined  that  money,  directed  to  be  mcnts. 
laid  out  in  the  purchase  of  land,  would  pass  by  the 

words  lands,  tenements,  and  hereditaments  whatso-  nf^^ere/* 
ever  and  wheresoever.  3  Bro,  R.  99. 

56.  The  words,  all  my  lands,  are  sufficient  to  pass  Cro.  Elis. 
a  house.     If,  however,  it  appears  not  to  have  been  the  "*' ^* 
intention  of  a  testator  to  give  a  house  by  those  words, 

they  will  not  have  that  effect. 

57.  A  person  being  seised  of  a  house  in  Dale,  and  Ewer  v. 
of  three  houses  and  certain  lands  in  Sale,  devised  his  J?*y^?; 
house  in  Dale  and  all  his  lands  in  Sale  to  B.     It  was  476. 
resolved  that  the  houses  in  Sale  did  not  pass,  on  ac- 
count of  the  express  mention  of  the  house  in  Dale ; 

for,  e^tpresmmfacitcessaretadtumi  and  if  the  testator 
bad  intended  to  devise  the  houses  in  Sale,  he  would 
have  mentioned  them,  as  well  as  he  did  the  house  in 
Dale. 

58.  One  Bishop  being  seised  of  divers  lands  called  woodden  v. 
Hayes  Lands,  which  extended  into  two  vills,  Coke-  p**'^"?.' 
field  and  Cranfield,   devised^  all  his  lands  in  Coke-  674. 
field,  called  Hayes  Lands,  to  his  youngest  son  and 
his  heirs  ;  and  in  another  part  of  his  will  he  devised, 
that  if  his  youngest  son  died  without  issue,  his  wife 
should  have  Hayes  Lands. 

The  question  was,  whether  the  wife  should  have 
Hayes  Lands  in  Cranfield,  or  only  in  Cokefield. 
And  it  was  resolved  by  the  whole  Court,  that  she 
should  have  that  only  which  was  in  Cokefield,  be- 
'cause  there  was  no  more  devised  to  the  youngest 
son.  But  Popham  said,  if  the  devise  had  been  to 
the  eldest  son,  and  that  if  he  died  without  issue,  his 
wife  should  have  Hayes  Lands,  there  peradventure 
she  should  have  all ;  because  the  eldest  son  had  all. 
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the  one  part  by  devise,  the  other  by  descent;  and 
she  should  have  all  ivhich  he  had. 

59*  A  devise  of  a  messuage  will  carry  with  it  th^ 

curtilage  and  garden  annexed,    even  without  the 

word  appurtenances ;  for  they  are  part  pf  the  mes^ 

suage. 

2Cba.Ca.27.      60.  It  was  formerly  held  that  the  word  house  did 

not,  in  a  will,  carry  the  garden  or  curtilage  belongs 
ing  to  such  house,  without  the  word  appurtenances  ^^ 
but  this  doctrine  is  now  somewhat  altered. 

61.  A.  being  tenant  for  years  of  a  house,  garden^ 
stables,  and  coal-pen,  occupied  by  him,  devised  in. 
the  following  words :  "  I  give  the  house  I  live  in  and 
garden  to  p.** 

It  was  resolved  that  the  stables  and  coal-pen  passed^, 
tliey  not  being  specifically  given  in  the  subsequent 
part  of  the  will ;  though  the  testator  used  them  for 
the  purpose  of  trade,  as  well  as  for  the  convenience 
of  his  house. 

62.  In  a  subsequent  case  it  was  determined  by  the 
Court  of  Common  Pleas,  that  lands  usually  occupied 
with  a  house,  did  not  pass  under  a  devise  of  a  mes- 
suage with  the  appurtenances  ^  it  not  appearing  that 
the  testator  meant  to  extend  the  word  appurtenances^ 
beyond  its  technical  sense. 

63.  The  word  estate  will  pass  every  kind  of  pro- 
perty, unless  restrained  by  other  words. 

64.  The  Earl  of  B.,  by  his  will,  gave  part  of  his  per- 
sonal estate  to  his  son-inJaw,  and  th6n  added  these 
words :  '^  And  all  other  my  estate,  real  and  personal.'^ 
The  question  was,  whether  fee  farm  rents  passed  by 
this  devise. 

Barnes  v.  Lord  Holt  delivered  the  opinion  of  the  Court,  that 

8  Ves!  604.    the  rents  passed  by  the  words,  all  my  real  and  per- 


Buck  V- 
Norton, 
1  Bos.  53. 


The  word 
Estate. 

Bridgewater 
▼.  Bolton, 
1  Salk.  236. 


XXXVm.  Drtwf.    Ch.x,  S  64—68*  221 

soBal  estate  ;  for  the  word  estate  was  genus  genera- 
Usrimum^  and  included  all  things  real  and  personal. 

65*  Even  the  words  personal  estates  will  pass  free-  ^oe  t. 
hold  lands,  if  it  appear  that  the  testator  used  them  1 1  £ast^  246. 
in  that  sense. 

66.  But  where  a  person  gave  4,000  L  to  trustees  in  Doe  ▼• 
trust  for  certain  persons,  and  by  a  residuary  clause  ^  xenn^R. 
gave  all  the  res    of  his  estate  and  effects,  of  what  ^^O- 
xiature  soever,  to  A.  and  B.,  their  executors  and  adminis-* 
trators,  in  trust  to  add  the  interest  to  the  principal, 

40  as  to  accumulate  the  same ;  it  being  his  will  that 
the  residue  should  not  pass,  but  at  the  time  and  manner 
jis  the  principal  sum  of  4,000  /•  was  directed  to  be  paid. 
It  was  held  that  these  words  did  not  extend  to  a  free* 
hold  house,  of  which  the  testator  was  seised.  And 
Lord  Kenjon  relied  on  the  following  words  of  the 
clause,  "  to  add  the  interest  to  the  principal,  so  as  to 
accumulate  the  same."  The  interest  and  principal 
were  to  make  one  consolidated  sum  of  the  same 
nature  ;  but  these  were  terms  wholly  inapplicable  to 
a  real  estate. 

67.  The  words,  all  my  rents,  are  sufficient  to  pass  AH  my  Rents, 
real  estates  ;  for  it  is  according  to  the  common  phrase 

and  usual  manner ;  of  speaking  of  some  men,  who 
name  their  lands  by  their  rents. 

68.  A  person  having  let  several  houses  and  lands  Keny  v. 
for  years,  rendering  several  rents,  made  his  will  in  cro.  Ja!  104, 
these  words :  <'As  concerning  the  disposition  of  all  my 

lands  and  tenements,  I  bequeath  the  rents  of  D.  to 
my  wife  for  life,  remainder  over  in  tail."  The  question 
was,  whether  by  this  devise  the  reversions  passed, 
with  the  rents  of  the  lands.  For  it  was  contended 
that  the  rents,  divided  from  the  reversions^  were  not 
deyisable  within  the  statute,  the  devisor  having  no 
reversion  therein. 
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Thie  Court  resolved  that  the  land  itself  passed  by 
the  devise  j  for  it  appeared  to  be  the  intention  of  the 
testator  to  make  a  devise  of  all  his  lands  and  teoe- 
ments,  and  that  he  intended  to  pass  such  an  estate 
as  should  have  continuance  for  a  longer  time  than  the 
leases  should  enure ;  and  the  words  were  apt  enough 
to  convey  it,  according  to  the  common  phrase  and 
usual  manner  of  some  men,  who  name  their  land  by 
their  rents. 
All  I  am  69.  The  words,  all  I  am  worth,  without  any  other 

worth.  words  to  control  them,  will  pass  real  as  well  as  personal 

estate. 
Huidop  T.  70.  A  testator  having  given  all  the  overplus  of  his 

^b^°r'437   ^^^^y  ^^  *^^  ^^^  ^^^  daughter  of  I.  S.,  proceeded 

in  these  words,  "  I  give  and  bequeath  to  them  all 
I  am  worth,  except  20/.  which  I  give  to  my  executor.*' 
It  was  contended,  that  there  being  no  expression  in 
the  wilt  which  pointed  at  the  real  estate,  the  per- 
sonalty could  only  pass.  But  it  was  decreed  that 
these  words  carried  both  the  real  aiid  personal  estate. 
The  word  71  •  The  word  legacy  may  be  applied  to  a  real 

^^^^7^      .  estate,  if  the  context  of  the  will  show  that  such  was 

the  testator's  intention. 
Hardacre  y.       72.  A.  by  will  gave  two  legacies  of  150/.  each  to 
R*716^^^™  his  son  and  daughter,  to  be  paid  when  they  attained 

the  age  of  21.  He  then  gave  all  his  realty  and  per- 
sonalty to  his  wife  for  life,  and  after  her  death  he 
gave  one  freehold  estate  to  the  son,  and  another  to 
the  daughter ;  but  if  either  or  both  of  his  children 
should  die  before  the  wife,  then  those  legacies  which 
were  left  to  them  should  return  to  the  wife. 

Lord  Kenyon  said,  the  question  was,  whether  those 
words  of  remainder  operated  on  the  real  estates  be- 
fore given  to  the  son  and  daughter,  or  only  referred 
to  (he  pecuniary  legacies.  The  Court  had  considered 
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the  wh<^  of  the  will,  and  vras  of  opinion  that  those 

Words  acted  upon  the  real  estates  before  given  to 

the  son  and  daughter.     Considerable  stress  had  been 

laid  on  the  word  legacies,  and  it  was  aigued  that  it 

was  an  a^pn^riate  term,  applicable  to  personal  estate 

only.  But  the  same  technical  and  correct  expressions 

were  not  to  be  expected  from  unlettered  persons,  as 

wereusuaUy  found  in  wills  drawn  by  professional  men. 

Even  if  there  were  no  decision  to  warrant  the  Court 

in  saying,  that  the  word  legacy  might  be  applied  to 

a  real  estate,  if  the  context  required  it,  he  should 

have  had  no  difficulty  in  making  such  a  determination 

for  the  first  time.    But  that  construction  had  already 

been  put  on  the  word  legacy  in  the  case  of  Hope  v.  infra»c»  12/ 

Taylor;    and  the  Court    fully  subscribed  to    tlie 

doctrine  there  laid  down. 

78.  The  words,  all  the  residue  or  remainder  of  my  Residue  of 
eflfects,  my  estate,   ori   my  property,  will  pass  real  Esute,Pro- 
estates  of  every  kind  •  Effects. 

74.  A  person  devised  all  the  rest  and  residue  of  Roe  n 
his  estate,  whatsoever  and  wheresoever,  to  his  wife.  5  b^[^7'^ 
It  was  contended  that  the  word  estate  did  not  neces- 

sarily  mean  real  estate ;  but  Lord  Mansfield  answered, 
that  the  word  estate  carried  every  thing,  unless  tied 
down  by  particular  expressions. 

75.  A  person  devised  all  the  rest  arid  residue  of  Doe  t. 

her  estate,  of  what  nature  or  kind  soever.    It  was  f *iwP«?"\ 
'  1  H.  Black. 

contended  that  these  words  only  applied  to  the  223. 
personal  property  of  the  testator,  because  they  were 
accompanied  with  limitations  peculiar  to  personal 
property.  But  the  Court  said,  they  could  not  restrain 
the  meaning  of  those  words  to  personal  property, 
and  negative  tlie  operation  of  them  as  to  real 
estates. 
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Jackson  v.        ^  76.  G.  Jacksou  beiog  seised  oi  several  real  estat^s^ 
Hogan,         desceudible  freeholds^  and  chattels  real ;  gave  to  his 
mother,  Mary  Jackson,  some  particular  estates  for  life^ 
without  liberty  of  committing  waste ;  be  aftejrwards 
gave  several  legacies  and  an  annuity  of  901  to  hi» 
heir  at  law,  and  then  proceeded  thus,—''  I  also  give- 
and  bequeath  unto  my  dearly  beloved  mother  Maiy 
Jackson,  all  the  remainder  and  residue  of  all  the 
effects,  both  real  and  personal^  which  I  shall  die 
possessed  of.'' 

The  question  was,  whether  this  last  clause  passpc} 
all  the  testator's  freehold  estates  to  his  mother  isk 
fee  simple. 

The  Court  of  King's  Bench  in  Irdand  gave  judg-^ 
ment  in  favour  of  the  heir  at  law.  This  was  reversed 
by  the  Court  of  King's  Bench  iH  England ;  upon 
which  a  writ  of  error  was  brought  in  the  Hoqse  of 
Lords. 
3  Bro.  Pari.  It  was  contended  on  behalf  of  the  appellant  to  be 
Ca.  388.        ^Q  established  rule,  that  an  heir  at  law  should  not  be 

disinherited  but  by  express  words,  or  necessary  impli- 
cation. The  residuary  clause  in  this  case  contained 
no  express  devise  of  the  real  estates }  the  word 
effects  being  properly  applicable  only  to  personal 
estate.  The  subsequent  words,  <<  which  I  shall  die 
possessed  of,"  supported  and  strengthened  this  con- 
struction ;  because  the  express  allusiop  of  those  words 
to  a  future  acquisition  was  inapplicable  to  real. 
estates,  as  none  acquired  after  the  pubUcation  of  the 
will  could  pass  by  it ;  and  the  word  possessed  pro- 
perly related  only  to  personal  estate ;  as  to  the  word 
realy  annexed  to  the  word  effects,  it  applied  expressly 
to  the  ch^tttels  real  left  by  the  testator:  nor  was  tl^erQ 
any  necessary  implication  that  any  greater  interest  ia 


Tide  XXXVIII.   Devise.  Ch.  x.  §  76.  225 

be  real  estates  was  intended  for  the  motlier,  than  the 
bstate  ibr  life,  without  power  of  waste,  expressly 
ievised  to  her,  in  two  of  the  denominations*  Such 
m  implication,  so  far  from  being  necessary,  was  in- 
compatible  with,  and  would  merge  and  destroy,  and 
91  fact  revoke,  the  mother's  express  estate  for  life, 
and  restriction  from  waste ;  and  would  break  through 
another  rule,  as  well  of  law,  as  of  common  sense, 
irhich  says,  that  what  is  expressed  shall  not  be 
destroyed  by  implication. 

Another  rule  of  construction  was,  that  w^here  words 
i«sed  by  a  testator  are  indifiercntly  applied  to  real  and 
personal  estates,  they  should  not,  if  there  was  any 
thing  to  satisfy  them,  receive  a  construction  prejudi- 
dal  to  the  heir.  Now  in  the  present  case  th^  words 
bequeath,  effects,  and  possessed  of,  were  indisputably 
much  less  applicable  to  real,  than  to  personal  estate  ; 
tiiey  had  never  been  admitted  to  apply  to  the  former, 
but  where  insurmountable  arguments  of  such  an 
intent,  afforded  by  other  parts  of  the  will,  rendered 
that  construction  necessary.  But  here  the  other  parts 
of  the  will  were  so  far  from  requiring  such  a  con-^ 
stniction,  that  they  were  destroyed  if  it  were  admit* 
ted.  The  words,  in  their  most  proper  sense,  applied 
to  personal  estate ;  and  the  chattels  real  which  the 
testator  left,  showed  his  reason  for  annexing  the  word 
real  to  effects,  which  otherwise  properly  meant  move- 
ables only;  and  fully  satisfied  those  words:  they 
could  not  therefore  be  extended  to  real  estates. 

It  was  also  an  established  rule  that  general  words 
.in  one  part  of  a  will  should  be  so  construed  as  not  to 
defeat  the  plain  intention  of  the  testator,  to  be  col- 
lected from  any  other  part  of  his  will.  Now  in  the 
present  case  the  devise  to  the  mother  for  life,  without 
power  of  waste,  was  incompatible  witli  an  intenton 

VoL.vr.  Q 
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to  give  her  the  same  lands  in  fee ;  and  therefore  the 
residuary  clause  must  be  so  construed  as  to  avoid  this 
inconsistency. 

On  the  other  side  it  was  contended,  that  it  Wi9 
manifest  the  testator  did  not  mean  to  die  intestate, 
.  as  to  any  part  of  his  real  property ;  not  only  from 
the  expressive  words  in  the  residuary  clause,  but  also 
from  the  introductory  words  of  the  will,  "as  to  my 
worldly  substance ;''  which  had  been  always  under- 
stood to  consist  of  real  and  personal  estate ;  and  to 
indicate  an  intent  in  the  testator  who  used  them,  to 
dispose  of  all  his  property.  Hie  testator's  first  devise 
to  his  mother  was  only  of  a  part  of  his  real  estate ; 
creditors  were  entitled  to  another  part,  that  is,  so 
much  as  would  be  sufficient  by  sale,  to  discharge  their 
iiicumbrances ;  the  legatees  were  entitled  to  a  further 
part  thereof;  yet  there  still  remained  some  part  to 
dispose  of;  and  this  remainder  tlie  testator  had,  with 
perfect  consistency,  given  to  his  mother,  by  the  resi- 
duary clause.  The  views  with  which  he  made  these 
two  devises  were  sufficiently  obvious  j  by  the  f^mer, 
in  all  events,  and  subject  to  no  incumbrance,  he 
made  a  provision  for  his  mother ;  by  the  latter,  he 
gave  her  the  residue  which  might  remain,  after  all 
the  incumbrances  should  be  discharged.  He  had  not 
therefore  given  part  atid  the  whole  to  his  mother. 

In  this  case  the  heir  at  law  was  dii^inherited,  both 
by  express  words,  and  by  necessary  implication  j  for, 
in  the  residuwy  clause,  the  testator  had  made  use  rf 
the  most  expressive  and  comprehensive  words,  in 
giving  to  his  mother  the  whole  remainder  of  his  i-eal 
property. 
Doev.  ^®  Judges    having  been  consulted,    the    Lord 

Laiochbury,   Chief  Baron  delivered  their  unanimous  opinion.  Hiat 

Vi  East  290  *»•»• 

'      '  Maiy  Jackson  took  an  estate  in  fee  in  all  the  testator's 
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property,  under  the  readduarjr  clause :  and  the  judg-  Dee  v.  t^ouf . 
ment  of  the  Court  of  King's  PencJ*  in  England  was  i?  ^^  ^^^• 

nlGi^^^A  Morgan  t, 

™mea.  Sunnan, 

77.  Where  the  words,  residue  of  my  estate,  pro-  ^''^^"^•^s.^^ 
perty,  or  e^cts,  appear,  frpm  tbecQptext  pf  tl»e  will, 
to  have  been  confined  by  the  testator  to  p^rsQD^l 
property  only,  they  wilj  not  b0  Construed  tq  extend 
to  real  estates. 

78-  A  man  having  settled  aU  his  estate  ofiphe^r  Marfatot  ?; 
toce  on  his  wife  for  life,  for  her  jpintwft  made  his  T  Ab.% 
will,  and  thereby  devised  several  pecuniary  legacies  j  211. 
and  then  ssUd,— *^  All  the  vest  aijd  resiiue  of  my 
estate,  chattels  real  and  personal,  J  give  and  devise 
to  my  wife.*'  The  questioQ  ww,  whether  the  reversion 
of  the  jointure  lands  passed  to  th*  wife^  I^ord  Har^ 
court  decreed  it  did  not,  because  the  precedent  and 
subsequent  words  explained  his  inl^ent  to  cany  only 
liis  personal  estate :  for  in  the  first  put  of  the  wJU» 
bavxQg  given  only  legacies,  and  no  land,  the  words, 
^  the  rest  and  residue  (£  his  estnte^  were  relative^ 
^  must  be  intended  estate  of  the  same  nature  with 
thsthe  had  before  devised,  which  was  only  personal; 
&r  having  before  given  no  real  estate,  there  could  be 
>U)  rest  or  residue  of  that,  out  of  which  he  had  given 
^way  none.  Then  the  words,  chattels  real  and  per- 
ttfiai,  explained  the  word  estate,  and  showed  what 
^^  of  estate  he  meant ;  and  made  the  devise  as  if 
i^  had  said,  all  the  test  of  my  estate,  whether  chattels 
>^Dr:peisonal,  &c. ;  and  so  confined  and  restrained 
^  extended  sense  of  the  word  estate. 

79^  A  testator  devised  as  fdlows :  *^  All  those  my  iHtnewell  v. 
fi^old  lands  and  hop  grounds,  with  the  messuages  o  ?'l'**io2 
Qt  tenements,  bams,  &c.  in  the  tenure  of  L. ;  and  all 
other  the  rest,  residue,  and  remainder  of  my  estate, 
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^  •  •  * 

consisting  in  money,  plate,  jewels,  leases,  judgment^ 

mortgages,  &c.  or  in  any  other  thing  wliatsoever   01 

wheresoever,  I  give  to  A.  B.  and  her  assigns    foi 

ever."    Justice  Fortescue,  at  the  Rolls,  held  that  th€ 

residue  of  the  testator-s  real  estate  did  not  pass  by 

this  devise ;  for  although  the  word  estate,  when  un- 

Gilbert  restrained,  would  include  lands  as  well  as  personal 

3  East,  51G.    estate,  yet  here  it  was  expressly  confined  to  personals; 

Miles,  as  plate,  &c. ;  and  had  the  testator  intended  to  give 

6  East,  494.   j^jj  jjjg  y^jj  estate,  why  did  he  mention  a  part  of  it 

Doe  V.  "^  *- 

Weatherby,     only. 

WiSsT^'      8D.  In  a  modern  case  the  Court  of  King's  Bench 
Thon.as,        held,  that  the  words,  residue  and  remainder  of  effects, 
-    abt,      .  ^^  ^^^  extend  to  real  estates ;  from  the  apparent 
intention  manifested  by  the  testator,  of  not  extend- 
ing the  word  effects  to  reaL  estates. 
Effect  of       ::    81.  With  respect  to  additional  words,  the  courtsr 
wopdfl^^         appear  to  have  always  been  disposed  to  adopt  the 
Tit. 32. c.  19.  rule    established    for   the    construction    of  deeds: 

namely,  that  where  there  is  a  correct  and  ^peci&c 
description  of  the  property  devised,  a  mistake  in  any 
additional  words  will  have  no  eflfect*    But  where  the 
first  description  h  merely  general,  there  additicMial 
'    -words  will  be  considered,  either  as  explanatory  or 
restriotive,  according  to -the  intent  of  the  testator. 
Thus  in  the  following  cases  a  mistake  in  the  addi- 
tional words  was  held  to  have  no  effect. 
Chamberlain       82.  A  person  being  seised  in  fee  of  a  iiouse  called 
Cro/car?29r  ^^^  White  Swan,  in  Old^Street,  devised  it  in  these 

words:  '^I  devise  the  house  or  tenement  -  whepeitt 
William  Nichols  dwelteth,  called  the  White  Swan,  in 
Old-Street,  to  H.  G.,  my  daughter's  son,  for  ever." 
The  jury  found  that  the  said  W.  Nicfaols>  at  the  time 
when  the  will  was  made,  and  when  the  testator  died^ 
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occupied  the  alley  of  the  said  house,  and  three  upper 
rooms ;  and  that  divers  other  persons  occupied  the 
garden,  and  other  places  in  the  said  house. 

The  question  was,  whether  all  the  house  passed,  or 
only  the  entry,  and  the  three  rooms  which  were  in 
the  possession  of  W.  Nichqls. 

The  Ch.  J.  Hyde  doubted  ;  but  Jones,  WTiitlocke, 
and  Croke  were  of  opinion  that  all  the  house  passed 
to  the  devisee  ;  for  the  devise  being,  "that  house  or 
tenement,**  and  the  conclusion,  "called  the  White 
Swan,**    did .  both  of  them  necessarily  import  the 
whole  house.     For  the  sign  of  the  White  Swan  could 
not  be  intended  to  refer  to  the  three  rooms :  and  the 
words  after,  viz.    "  wherein  W.  Nichols  dwelleth,'* 
did  not  abridge  or  alter  that  devise  -,  and  the  house 
bdng  named  by  the  particular  name  of  the  White 
Swan,  although  W.  Nichols  never  inhabited  it,  but 
OHly  occupied  three  rooms,  passed  by  tlie  devise.     If 
tte  house  had  not  been  described  by  the  particular 
name  of  the  White  Swan,  and  the  testator  had 
dcyised  the  house  in  the  occupation  of  W.  Nichols,  ^jagaej^ 
there,  peradventure,  it  should  not  extend  to  more  Car. '447. 
than  what  was  in  the  occupation  of  W.  Nichols. 

83,  A  testator  de\'ised  all  the  profits  of  his  houses  pacy  v. 

and  lauds  lying  in  the  parish  of  BiUing,  and  in  a  ^^^^^^^^  ^^^^ 
street  there  called  BrookcrStreet,  to  his  wife :  when 
in  truth  there  was  no  such  parish  as  Billing ;  but  the 
land  supposed  to  be  devised  was  in  Billing-street, 
All  the  court  held  the  will  to  be  good. 

84.  A  person  made  his  will  in  these  words:  "I  devise  Hastead  v, 
to  J.  S.  all  those  my  lands  in  Bramstead,  in  the  county  R^y^.'^gS-* 
of  Surry,  in  th^  possession  of  John  Ashley;"  where- 

IW,  in  Jact,  .the  testator  Jiad  not  any  lands  in  Surry; 
but  he  had  lands  at  Bramstead  in  Hampshire,  in  the 
possession  of  John  AsWey.    In  an  ejectment  brought 

Qs 


aao 


Hill  V.  St. 
John, 
Cowp.  94. 


9  Black. 
Rep.  930. 


3  6ro«  Pari. 
Ca.d75. 


Doer. 
'Greatbead, 

8  East,  9L 


Title  3^XXV1IL   Devise.  Ch.x.  %  84,8^- 

for  these  l^Lnds  iil  Hamjpshire,  by  the  heir  of  tlie  tes- 
t^tor,  ilgaindtthe  devisiee ;  it  was  ruled  by  Jjyrd  Holt, 
that  they-)[)a8sed  by  the  devise. 

85.  Sir  B.  Broughton  Delves,  having  entered  into 
writteb  contracts  for  the  putxjhase  of  the  manoi*  of 
0atford,  and  the  manor  of  Abbots  Ann,  and  also  the 
advoweon  pf  the  parish  church  of  Abbots  Ann,  and 
having  puschased  the  advowson  of  Mottisfonl,  Mrhich 
^ks  actually  conveyed  to  hinl,  all  which  estates  and 
advowsons  were  in  the  county  of  Hants,  made  his 
will,  in  which  were  the  following  Words :  **  I  give  and 
devise  all  the  manors,  messuages,  advcmsons,  farms, 
lands,  tenements,  &c.,  situate  and  being  in  the  county 
of  Hants,  for  the  purchase  whereof  I  have  already 
contracted  and  agreed.'^ 

The  question  was,  whether  the  advowson  of  Mot- 
tjl^ont,  which  had  been  actually  conveyed  to  the  tes« 
tator  at  the  time  pf  making  his  will,  passed  by  thi^ 
devise. 

The  Court  of  Common  Fteas  was  unanimously  of 
c^inion  that  the  adVdwson  did  not  pass  by  the  WiO ; 
for  the  testator  spoke  only  of  thb^e  estates  in  Hants 
which  were  under  contract,  not  those  of  which  the 
sale  was  completed* 

Upon  a  writ  of  error  in  the  King's  Bench,  this 
jtidgment  was  Reversed ;  upon  the  principle,  that  the 
Court  could  not  reject  tJie  word  advowsons  in  the 
plural  number^  as  it  appeared  the  testator  meant 
^e  word  advowsons  shoidcj  have  i^s  full  force  and 
effect* 

Qn  a  writ  of  error  in  the  House  of  Lords,  the 
judgment  of  the  Court  pf  King's  Bench  was  iEiffirmed, 
with  the  cpnourrence  of  a  majority  of  the  Judgtt 
present;  but  contrary  to  the  opinion  of  Lord  Chan- 
pellor  Apsley  and  Lord  CaQiden.. . 


86.  In  the  JbUowu^  case  mlditionill  words  were 
to  be  explanatory,  and  not  restrictive  of  the  pre- 
[ceding  ones. 

87*  Doctor  Paul  devised  to  his  wife  his  fitrm  at  Paul,  y  P«ul^ 
[Sovington,  in  the  tenure  and  occupation  of  J.  Smith,  i  ^"^^j^^^^* 
fie  devised  to  her  several  other  estates  in  the  same  255. 
fluomer;  and  concluded  by  a  general  devise  to  her 
of  all  his  freehold  and  copyhold  lands  above  devised. 
Ibe  farm  at  Bovington  was  copyhold,  and  was  de- 
mised to  J.  Smith,  with  an  exception  of  the  woods 
and  anderwoodsb 

The  heir  at  law  brought  an  ejectment  for  the 
voods ;  and  the  question  was,  whether  they  passed 
by  the  will,  not  being  in  the  tenure  and  occupation 
of  X  Smith. 

Lord  Mansfield  held,  that  the  words,  *<  in  the  tenure 
and  occupation  of  J.  Smith,''  were  not  words  of  re- 
stiiction,  but  of  additional  description.     Had   the  Doey.ParlaV 
tertatcM:  meant  them  as  restrictive,  he  would  have  fTa""V,^^** 

•  1        „  r.  n  1       /»  Marshall  v. 

iud,~all  tlut  part  of  my  fium,  or  so  much  of  my  Hopkins, 
fenn,  as  is  in  the  tenure,  &c.   The  farm  was  an  entire  ^^  ^**^*  ^^^' 
^hiag*  Judgment  was  given  for  the  devisee* 

88,  The  courts  have  gone  so  far;  as,  to  determine  Words  some- 
that  where  the  words  used  by  a  testator  are  only  ap-  IJ^i^suS? 
phcable,  in  their  strict  technical  sense,  to  a  species  of  technical 
Foperty  which  the  testator  has  not,  they  shall  be  ap-     ^°'"«' 
plied,  if  possible,  to  some  other  species  of  property, 
which  the  testator  has;  in  order  to  effectuate  his  in-  ' 
taatioii.     For  in  cases  of  this  kind,  it  is  dear  the 
tsstator  has  been  ignorant  of  the  technical  meanic^ 
oithe  woids  whichhe  used ;  but  as  he  must  have  had 
tome  intration  when  he  used  them,  the  courts,  in 
^Kder  to  give  e&ect  to  that  intention,  wiU  apply  such 
vords  to  the  property  to  which  the  testator  appears 
to  have  intended  to  apply  theip* 
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89.  A  person  being  seised  of  a  fee-farm  rent  issuing 
out  of  the  manor  of  F.,  and  having  no  land  or  manoi; 
devised  his  manor  of  F.  to  J.  S.  It  was  held  thai 
these  words  passed  the  fee-farm  rent;  for  the  devisoi 
being  seised  of  that  rent,  and  of  nothing  else  in  the 
manor,  it  was  plain  he  meant  the  rent,  and  could 
mean  nothing  else ;  so  that  otherwise  the  will  must 
have  been  entirely  void. 

90.  A  person  devised  all  his  freehold  houses  in  Al- 
dersgate  Street  to  the  plaintiff  and  his  heirs.  The 
testator  had  no  freehold  houses  there,  but  had  lease- 
hold houses.  It  was  decreed  by  Mr,  Justice  Tracy, 
that  though  in  a  grant  of  all  one's  freehold  houses 
leasehold  houses  could  not  pass ;  and  that  in  the  case 
of  a  will,  had  there  been  any  freehold  houses  to  sa- 
tisfy the  will,  the  leasehold  houses  should  not  have 
passed ;  yet  the  plain  intention  of  the  testator  beiig 
^to  pass  some  houses,  and  he  having  no  freehold  houses 
there,  the  word  freehold  should  rather  be  rejected, 
than  the  will  be  wholly  void,  and  the  leaseholds 
should  pass. 

91.  Where  a  testator  uses  general  words,  equally 
applicable  to  freehold  and  leasehold  property,  they 
have  in  general  been  restrained  to  freeholds,  where 
the  testator  has  both  freehold  and  leasehold  property, 
unless  a  contrary  intention  appears ;  and  are  only  ap- 
plied to  leasehold  property  where  the  testator  has  no 
freehold  property  to  satisfy  them. 

92.  It  was  resolved  by  the  Court  of  King's  Bench 
in  8  Cha.  I.  *^  that  if  a  man  hath  lands  in  fee,  and 
lands  for  years,  and  deviseth  all  his  lands  and  tene- 
ments, the  fee  simple  lands  pass  only,  and  not  the 
lease  for  years.  And  if  a  man  hath  a  lease  for  years 
and  no  fee  simple,  and  deviseth  all  his  lands  and  te- 
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Dements,  the  lease  for  years  passeth ;  for  otherwise 
the  will  should  be  merely  void/' 

93.    Xiady  Boreman  being  seised  in  fee  of  lands  in  Davis  v. 
Kent,  and  possessed  of  a  mortgage  for  years  in  Essex,  3p.wiDs.26. 
and  also  of  an  extended  interest  upon  a  statute  in 
Bucks,    devised  all  her  manors,  messuages;  lands, 
tenements,  hereditaments,  and  real  estate  whatsoever, 
io  Kent,  Essex,  Bucks,  Bedfordshire,  or  elsewhere  in 
the  kingdom  of  England,  of  which  she  was  any  ways 
seised  or  entitled  to;  unto  her  nephew.    By  a  latter 
clause  the  testatrix  gave  aU  the  rest,  residue,  and  re- 
mainder of  her  personal  estate,  plate,  gold,  &c.  and 
all  her   mortgages,  bonds,   specialties,  and  credits, 
whatsoever  they  should  consist  of,  to  her  nephew 
and  niece. 

The  question  was,  whether  the  chattel  interests 
of  the  testatrix  passed  by  the  first  clause  in  the  will. 
Lord  King  decreed  that  they  did  not ;  and  this 
decree  was  affirmed  by  the  House  of  Lords. 

94.  The  doctrine  established  in  the  two  preceding 
cases  'has  been  in  some  degree  contradicted  by  the 
three  following  cases,  in  which  general  words  have 
been 'applied  both  to  freehold  and  leasehold  property. 

95.  T.  Addis  being  seised  in  fee  of  some  lands,  Addis  ▼. 
and  possessed  of  other  lands  under  a  lease  for  twenty--  2  P.  WmSir 
one  years,  all  in  the  possession  of  A.  B.;  and  it  being  ^^^* 
very  difficult,  by  reason  of  long  unity  of  possession,  to 
distinguish  the  freehold  from  the  leasehold  premises ; 
devised  all  his  messuages,  lands,  and  tenements,  in 

the  parish  of  D.  which  he  then  stood  seised  or  pos- 
sessed of,  or  any  ways  interested  in,  and  which  were 
in  the  possession  of  A.  B.,  unto  his  wife  Jane  for  her 
life ;  remainder  to  his  brother,  and  the  heirs  of  his 
body;  remainder  over. 
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Lord  King  said^  the  question  was,  whether  llie 
leasehold  passed  with  the  freehold;  he  owned  the 
limitationd  were  improper,  but  then  the  words  were 
very  strong ;-— 4^1  the  lands  which  the  testator  was 
seised  or  possessed  c£,  or  any  ways  interested  in  ^ 
w^ch  words,  possessed  of  or  interested  in,  properfy 
referred  to  a  leasehdid  estate ;  and  distinguidied  this 
case  frpm  that  of  Rose  v.  Bartlet,  where  the  words 
jpossessed  of^  or  any  ways  interested  in,  were  not  to 
be  found*  And  as  the  lease  for  twenty-one  years  was 
iield  of  tike  churdi,  and  always  renewable,  the  lessee, 
who  was  the  testator,  might  look  opon  himsdi^  fiom 
4}ie  right  he  had  to  renew,  as  havii^  a  perpetual 
esti&te  therein,  a  kind  of  inl^ritanee ;  therelbie  the 
leasehold  premises  ought  to  pass  by  the  wiUL    And 
decreed  accordii^ly. 
Lowtkerv.        96»  ^^  J-'  Lowtiier  bmng  fieehoid  and  leasehold 
^reiidish,    e^tes  in  the  cMHty  of  Ciuaberiaad,  devised  in  these 

words :  <<  I  give  all  my  manors,  lands,  tenements, 
wines  of  coal  amd  lead,  vents  and  iiereditameots 
wfaat^oever,  «a  Cumbedafid,  to  J%  Lowdier  in  tail. 
And  whereas  I  amowner  of  sevnal  buigage  te&nres 
in  Cockermottth,  it  is  my  will  diey  diaU  mot  be  en- 
tailed, as  I  have  done  my  other  estateain  Cumber- 
.  land ;  and  therefore  I  devise  llrem  to  Sir  W«  Lowther 
and  his  hdrs.'' 

A  queMion  arose,  whether  the  leasehold  estates 
passed  by  iiie  devise  to  X  Lovrther,  or  to  Sir  W. 
Lowther,  the  residimiy  legatee. 

Lord  Keeper  I{«idey  said,  it  was  plain  fimn  the 
<dause  excepting  the  bu]^;i^  tenuxes,  that  the  testator 
thought  he  had  entailed  these  leaiseholds  ^on  James 
Lowther.  The  wdrd  estates  in  die  will  was  a  genesal 
term,  and  comprehended  both:fteehold  and  leasehold, 
and  was  not  restrained  to  either.  But  it  was  said  that 


he  havii^  both  sorts  of  ettales,  by  th6  general  V7t)rd«, 
estates  of  inheritance  only  passed*  according  to  the 
case  of  Rose  v.  Bartiet,  a  single  authority*  where  it 
was  held^  tbat  the  words  iands  and  teheinent^  rdated 
to  estates  of  inheritance  tuily.  That  resolution  o&ight 
be  law  in  that  particular  case*  thou^  he  could  see 
no  reason  why  those  words  shoidd  not  include  lease- 
holds too*  as  they  had  been  held  to  do  where  othit 
Words  were  added,  as  in  Addis  v.  Clement ;  landiin 
wUch  he  was  any  wtgs  mietested.   In  the  present  cistse 
there  were  words  inserted  which  were  material  to 
pass  leaseholds,  as  mines,  rents ;  which  it  SK^otild  be 
strange  to  suppose  him  to  devise,  without  the  kinds 
of  which  they  were  the  profits,  and  from  whence  they 
flowed.     He  could  never  intend  to  give  them  in  the 
imifaley  douse*  after  he  iiad  befeire  specificaUy  de« 
vised  every  estate  he  had. 

97.  A  testktor  being  seised  of  tithes  in  fte,  and  Turner  v. 
havixig  a  Idase  of  oAfcr  tithes  ibr  years*  perpetually  ?Bro.R,78. 
renewable,  wfthout  ifine*  devised  ail  his  lands,  tene- 
HKnts;  tithes,  &c.  to  the  defendant.  The  ptatntii^ 
behig  the  pentonai  retiresentaiive  tif  dife  testator* 
fled  his  bill  ibr  the  leasehold  tithes ;  insisting  ijiat 
t^e  freehold  tithes  only  passed  by  tiie  vr^ll. 

Mr.  Baroik  Eyre,  sitting  for  tbe  Chancellop,  said 
the  case  of  Rose  v.  Bartlett  had  been  often  r^ned 
to  and  acknovdedged ;  one  could  not  liut  respect  a 
C9ae  ISO  supported,  yet  one  could  not  'help  askhig 
^y,  by  so  general  an  expression,  all  the  lands  diould 
act  pass.  No  reason  was  given  in^e  cases ;  thei% 
1MKS  none  aiisinrg  from  the  4kv6m  «b6wn  tb  an  hm  at 
W ;  for  the  ofrdinary  otneret  df  kin  were  oot  con- 
sidered in  that  light  There  %as  lione  "fhsUSi  ^tisb 
gen^nd  rules  of  c<mstmeddti.  if  Hhb  yimrds  were  tly& 
sMme*  and  "Ule  testatd(r  1«sd  <Ady  aae  'bmtitt, 
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to  give  her  the  same  lands  in  fee ;  and  therefore  the 
residuary  clause  must  be  so  constraed  as  to  avoid  this 

inconsistency. 

On  the  other  side  it  was  contended,  that  it  wa^ 
manifest  the  testator  did  not  mean  to  die  intestate, 
.as  to  any  part  of  his  real  property;  not  onljrfrom 
the  expressive  words  in  the  residuary  clause,  but  also 
from  the  introductory  words  of  the  will,  "as  to  my 
worldly  substance;"  which  had  been  always  under- 
stood to  consist  of  real  and  personal  estate  j  and  to 
indicate  an  intent  in  the  testatOT  who  used  them,  to 
dispose  of  all  his  property.   The  testator's  first  devise 
to  his  mother  was  only  of  a  part  of  his  real  estate ; 
creditors  were  entitled  to  another  part,  that  is,  so 
much  as  would  be  sufficient  by  sale,  to  discharge  their 
iW!umbrances ;  the  l^atees  were  entitled  to  a  further 
part  thereof;  yet  there  still  remained  some  part  to 
dispose  of;  and  this  remainder  the  t^tator  had,  with 
perfect  consistency,  given  to  his  mother,  by  the  resi- 
duary clause.     The  views  with  which  he  made  these 
two  devises  were  sufficiently  obvious ;  by  the  former, 
in  all  events,  and  subject  to  no  incumbrance,  be 
maxie  a  provision  for  his  mother ;  by  the  latter,  be 
gave  her  the  residue  which  might  remwn,  afler  M 
the  incumbrances  should  be  discharged.   He  had  not 
therefore  given  part  alid  the  whole  to  his  mother. 

In  this  case  the  heir  at  law  was  disinherited,  boA 
by  express  words,  and  by  necessary  implicaticm ;  f«r, 
in  the  residuary  clause,  'the  testator  had  made  use  of 
the  most  expressive  and  comprehensive  words,  in 
giving  to  his  mothar  the  whole  remainder  of  his  red 

property. 

The  Judges  having  been  consulted,  the  Lord 
Laiochbury,  Chief  Baron  delivered  their  unanimous  opinion,  that 
u  East,  290.  j^j^^  Jackson  to<*  an  estate  in  fee  in  all  the  testator's 
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property,  nnder  the  resdduary  clause :  fuid  the  judg-  Doe  v.  th)ut, 
ment  of  the  Court  of  King's  Pencl)  m  England  was  Mo^n  ^^^ 

affirsied.  Surman, 

77.  Where  the  woids,  resid^e  of  my  estate,  pro-  *'^«»*-28^' 
perfcy,  or  e^cts,  appear,  frpm  the  CQpt^xt  pf  the  will, 

to  have  been  confined  by  the  teataji^qr  to  p^nrsqnal 
property  only,  they  will  not  b0  Conrtnwsd  tp  ^^teod 
to  real  estates. 

78.  A  man  haying  setljl^d  al}  Hi*  estate  of  ipherir  I'afl^nt  ?; 
tance  on  his  wife  for  life,  for  b^r  jpinturi^  m^de  hi?  T  Ab,*Eli. 
will,  and  thereby  devised  several  pecuniary  legacies;  ^^^' 

and  then  said,— '^  All  the  re^t  »94  residue  (^  py 
estate,  chattels  rieal  and  personal,  I  give  aod  devise 
to  my  wife/'  The  questioo  ww,  whether  the  reversion 
of  the  jointure  lands  passed  tp  the  wife.  lK>rd  tiar« 
court  decreed  it  did  not,  becwse  the  precedent  an4 
subsequent  words  explained  his  ij^nt  to  carry  only 
his  personal  estate :  for  in  the  first  pi^rt  of  the  wJlU 
having  given  only  legacies,  and  no  land,  the  words, 
all  the  rest  and  residue  of  his  ^fl^bit^  were  relative, 
TflA  must  be  intended  estaJte  of  the  same  nature  with 
that  he  liad  before  devised,  ivhich  was  only  personal; 
fix*  having  before  given  no  real  estate,  there  could  be 
no  rest  or  residue  of  that,  out  of  which  he  had  given 
away  none.  Then  the  words,  chattels  real  and  per-  ^ 
sanal,  eixpiained  the  word  estate,  and  showed  what 
sort  of  estate  he  meant ;  and  made  the  devise  as  if 
he  had  said,  all  the  ^est  of  my  estate,  whether  chattels 
i3eaIi>r:personal,  &c. ;  and  so  confined  and  restrained 
Ae  estended  sense  of  the  word  estate. 

79*  A  testator  devised  as  follows :  *'  All  those  my  Timewell  v. 
fiedbiold  lands  and  hop  grounds,  with  the  messuages  ^  Att'^102 
or  tenements,  bams,  &c.  in  the  tenure  of  L. ;  and  all 
other  the  rest,  residue,  and  remainder  of  my  estate, 
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Lord  Hardwicke  observed,  that  as  the  facts 
QOt  fuUy  before  him,  it  must  go  to  a  trial  at  law.  He 
stated  the  rule  laid  down  in  Rose  v.  Bartlet, .  and 
saidi  *^  Though  in  the  present  case  I  have  no  doubt 
at  all  as  to  the  intention  of  the  testator,  yet  the  rule 
of  law  would  prevail/* 

lOO*  A  testator  being  seised  of  freehold  estates  of 
considerable  annual  value,  and  also  possessed  of  two 
tanss  for  years,  devised  all  his  manors,  and  all  and 
every  his  seven^  messuages,  lamls,  tenements,  and 
Jierfiditamfipts  whatsoever,  and  wheresoever,  which 
beW;Vi  Beis^  of,  interested  in,  or  entitled  to,  lying 
9gid  being  within  the  several  counties  of  N.  E.  &c., 
tp  his  son  for  li£e,  with  impeachment  for  all  wilful 
mst^  f  and  from  and  aft^er  his  decease,  to  the  heirs 
of  his  body. 

This  case  waa  twice  argued  in  K.  B.  Tlie  Court, 
upon  very  full  consideiation,  and  with  some  rdiuct- 
Mice«  determinfid  that  the  two  leasehold  farms  d|d 
not  pass  by  this  devise.  Lord  Mapsfield,  in  delivering 
th^  judgment  of  the  Court,  stated  the  will  at  length, 
and  said  he  did  so  in  order  to  show  that  there  w]ere 
no  words  in  the  will,  except  the  devise  itself,  whidi 
ludiQated  any  integtion  in  the  testator  to  convey  the 
leasehold  premises ;  and  that  although  the  words  of 
the  devise  were  very  comprehensive,  yet  a  system  of 
legal  construction  had  been  established  in  former 
qaaes,  especially  Rose  v.  Bartlet  and  Davis  v.  Gibbs, 
whjk;h  precluded  them  from  considering  the  intention 
of  the  testator  on  the  words  of  the  devise,  as  they 
might  otherwise  have  done,  and  bound  them  in  the 
decision  of  the  principal  case. 

101.  The  rule  laid  down  in  Rose  v.  Bartlet  has 
been,  in  some  degree,  departed  from  by  the  Court 
of  K.  B.  in  the  following  case  : 
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IOC.  H.  Bosville  being  seised  of  several  freehold  Lane  v. 
estates,  and  possessed  of  a  part  of  a  farm  held  under  5  Xerm^* 
the  church  for  21  years,  renewable,  held  with  ano-  345. 
ther  part  of  the  farm,  and  let  together  as  one^ 
devised  all  his  manors,   messuage^t  houses^  Janm^ 
landB,   woodlands,    hereditaments,    and  real  estate 
whatsoever,  to  R.  K  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders^  remainder  to  bis 
first  and  other  sous  in  tail,  remainder  over ;  and  gave 
all  the  rest  and  residue  of  his  ready  money,  rents 
in  arrear,  stock  in  the  pubUc  funds,  jewels,  and  pej:* 
soaal  estate,  to  R.  B.  for  ever. 

Upon  a  question,  in  a  smt  in  Chancery,  whetbeir 
&e  word  Jkrms  carried  the  leasehold  under  ^ 
first  devise,  a  case  was  sent  to  the  Court  of  K.  B. 
fi>r  their  opinion. 

Lord  Kenyon  said,  he  would  say  a  few  words  to 
dtow  the  foundation  of  his  opinion.  It  was  the  duty 
of  the  Court,  in  construinga  will,  to  give  e£^t  ta  the 
devisor's  intention,  as  far  as  ihey  could^  consistently 
with  the  rules  of  law,  not  conjecturing,  but  ex* 
pounding  his  will  from  the  words  used.  Where  cer* 
tain  w<irds  had  obtained  a  precise  techi^ical  meanings 
they  ought  not  to  give  them  a  different  meaning ; 
that  would  be,  a&  Lord  King  and  other  Judges  had 
said,  removing  land*marks :  but  if  there  was  no  such 
appropriate  meaning  to  the  words  used  in  a  will,  if 
the  devisor's  intention  was  clear,  and  the  words  used 
were  sufficient  to  give  effect  to  it,  they  ought  to 
construe  those  words  so  as  to  give  eflect  to  the  in- 
tent, and  not  to  doubt  on  account  g^  other  cases, 
which  tended  only  to  invdive  the  question  in  ob- 
scurity. On  the  Whole  of  this  will,  taldng  it  together, 
he  had  no  doubt.  The  devisor  had  two  kinds  of 
property,  real  and  personal.    It  appeared  by  the 
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case  that  a  part  of  a  farm  held  by  lease  under  the 
archbishop  of  Canterbury  had  been  for  a  long  course 
of  years  in  the  testator's  family,  and  was  considered 
almost  equivalent  to  a  perpetuity,  on  account  of  the 
covenant  to  renew,  and  that  as  far  as  it  could  be 
traced,  it  had  been  let  by  the  testator  and  his  family 
together  with  the  rest  of  the  farm,  which  was  an 
estate  of  inheritance,  and  which  belonged  to  them, 
as  one  farm,  to  the  same  tenant,  under  one  integral 
rent :  every  one  must  be  aware  of  the  inconvenience 
of  splitting  this  farm,  on  account  of  the  apportion- 
ment of  rent,  and  the  power  of  distress ;  and  per- 
haps it  would  be  difficult  for  either  party  to  occupy 
it  beneficially.   The  testator,  having  this  various  pro- 
perty, sat  down '  to  make  his  will,  and  he  devised 
all  his  manors,   messuages,   or  tenenients,   houses, 
farms,    lands,    woodlands,  hereditaments,   and  real 
estate  whatsoever  and  wheresoever,  unto  R.  B.  &c. 
In  many  cases  that  might  be  put,  he  should  not  lay 
much  stress  on  the  word  Jarm ;  whether  it  should 
have  much  or  little  weight  must  depend  upon  the 
subject.     Then,  ailter  giving  some  pecuniae  legacies, 
the  testator  added  a  residuary  clause,  by  which  he 
gave  all  the  rest  and  residue  of  his  ready  money, 
rents  in  arrear,  stock  in  any  of  the  public  iunds, 
jewels,  and  personal  estate,  unto  R.  B.  &c.     Now  if 
this  will  were  to  be  read  by  any  person  not  fettered 
with  legal  and  technical  notions,  he  would  not  hesi* 
tate  about  the  intention,  but  would  say  that  all  the 
landed  property,  without  considering  the   circum- 
stances of  that  landed  property,  was  disposed  of  by 
the  first  clause,  and  all  the  personal  property  by  the 
last.     It  was  material  to  observe  that  the  first  words 
in  tlie  residuary  clause  applied  to  money,  ailer  which 
it  was  not  to  be  supposed  that  the  testator  intended 
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to  recur  to  th^  land ;  he  having  in  the  former  part 
of  his  will  used  words  sufficiently  comprehensive  to 
include  every  i^ecies  of  landed  property*     He  adr' 
mitted  that  seV6raI  of  the  limitations  which  were 
applied  to  real  estate,  were  inapplicable  to  the  species 
of  property  in  dispute  ;  but  he  thought  it  would  be 
too  much  to  say  that  that  observation  alone  should 
preclude  the  idea  that  the  testator  intended  to  pass  the 
leasehold  part  of  the  farm,  under  the  ;w^ords  used  in 
the  first  clause  ;  as  it  was  well  known  how  frequently 
many  of  the  limitations  used  in  a  will  were  inappli- 
cable  to  every  species  of  property  disposed  of  by  it. 
He  did  not  wonder  that  the  Court  determined  the 
case  <rf^  Pistol  V.  Riccardson  with  reluctance,  for  it 
appeared  that  that  case  came  before  the  Court  at 
several  diflerent  times.    He  only  lamented  that  the 
case  of  Addis  v.  Clement  was  not  then  cited;  for 
'Lord  Mansfield  seemed  to  feel  himself  pressed,  by  a 
torrent  of  authorities,    to  decide   contrary  to  his 
1)ctiir  ju%metit.    And  he  could  not  forbear  think- 
ing, that  if  Addis  v.  Clement  had  been  mentioned, 
the  Court  would  have  decided  the  other  way  with 
less  reluctance.    The  reason  why  they  determined 
in  that  case  that  the  leasehold  farm  did  not  pass  by 
tHat  will  was/  because  they  thought  that  all  the  words 
there  used  had  received  in   other  cases  a  certain 
technical  construction,  and  therefore  that  they  were 
bound  by  those  decisions.    But  the  Court  had  not 
that  difficulty  to  encounter  ip  this  case,  because  here 
they  find  another  word  in  the  will,  farms^  which  in 
its  general  signification  means  that  which  is  held  by 
a  person  who  stands  in  the  relation  of  tenant  to  a 
landlord.    The  extrinsic  circumstances  also  weighed 
stron^y  in  this  case.    Therefore,  taking  into  consi- 
deration the    residuary  clause,  in  which  the  items 
Vol.  VI.  R 
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enumerated  were  all  personal  chattels,  and  that 
testator  did  not .  mean  to  die  intestate  as  to  any 
of  his  property,  though  the  property  in  dispute 
a  personal  estate,  yet  as  it  was  connected  with  lancl^ 
he  thought  the  construction  that  the  family  had  put 
upon  the  whole  will  was  the  true  one. 

The  following  certificate  was  afterwards  sent  to  tbe 
Court  (rf*  Chancery : — "  We  have  heard  this  case 
argued,  and  considered  the  effects  of  this  will,  and 
are.  of  opinion,  taking  the  whole  will  together,  that 
the  leasehold  property  in  question  is  not  included  in 
the  residuary  bequest,  but  passed  by  the  prior  devise  y 
although  some  of  the  limitations  applied  to  the  real 
estates  are  inapplicable  to  this  species  of  property.** 

lOS.  In  a  subsequent  case  Lord  Ch.  J.  Eldon  and 
the  other  Judges  of  the  Court  of  Common  Flea»  held 
tlu(t  the  rule  laid  down  in  Rose  v.  Bartlet  was  a  rale 
of  property  not  to  be  shaken  ^  and  therefore-  that 
under  a  general  devise,  leaseholds  did  not  pass^ 
unless  there  was  something  to  show  an  evident  inten- 
tion that  they  should  pass. 
lliompsim  104.  Mr.  Thompson  being  seised  of  the  manor  of 

2B^T^3^^.     W.  and  other  freehold  estates-  in  Yorkshire,,  and 
i  Ves.  47G.     possessed  of  £wo  leasehold  houses ;  devised  his  manpr 

of  W.,  and  all  other  his  manors,  messuages,  lands^ 
tenements,  and  hereditaments,  to  trustees  and. their 
heirs,  to  the  use  of  his  first  and  other  sons  of  his  body 
in  tail  male,  with  several  remainders  over,  in  .strict 
settlement ;  and  devised  all  his  money,  securities .  for 
money,  goods,  chattels*  and  effects^  and  all  other 
his  personal  estate,  not  before  disposed  of,  to  his 
brother  and  sister. 

Upon  a  case  sent  by  the  Court  of  Chancery  to  the 

Court  of  C.  B.  the  question  was,  whether  the  lease- 

•  •  • 

hold  passed  under  the  first  general  demise. 
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liOrd  Eldon  stated  the  reasons  for  the  certificate  ; 
and .  s^r  observing  that  Lord  Kenyon  had  said  in 
the  preceding  case,  that  it  was  the  duty  of  courts  of 
justice  to  give  effect  to*  the  devisor's  intention,  as  far 
as  they  could  consistently  with  the  rules  of  law,  not 
conjecturing  but  expounding  his  will  from  the  words 
used ;  and  that  he  was  particularly  impressed  vrith  the 
latter  expression,  <<  not  conjecturing,  but  expounding 
his  will  from  the  words  used  j"  he  said,  that  whether  the 
rule  laid  down  in  Rose  v.  Bartlet  were  wisely  adopted . 
or  not,  it  was  unnecessary  to  deternune  ;  but  that  case 
having  once  established  a  general  rule,  he  had  luther 
consent  pointedly  and  avowedly  to  contradict  that  rule 
in  terms,  tlian  to  acknowledge  it  in  words  and  deny  it 
in  effect,  by  raising  distinctions  which  in  fact  made 
it  impossible  for  any  man  to  decide  in  any  particular 
case,  what  was  the  l^al  construction  of  a  will,'  as  to 
this  point,  tUl  he  had  obtained  the  authority  of  a 
court  of  law,  in  a  judgment  upon  the  will,  for  the 
<^inion  which  he  gave.  That  it  did  not  appear  that 
there  was  any  equitable  right  of  renewal,  nor  even  the 
premises  in  question  blended,  in  enjoyment  or  other- 
wise, with  any  freehold  land ;  there  was  no  difficulty 
in  distinguishing  them  from  each  other,  they  had 
never  been  demised  together,  at  one  rent,  reserved 
to  heirs  ;  they  were  »hort  terms.  No  one  of  those 
particular  circumstances  which  were  relied  upon  in 
former  cases  existed  in  this.  It  was  the  ^mple  case 
of  terms  for  years,  and  a  case  of  property,  jpr»?itf>cte 
that  sort  of  property  which  a  disposition  of  personal 
estate  must  be  intended  to  pass.  That  the  estates 
included  in  the  general  devise  were  limited  to  the  issue 
of  the  devisor ^in  tail,  with  several  remainders  '  over. 
He  entered  into  an  examinatioa  of  all  the  preceding 
cases,  and  concluded  by  saying, — "  The  rule  in  Rose 
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V,  Bartlet  is  a  rule  which  his.  been  acknowledged 
for  ages,  and  upon  which  I  shall  act»  until  I  am 
informed  by  the  highest  authority  that  I  am  no  long^er 
to  regard  it :  till  I  shall  be  so  infonnedj  I  shall  sub- 
stantially regard  it  in  judgment;  for  I  think  it 
better  to  over-rule  it  altogether^,  which  I  must  not  do, 
than  to  deny  to  it  its  effect,  upon  grounds  which  do 
not  completely  satisfy  my  mind,  as  solid  and  safe 
grounds .  of  distinction.''  . 

.  All  the  other  Judges  said  the  rule  in  Rose  v. 
Bartlet  ought  notuto  be  shaken ;  and  itbe  Court  ^eef^ 
tified  that  the  leasehold  facmsesi  did  not  pass  by  ^e 
general  devise. 

105., With  respect  to^the  wxirds  neoessaiy  to  pass 
estates  in  reversion,  wherever  a.  testator  shows'  an 
intention  to  dispdise  «f  all  his  property  byhig  will, 
and  uses  worc^s  sufficient  for  that  purpose,  any 
estates. to  which  he  is  entitled  in  reversion  will  pass. 

lOd  A  person  having  a  manor  and  other  lands  in 
Somersetshire,  devised  the  manor  to  A«  for  six  yean, 
and  part  of  the  other  lands  to  R  in  fee,  and  then 
came  this  clause:  *<And  the  xest  of  my  lands,  in 
Somersetishire  or  elsewhere,  I  give  to  my  brother.'* 
It  was  adjudged  that  the  reversion  of  the  manor 
passed  by  the  word  rest. 

107 •  A  person  settled  part  of  his  lands  on  his 
ddU^ter  for  life,  and  devised  another  part  to  his  wife 
for  a  year  after  his  death ;  and  then  devised  all  his 
lands,  not  settled  or  devised,  to  T.  K,  and  his  heirs. 
Adjudged,  that  the  reversion  of  the  lands  tettled  on 
his  daughter,  passed  by  this  devise. 

108.  A  person  being  sased  in  fee,  devised  Blacks 
acre  to  A*  for  life,  and  devised  to  B.  aU  his  lands  hot 
before  devised,  to  be  sold,  and  the  money  to  he  divide 
ed.betwee^  his  younger  children^  The  question  was, 
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whether  the  reversion  of  Kackacre  passed  by  the 
devise  of  alibis  lands  not  before  devised ;  and  it  being 
referred  to  the  Judges  of  C.  B.,  they  certified  that 
the  reversion  was  well  devised. 

109*  A  person  devised  a  house  to  A.  and  his  wife  Willows  v. 
Aur  their  lives ;  and  then,  the  better  to  enable  his  wife  2  Venu  285. 


to  pay  his  legacies,  he  devised  to  her  aU  his  mes-  3  Mod.  229. 
soages,  lands,  tenements,  and  hereditaments  whatso* 
eYer,  within  the  kipgdom  of  England,  not  before 
duiposed  oi^  to  hold  to  her  and  her  heirs.  It  was  also 
foimd  that  the  testator  left  sii^cient  to  pay  his  lega*. 
des,  without  the  reversion  of  the  house. 

The  Court  of  King's  Bench  determined  that  the 
jeversion  of  the  house  did  not  pass;  but  this  judg*- 
ihent  was  unanimously  reversed  in  the  Exchequer 
Chamber.  . 

110.  A  person  who  was  tenant  for  life,  remainder  X^^lhj  t. 

to  his  first  and  other  sons  in  tail,  with  the  reversion  skin?63h^"' 
in  fee  in  himself  having  a  son  and  daughter,  devised 
an  his  lands^  tenements,  and  hereditaments  to  his 
daoghter  in  fee,  in  case  his  son  should  die  without 
issoe.    The  son  did  die  without  issue  j  and  Lord  Holt  Fletcher  v. 
6aid»  th#ugh  the  testator  had  only  a  dry  reversion  in  infra,  c!  11. 
fee»  yet  that  by  the  words,  all  his  lands,  tenements, 
and  hereditaments,  such  reversion  would  pass. 

111.  The  words,  all  my  lands  out  of  settlement^ 
and  also  the  words,  not  by  me  formerly  settled,  will 
eOBorprefaend  reversions  in  fee  after  estates  tail. 

Sir .  W.  Lytton    being    tenant  in  tail  after  pos-  Falkland  y^ 
nihility,  of  scnne  lands,  remainder  in  fee  to  trustees,  3  Bro'parl. 
in  trust  for  himself  and  his  heirs ;  and  being  also  Ca.  24. 
tenant  in  tail  of  some  other  lands,  remainder  to  the  ^21/      ^^* 
righfc  heirs  of  his  father,  and  having  no  issue,  deyis* 
tfi  all  his  messus^es,  lands,  tenements,  and  heredita* 
ments  whatJBoever,  out  (^  setikment^  to  his  nephew 
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Lytton   Strode,  and  his^  lieirs.     The  question  wa5, 
iVhether  the  different  reversions,  to  which  he  was 
'  entitled,  should  pass  by  this  will. 

Lord  Cowper,  assisted  by.  the  Master  of  the 
Rolls,  Lord  Ch.  J.  Trevor,  and  J.  Tracy,  decreed 
tliat  the  reversions  passed  by  the  will..  And  on  an 
appeal  to  the  House  of  Lords,  this  decree  was  affirm- 
ed, upon  the  principle,  that  by  the  >yords,  lands  out  of 
settlement,  the  reversion  in  fee  passed  ;  for  the  same 
lands  may  be  said  to  be  settled  and  unsettled,  namely, 
•settled  as  far  as  the  use  thereof  is  limited,  and  unset- 
Chester  V.      *^^^  ^^  *^  ^^  reversion. 

Chester,  ng.  Sir  J.  Chester,  on  the  marriage  of  his  eldest 

*  -son,  settled  lands  of  SOO/.  per  annum  on  his  eldest 
son  for  life,  remainder,  as  to  part,  to  the  wife  of  his 
son  for  life,  remainder  to  the  first  and  other  sons  of 
that  marriage  in  tail  male,  remainder  to  his  son  and 
his  heirs  male  on  any  other  wife,  remainder  to  him- 
self in  fee.  And  being  seised  in  fee  of  other  lands  in 
possession,  in  Littleton,  Marston  and  Milbroke ;  he 
devised  all  his  lands,  tenements,  and  hereditaments  in 
these  three  places,  or  elsewhere,  not  by  him  formerly 
settled^  or  thereby  by  him  othermse  disposed  qfy  to 
trustees  for  a  term  of  100  years,  upon  the  trusts 
therein  mentioned,  remainder  to  his  younger  son 
in  fee. 

The  eldest  son  died  leaving  six  daughters ;  and 
tlie  question  was,  whether  the  reversion  of  the  estate, 
settled  on  the  eldest  son,  should  pass  by  this  devise. 
It  was  decreed  by  Lord  King,  assisted  by  Loid 
Raymond  and  another  Judge,  1st.  That  the  word 
elsewhere  was  the  same  as  if  the  testator  had  said  he 
devised  all  his  lands  in  the  three  places  particularly 
mentioned,  or  in  any  other  place  whatever;  and 
tliat  there  was  po  reason  to  rejectso  plain,  proper,^ 
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and  intelligible  a  wofd  in  a  will  as  this,  which  pro- 
bably was  inserted  t6  avoid  the  prolixity  of  naming 
the  several  other  places  in  which  the  premises  lay;  it 
i>eing  a  great  estate,  and  difficult,  at  the  time  of 
inaking  the  will,  when  the  testator  might  be  supposed 
to  be  mops  consiBiy  and  without  his  writings,  to  par- 
ticularize all  the  towns.  That  the  word  elsewhere 
was  therefore  the  most  significant,  sensible,  and  com* 
prehensive  word  that  could  be  used  for  that  purpose, 
e^valent  to  the  naming  of  them.  And  it  would  be 
of  the  most  dangerous  consequence,  under  pretence 
of  construing  this  will,  and  assisting  the  testator's 
intentions,  to  reject  a  word  so  material  to  be  made 
use  of^  both  for  the  sake  of  brevity  and  security. 

2dly.  That  the  words^  not  otherwise  by  me  settled^ 
could  have  excepted  only  that  estate  in  the  lands 
which  was  otherwise  before  settled ;  whereas  it  was 
plain  that  the  reversion  in  fee  was  not  settled,  and 
therefore  ought  to  pass  by  the  will.     The  reversion 
in  fee  of  the  lands  in  question  not  being  settled,  the 
lands,  as  to  such  reversion,  were  not  settled ;  so  £hat 
the  same  lands  in  several  respects,  might  be  said  to 
be  settled  and  unsettled ;  viz.  with  regard  to  all  the 
particular  estates  which  w^ere  limited,  the  lands  might 
be  said  to  be  settled;    though  with  regard  to  the 
reversion  in  fee,  it  might  be  properly  said,  that  the  oiover  r. 
lands  were  not  settled ;  and  the  reversion  in  fee  which  Spendbve, 
remained  unsettled,  was  part  of  the  old  estate,  whereof  337.  S.  P. 
the  owner  continued  seised. 

113.  Mr.  Tracey  being  seised  of  estates  in  the  Freeman  v, 
counties  of  Gloucester  and  Worcester,  and  also  en-  cowp^*3W- 
titled    to  the  reversion  of  certain   estates  in  the 
counties  of  Oxford  and  Wilts,  devised  all  and  eveiy 
his  manors,  messuages,  lands,  tenements,  heredita- 
;bents,  and  premises  in  the  counties  of  Gloucestejr 
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and  Worcester,  and-  elsewhere  in  the  kingdom  of 
England,  to  trustees,  subject  to  certain  charges 
thereon,  and  to  certain  limitations  and  estates  to  all 
his  brothers,  by  his  marriage  settlement  The  estates 
in  the  counties  of  Gloucester  and  Worcester  were 
the  only  ones  charged  or  metitioned  in  his  marriage 
^  settlement  The  question  was,  whether  the  reversion 
ill  fee  of  the  estates  in  Oxfordshire  passed  by  the 
^will. 

It  was  contended,  that  from  the  words  of  the  will 
referring  to  the  limitations  of  the  estates  in  Glouces- 
tershire  and  Worcestershire,  and  the  charges  there- 
on, it  was  manifest  the  testator  had  no  other  estates 
than  those  in  contemplation  at  the  time  of  making 
his  will.  But  the  Court  of  King's  Bench  certified, 
that  the  reversion  in  fee  of  the  estates  in  Oxfordshire 
and  Wiltshire  passed  by  this  devise. 

Aekyns  ^  ^^*'  ^*  ^.tkyns,  being  seised  in  fee  in  possession 

Cowp.  808.    of  the  manor  of  Cotes,  and  to  an  estate  there  called 

Pinbury  Park ;   and  being  likewise  entitled  to  the 
reversion  in  fee  of  the  manor  of  Sewell,  in  the  said 
county  of  Gloucester,  expectant  on  the  estates  tail 
of  three  persons  then  living,  made  his  will,  and  there- 
by  devisied  as  follows : — "  I  give,  devise,  and  bequeath 
all   that  the  manor  or  lordship,  or  reputed  manoj  or 
lordship  of  Cotes,  in  the  county  of  Gloucester,  with 
the  rights,  royalties,  and  appurtenances^  and  also  all 
and  every  the  messuages,  farms,  lands,  tenements,, 
afivowsons,  and  hereditaments  whatsoever  of  me.  the 
.4aid  E.  Atk^s,  situate,  lying,  and  being  within  or 
adjoining  to  the  said  manor  or  lordship,  and  also  all 
tha*  my  capital  messuage  or  tenement,  and  all  and 
every  my  lands,  tenements,  and  hereditaments  what- 
soever, whether  freehold  or  leasehold,  situate  and 
being  at  or  in  or  near  Pinbury  Park,  or  elsewhere  in 


the  said  county  of  Gloucester,  with  th?ir  ]q^|[)UJrteiiati- 
ces ;  and  all  .my  estate,  teem  of  yqars^  and  interest 
therein,  unto  and  to  the  use  of  my  executors^  ftc.*^ 
Upon,  trust  to  sell  the  same  for  the  benefit  of  his 
younger  children^ 

Several  years  after  the  death  of  the  testator,  lifae 
reversion  of  th^  miinor  of  Sewell  came  inta  pofsea^ 
sioii ;  and  a  question  arose  between  the  heir  dH  law 
and  the  younger  children,  whether  it  passed  by  the 
will.  A  case  was  made  by  Lord  Thudew  ibr  «he 
i^inion  of  the  Court  of  King's  Bendi,  who  certified 
that  it  did  pass  to  the  executors  by  the  expsess  woic^ 
of  the  wUL 

The  Chancellor  ordered,  that  the  Judges'  certificate  3  Bro.  Pari. 
abouid  be  confirmed,  <  From  this  order  aa  appeai.  was 
brought  to  the  House  of  Lords:    and  a  question 
having  been  put  to  the  Judges,  whether  the  reversion 
of  the  manor  of  Sewell  passed  by  the.  will,  the  Lord  j^  ^ 
Chief  Baiwi  detiyered  their  unaqimous  opinion^  that  Meaidn, 
the  reversion  in  fee  of  the  manor  of  Sdwdl  passed  by  s.  p. 
the  will ;  whereupon  the  decree  was  affirmed.    ! ' 

11^.  It  has  been  hdd  in  two  modem  c^es,  that  Ooodright  v. 
wh^e  there  are  gener^  words  in  the  residuary  jdaHse  2Bo8!"6M.* 
of  a  wiU»  they  )9^  carry  evely  estate  and  lintereat  ^^  ▼• 
whieh  is  not  exptrea^ly,  or  by  necessary  implisaticm^  n  East,  322. 
excluded  ftsm  its.  opei^tion ;  and  will  therefi3re  cany 
aUiDey^'siQn&    ^  • 

'  316.V  As  the  intention  of  the  testator  is  the  role 
by  whiqh  wills  isire  always  conBtmed,  where  it  is 
nianifest  tiiat  a  testator  does  not  intend  to  devise  a 
rev'er^ion  by  general  words,  such  reversion  will  not 
paas. 

117.  A*  Mervin,  on  the  marriage  of  his  eldest  son  Tettv. 
Hemty^  settled  the  manof  of  Arlestown  on  himself  2  Bwt'p  12. 
for  Itfoj  remainder  to  his  son  Hemry  for  life^  remam* 
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der  to  the  first  and  other  sons  of  Henry  in  tail,  &c« 
with  the  reversio]>  in  fee  to  the  father.  A.  Marvin 
had  ^  issue  three  other  sons»  Audley,  James,  and 
TheophiluSy  and  four  daughters;  apd  being  seised 
of  other  lands  in  fee  simple,  he  made  his  will,  by 
which  he  devised  all  those  lands  whereof  he  was 
seized  in' fee  simple  in  possession  to  his  wife  ;  and 
also  all  other  the  lands,  tenements,  and  hereditaments 
whereof  he  was  seised  in  fee  simple,  or  of  which  any 
other  person  was  seised  in  trust  for  him ;  with  a  pro- 
viso,  that  if  his  sons  Henry  and  Audley  (who  were 
his  first  and  second  sons)  should  both  of  them  die 
without,  issue  male,  in  the  lifetime  of  his  son  James, 
(who  was  his  third  son)  whereby  the  estate  settled  on 
his  son  Henry  on  his  marriage  should  descend  on 
his  SQU  James,  that  then  his  son  James  should  not 
take  any  interest  or  estate  in  the  lands  therein-befi>re 
devised  to  him. 

The  question  was,  whether  the  reversion  in  fee  of 
the  lands  which  were  settled  on  Henry  should  pass 
by  this  devise.  The  Court  of  King's  Bench  in  Ireland 
gave  judgment  that  the  reversion  in  fee  did  pass ;  but 
this  judgment  was  reversed  by  the  Court  of  King's 
Bench  in  England ;  and  Lord  Mansfield,  in  delivering 
the  opinion  of  the  Court,  observed,  that  the  words 
used  by  the  testator  were,  certainly  sufficient  to  cany 
the  reversion  in  fee  of  the  lands  settled  on  Heniy, 
if  they  had  not  been  restrained  by  other  words  and 
expressions ;  and  that  the  clause  in  the  will  (besides 
several  others)  which  directed  that  in  case  Henry 
and  Audley  should  die  without  issue  male  in  the  life- 
time of  his  son  James,  whereby  the  estate  settled  on 
Henry  should  descend  to  James,  then  James  should 
not  take  any  estate  in  the  lands  devised  to  him, 
proved  to.  a  demonstration  that  the  testator  did  not 


TttkXXXVin.  Devise.  CA.  x.  §117,118.  251 

mean  to  devise  this  reversion  ;  for  if  he  had,  then  it 

could  never  go  to  James.  A  writ  of  error  wa»  brought  c^^^g    *" 

in  the  House  of  Lords ;  and  the  Judges  having  given 

their  opinion  that  the  reversion  in  fee  did  not  pass 

by  this  devise,  the  judgment  of  the  Court  of  King's 

Bench  in  England  was  affirmed. 

118.  A  person  being  seised  in  tail  of  an  undivided  ^  v.  Avis, 
fourth  of  an  estate,  and  entitled  to  the  reversion  -in  JL  605. 
fee  of  another  fourth,  expectant  on  the  determination 
of  an  estate  tail,  reciting  that  she  was  entitled  to  an 
undivided  fourth  of  an  estate,  &c.,  which  she  thought 
was  an  estate  in  fee,  devised  it  to  a  trustee  in  fee, 
upon  several  tnists :  and  then  came  the  following 
clause—"  And  all  the  rest,  residue,  and  remainder  of 

• 

my  estate  and  effects,  I  direct  to  be  sold  and  disposed 
of,  as  soon  as  may  be  afler  my  decease,  and  thereout 
the  expences  of  my  funeral  to  be  paid,  &c.** 

The  Court  of  King's  Bench  held  that  the  reversion 
did  not  pass ;  for  s^though  those  general  word*  were 
sufficient  to  pass  a  fee,  in  order  to  dnswer  the  pur- 
poses of  the  will ;  yet  in  this  case  they  said  it  was 
manifest  that  this  estate  was  not  in  the  contemplation 
of  the  testatrix  when  she  made  her  will,  it  being 
only  a  reversion  expectant  on  the  determination  of  an 
estate  tail,  which  her  aunts  might  have  barred  ;  and 
the  testatrix  having  by  the  former  part  of  her  will 
disposed  of  all  the  freehold  estate  to  which  she  sup- 
posed herself  entitled.  They  observed  that  it  was 
clear  from  the  purpose  to  which  "a  part  of  the  produce 
of  what  she  directed  to  be  sold  was  to  be  applied, 
namely,  the  paying  of  her  funeral  expences,  that 
she  only  meant  to  dispose  of  something  which  could 
be  sold  immediately ;  and  that  this  reversion  might 
never  have  descended  to  her  heirs. 
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AndMor^-  1.19^  It  was  fonnerly  held  that  lands  fDortgaged 
SSd^'^^truirt^  might  he  devised  by  the  mortgagee,  by  the  words, 
for  others.      i|ll  my  mortgages.    But  afterwards  the  courts  laid  it 

dpfwih   that  these  words  would  oujy  comprehend 

jWMTligages    for  years,  and  not  mortgages  in  fee, 

especially  if  they  were  forfeited. 

WUkimon        .  120.  A  person  seised  of  divers  lands  in  A^y  B.,  and 

c^^4^'  G.  (.  the.  lands  in  C.  being  in  him  by  mortgage,  and 

'^^     '        ^teds  madehiswill;  and  after  devising  the  Umds 

)i^^  A.  and  l^^  to  several  persons  and  their  heirs,  he 

|^e,l4i  the  sestof  his  goodf,  chattels,  leases,  estates, 

i94Wlgtiges,.  debts,  ready  money,  plate,  and  other 

gCKHis,  when9of  he  was  po3ses8ed,  to  his  wife,  after 

bistde^ts.i^qd  l^acies  were  paid ;  and  made  her  his 

j3«^Qiitfix.    The  Court  doubted  whether  the  estate 

VSkfoofMStS^'  PA^sed  to  the  wife,  because  the  word 

mortgage  .  was  coupled  with  personal  things }  and 

bap^u^e.tl^e.  testator  used  the  words,—- whereof  he 

was  possessed. 

Wynnes.  ^^'  ^  Wffaon  who  was  seised  of  lands  in  foe,  and 

Littleion,       gf  jnpftg^gi^  io.  foe, .  devised  all  his  lands  to  A.  B., 

jutfl'l^ve.  several  legacies,  and.  then  said,  *<  All  the 
sesidfie  ofn^y  estate  I  give  to  my  executor."  It  was 
sesolMed,  ^t  the  mortgage  went  to  the  executor* 
JEhit  if«tbe  ^tiUipr  ]3#d  only,  devised  his  lands,  without 
giving  tany.lfgaciQSp  .and  had  bequeathed  the  rest  of 
h|g  j)erBpnid  f^tate  to  his  executcMrs,  there  perhaps  the 
iistort|9agedlapds  would  have  passed  to  A.  B.,  fol*  el^ 
^lew  would  be  .nothing  to  answer  and  make  sense  of 
the.^j|ause,  ^'  all  the  residue  ;'^  for  that  implied  that  he 
liad  already  Revised  3ome  part  of  his  personal  estate  ^ 
M^t.leiWt  it  showed  that  he  intended  part  of  it  should 
hay^  passed* 

122.  This  doctrine,  howejver,  has  been   entirely 
altered}  for  the  nature  of  mortgages  being  now  clearly 
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aacCTtained^  and  the  whole  transaction  till  fbreclosiure  Tit.  is.  c  2. 
considered  as  a  personal  engsigement  only,  in 


which  the  money  is  the  principal,  and  the  conveyance 
c^the  land  only  an  accessary,  it  is  fully  established 
that  neither  the  general  words,  lands^  tenementB,  and 
hereditaments,  nor  any  other  words  particularly  apu 
^foprmted  to  the  description  of  real  estates,  will 
cany  mortgages  in  fee,  if  the  testator  has  other  pt^o- 
perty  to  satisfy  those  words. 

123.  A  person  being  seised  of  several  freehold  Strode  v. 
oianors»  and  of  a  great  personal  estate,  made  his  will^  2  Vem'62i. 
and  after  devising  part  to  his  wife  for  life,  gave  all 

other  his  lands,  tenements,  and  hereditaments,  out  of 
lettlement,  to  his  nephew.  The  testator  afterwards 
finredosed  and  got  releases  of  the  equity  of  redemp-* 
tion  of  some  mortgages  in  fee.  One  of  the  questions 
in  this  case  was,  whether  these  mortgages  passed  by 
the  will  under  the  words,  lands,  tenements,  and  he- 
reditaments ;  and  it  was  agreed  by  the  Lord  Chan-' 
cellor,  assisted  by  the  Master  of  the  RoUs,  and  two 
Judges,  that  mortgages  in  fee,  altliou^  forfeited  ^  ^^  ^^^ 
when  the  will  was  made,  did  not  pa$s  by  diose 
words. 

124.  If  a  testator  has  no  other  property  answering 
the  description  given  in  his  will,  in  point  of  sotuation 
and.  other  citcumstances,  except  mortgages,  they  wiH 
pass  by  general  words,  thongh  not  particularly  adapt-  ante, 
ed  to  die  aufcject,  because  odierwise  the  wfll-  would 
havenoefiect 

m 

lis*  A  person  possessed  of  a  mortgage  of  die  Clarke  v. 
Swan  Inn,  at  Chelsea,  made  his  will,  and  thereby  ^^  ^r 
devised  to  A»  and  his  heirs   *^  all  his  fte^dd  mes- 
suages and  garden  grounds  at  Chelsea.*'    It  was  held 
by  Lord  tiaxdwidce,  on  a  question  whether  the  mort- 
gi^d  uAB|«t^iyaidd  pass  by  this  description^  that  as 
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it  did  not  appear  the  testator  had  any  other  lands 
there,  it  certainly  would. 

126.  Various  opinions  have  been  entertained,  within 
these  few  years,  respecting  the  question,  whether  a 
general  devise  passes  lands  whereof  the  devisor  is 
only  mortgagee  or  trustee.    In  a  case  before  Lord 
Rosslyn    in  1800,    it  was  contended  that  general 
words  did  pot  pass  an  estate  held  in  trust  for  another,* 
unless  there  appeared  to  be  an  intention  that  it  should 
pass  i  to  which  his  Lordship  said,  that  was  certainly 
the  understanding ;  but  perhaps  the  most  convenient 
rule  would  have  been  the  reverse,  as  it  might  be 
more  easy  to  find  a  devisee  than  an  heir.     Lord 
Redesdale,   who  was  then  Attorney  General,  sug* 
gested,  as  amicus  curuet  that  the  rule,  that  an  estate 
held  in  trust  should  pass  by  a  general  devise,  would 
not  be  the  most  convenient,  from  the  frequent  in- 
stances  of  estates  tail  created  by  general  words,  in 
consequence  of  which  the  legal  estate  might  get  into 
an  infant,  fettered  with  an  entail. 

127.  In  a  subsequent  case,  the  Master  of  the  RoUs^ 
Sir  W.  Grant,  having  determined  that  an  estate  held 
Roe  v.Reade,  in  trust  passed  by  the  general  words  of  a  will ;  on  an 
\\d^  ^'      appeal  to  Lord  Eldon,  he  said, — "  I  am  disposed  in 

this  cause  to  concur  with  the  opinion  pf  the  Master 
of  the  Rolls,  meaning  rather  to  state  my  judgment 
that  the  rule  is  not,  that  in  every  case  where  general 
words  are  used,  the  property  shall  or  shall  not  pass ; 
but  that  in  each  case  you  must  look  at  every  part  of 
the  will  for  the  intention  with  regard  to  such  pro- 
perty. •  I  do  not  know  in  experience  any  case  in 
which  the  proposition  is  laid  down  so  strong  one  way 
or  the  other,  as  it  was  laid  down  in  the  Attorney 
General  v.  Buller.  I  know  no  case  which  states  as 
the  rule,  that  trust  estates  shall  not  pass,  unless  the 
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'  intention  that  they  should  pass  appears ;  and  I  in-line 
to  tiiink  they  will  pas%  unless  I  can  collect  ^om  ex- 
pressions in  the  will,  or  purposes  or  objects  of  the 
testator,  that  he  did  not  mean  they  should  pass.    In 
this  case  there  is  no  circumstance,  except  one,  that  I 
shall  observe  upon,  denoting  any  special  intention. 
It  is  the  case  of  a  dry  trust,  all  the  debts  and  legacies 
being  long  pdd,  as  I  now  understand.    There  was 
therefore  a  pure  legal  estate  in  the  testator,  nothing 
remaining  to  be  done  but  to  reconvey.    There  is  no 
one  circumstance  in  this  will  to  cut  down  the  general 
e&ct,  upon  any  notion  of  intention,  imless  it  can  be 
said,  that  where  he  meant  to  create  a  trust,  viz.  as  to 
the  persona]  estate,  he  joins  another  person  with  liis 
wife,  giving  the  real  estate  to  her  alone  -,  but  that  is 
too  tlun  an  evidence  of  intention,  to  afford  much 
inference. 

The  result  is  this :  a  will  containing  words  large 
enough,  and  no  expression  in  it  authorizing  a  nar- 
rower construction  than  the  general  legal  construe* 
lion,  nor  any  such  disposition  of  the  estate  as  is 
unlikely  for  a  testator  to  make,  of  any  property  not 
in  the  strictest  sense  his,  as  complicated  limitations ; 
nbr  any  purpose  at  all  inconsistent  widi  as  probable 
an  intention  to  vest  it  in  his  wife  as  devisee,  as  to  let 
it  descend.  I  know  of  no  case  in  which  a  mere 
devise  in  these  general  terms,  without  more,  where 
the  question  of  intention  cannot  be  embarrassed  by 
any  reasoning  upon  the  purpose  or  objects,  or  the 
person  of  the  devisee,  has  been  held  not  to  pass  the 
trust  estate.  If  there  was  any  such  case,  I  would 
abide  by  it  ^  but  I  do  not  feel  strong  enough  upon 
authority  or  reasoning  to  dissent  from  the  decision  of 
the  Master  of  the  Rolls. 


256  Title  XXXVIII.    Devise.  Oux.  %  1«8— 181. 

And  Equities     ^^  Lands  wfaich  ape  in  mortgagei  and  whereof 
of  Redemp-  the  deviidr  has  only  the  equity  of  redemptions^  will- 
pass  by  the  same  words  as-  estates  in  possession: 
beicauselanik  mortgaiig^  are  only  considered  as  a 
Hde^  I  Ch    P^^^  *^  scjeofing  the  tepd^ymetA  of  a  debt,  and 
Rep/ 101.      ranflin  in  the  moHgagor  fbr  every  otb^r  purpose. 
And  Copy-         ^^«  With  respect  to  the  words  which  are  neces- 
T^^^d 'II        ^^  ^  P^^  copyholds ;  it  is  laid  down  by  I^rd  Haid^ 
Smith,  wicicei  that  where  copyhold  lands  are  smrendered  ^ 

G^*^  ^*      the  use  of  ia  will,  they  pass  by  a  general  devise  of  ail 
Gbdwyn,       the  testator's  lands  and  tenements ;  not^i^khstanding 
^  there  are  freeholds  to  answer  such  devise.  But  ipirhere 

copjdiolds  have  not  been  surrendered  to  the  use  of 
the  testator's  wjll,  they  do  not  pass  by  general  words  j 
becafese  the  want  pf  a  surrender  renders  it  doubtful 
snte,  c  4.     whether  the  testator  intended  to  dispose  of  his  copy- 
holds or  not. 
Milbonrnr.        ISO.  A  person   being   seised  of  real  estates  in 
^^^^^»      Huntingdonshire  and  Cambridgeshire,  and  possessed 

of  copyholds  in  those  counties,  devised  all  bis  mes- 
suages,  farms,  lands,  tenements,  luid  hereditatments, 
with  the  appurtenances,  in  Huntingdonshire  and 
Cambtidgeshiije,  to  his  wife  for  life,  &c.  The  copy- 
ludds  were  not  surrendered  to  die  lAe  of  h$s  wilT; 
and  therefore  the  Master  of  the  Rolls  (Lord  Ken* 
yon)  held,  they  did  not  pas£^  by  it.  . 
Liodoppv.         131.  A  penion  devised  to  trustees  all  his  messuages, 

3BrofR.i88.  c^^*^^^g^»  lands,  tenements,  hereditaments,  an4  real 

estate  whatsoever,  situate  within  the  parishes  of  N. 
&C.,  and  also  all  his  meissuagesr  &c«  in  S.  and  P.,  upon 
trust  to  aell  and  dispose  of  the  saine,  to  pay  his  debts 
and  legacies.  The  question  was,  whether  a  small 
oopyhold  estate,  which  was  supposed  to  be  freehold^ 
passed.  «  . 
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Lord  Thuriow  held,   that  it  did   not  pass :    for 
though,  where  the  copyhold  is  necessary  to  pay  debts, 
it  is  held  equivalent  to  a  description  of  it,  yet  here,  it 
not  being  necessary  for  that  purpose,  it  should  not  ^^^f^  ^* 
pass,  for  the  fiirther  purpose  of  going  to  the  younger  15  Ves.  396. 
child. 

132.  A  person  devised  in  the  following  words :—  Gaacoignev. 

Barker 

"I  give  to  my  son  Henry  all  my  lands,  tenements,  3Atk.8. 
and  hereditaments,  in  possession  and  reversion,  free- 
hold and  copyhold,  in  the  parish  of  Chiswick,  or 
elsewhere  in  the  county  of  Middlesex,  (  which  copy- 
hold lands  I  have  surrendered  to  the  use  of  my  will,) 
to  him  and  his  heirs.'* 

Lord  Hardwicke  held,  that  the  words  in  the  paren- 
thesis were  to  be  taken  as  restrictive  of  the  first  words  Wilson  v. 
of  the  devise :  so  that  the  devise  should  be  construed  ^^^\^, 

3  Ves.  19J. 

only  to^  extend  to  copyholds  actually  surrendered,  s.  P. 
and  not  to  any  others* 

133.  In  the  case  of  Rumbold  v.  Rumbold,  the  copy-  ante.  c.  4. 
holds,,  not  having  been  surrendered,  were  held  not  to  ^ 

have  passed  by-  the  will. 

134.  Where  a  testdtor  had  freehold,  customary.  Roe  v. 
and  copyhold  estates,  and  devised  two  nent^charges  5Bast/5l. 
out  of  all  his  real  estate,  and  also  two  copyholds  in 
Middlesex  for  lives,  and  subject  thereto,  devised  all 

his  freehold  manors,  lands,  &c.  in  Yorkshire ;  it  was 
held  that  certain  customary  estates  which  the  devisor 
had  together  with  freehold  property  in  Yorkshire 
did  not  pass  by  these  words :  for  as  the  lands 
were  holden  by  copy  of  court-roll^  and  passed 
by  surrender  and  admittance,  and  were  generally 
reputed  and  called  copyholds ;  and  the  testator 
having  distinguished  in  other  parts  of  his  will 
between  copyhold  and  freehold  he  must  be  pre- 
VoL-VL  S 
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sumed  to  have  uaed  the  word  fi:eeh<dd  in  its  usual 
and  popular  signification,  as  not  including  these 
customaiy  estates,  conadered  by  himself  as  co)>y* 
holdsl 
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Section  1. 

WITH  respect  to  the  words  which  are  necessary 
to  denote  the  quantity  of  estate  or  interest 
intended  to  be  given  by  the  testator  to  the  devisee, 
the  courts  both  of  law  and  equity,  in  conformity  to 
the  general  rules  of  construction  already  stated^  do 
not  require  in  a  devise  those  legal  and  technical 
words  which,  in  a  deed,  are  deemed  absolutely  neces- 
sary to  the  creation  of  particular  estates ;  but  will 
carry  the  intention  of  the  testator  into  effect,  if  suf- 
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6deiitlT  dedared,  howgirci  defective  tbe   language 

may^be. 
WOTdsskov-      2.  It  has  been  long  eatahlwiifd  that  the  wwd  har$ 
ia^mimtok'  j,^^  ^^^^  |^  o^  in  a  Will  to  cieate  an  estate  in  fee 

tips  to  0ve  ^^ 

the  wiM>le      simirie,  but  that  any  other  words  which  sufficient] j 
i?w^  7'  ^^^  ^'^  intention  of  the  testator  to  give  the  whole 

of  his  interest  in'  the  lands  devised  to  the  devisee, 
will  have  the  same  elfect. 
Bfo  \b.  ^'  Thus  it  was  lescived  so  eari j  as  in  the  leigD  of 

j>efkepplS3.  £dw.  III^  that  a  devise  to  man  m  ferpeluum  gave 

him  an  estate  in  fee.  It  is  the  same  where  the  devise 
is  to  a  person  in  fee  sim|^ :  so  of  a  devise  to  a  man 
and  his  successors ;  the  word  successors  being  deemed 
equivalent  to  heirs^  for  kneres  succedit  patri. 

4.  It  is  said  bj  Perkins,  that  if  lands  be  devised  to 
J.  S.  to  hdd  to  him  and  his  assigns,  he  will  take  a 
fee :  but  Lord  Cdce  says,  if  a  devise  be  to  a  man  and 
his  assigns,  without  saying  for  ever,  the  devisee  has 
but  an  estate  for  life. 

6.  A  devise  to  A.  et  sangidni  suo,  will  pass  a  fee ; 
for  the  blood  runs  through  the  collateral,  as  well  as 
the  lineal  line ;  but  a  devise  to  a  man  et  semim  suo 
only  gives  him  an  estate  tail. 

6.  Where  a  person  seised  of  a  house  and  lands 
leased  them  for  99  years,  and  then  made  his  will,  by 
which  he  devised  to  B.  his  house  and  ail  Iiis  lands  for 
99  years ;  and  then  added  these  words, — "  The  said 
B.  to  have  all  my  inheritance,  if  the  law  will  allow/' 
It  was  held  that  B.  took  a  fee. 

7.  Where  A.  seised  of  lands  in  W.  devised  them 
to  his  son  B.  for  his  life,  and  then  to  remain  to  C.  the 
son  of  B.  except  B.  purchased  another  house,  with  so 
much  land  as  in  W.  for  C^  apd  then  B.  should  sell 
tSie  lands  in  W.  as  his  own.  It  was  held  that  C.  took 
A  fee  in  the  lands  in  W.,  as  B.  did  not  make  any 


Idem. 
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purchase  of  any  other  lands ;  for  the  word  purchase 
imported,  in  common  parlance,  an  absolute  purchase 
n  fee. 

8.  The  words>.  "  fr^ly  to  be  enjoyed,"  have  beep»  Loveacres  ?.  ^ 
held  to  pass  an  estate  in  fee;  as  where,  after  an  in*  ^'^^^^ro 
troductory  clause,  showing  an  intention  to  dispose  of 
his  whole  estate,  a  person  gave  to  his  sons,  T.  M.  and  Oates  v, 
R«  M.9  all  his  lands  and  tenements,    freely  to  be  ^bu^^'ispSj- 
enjoyed  and  possessed  alike ;  it  was  held  that  a  fee  GoodrigUt.v, 
passed.    . But. in  a  modem  case  these  words  were  not  1 1  East,  220. 
allowed  to  have  so  extensive  an  effect. 

9*  .Xn.  another  modern  case  it  was  held  that  a  devise  Doev.Roperf 
to  the  testator's  wife  of  all  his  property,  both  personal  ^  *  ®"^*  ^  *  ^* 
and  real,  for  ever,  passed  the  fee  in  the  real  estate : 
and  that  the  devisor's  intent  to  use  those  words  in  a 
more  restricted  sense,  was-not  shown  by  a  subsequent 
clause  of  the  wOl,  whereby  he  gave  an  additional 
annuity  after  the  decease  of  his  wife  to  a  person  to 
whom  he  had  before  given  a  smaller  annuity,  preced- 
ing the  devise  to  the  wife. 

10.  Lord  Coke  ^ays,  a  devise  to  a  person,^  to  give  l  Inst.  9  b. 
and  sell,  passes  an  estate  in  fee ;  and  this  doctrine 

has  been  confirmed  by  several  determinations.    Thua 
where  a  person  devised  to  A.,  to  give,  sell,  and  do. 
therewith  at  his  will  and  pleasure ;  It  was  held  that  De^se,  pU9. 
the  devisee  took  an  estate  in  fee  simple. 

11.  A  person  devised  lands  to  his  wife,  to  dispose  Moore,  57. 
and  employ  them  on  her  and  his  son,  at  her  will  and 
pleasure.    It  was  held  by  Dyer,  Weston,  and  Welshe, 

that  she  took  an  estate  in  fee. 

12.  A  person  devised  in  these  words,-— ''I  give  ximewell 7. . 
my  houses  in  proad-Street  to  M.  T.  for  her  own  2  Atk°W 
use,    to   give  away  at    her  death  to  whom ,  she 
pleases.''     Lord  Hardwicke  held  that  an  estate  in 

fee  passed. 
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Ckioddden        IS.  A  person  devised  to  Agnes  Pearson,  who  was 
?^^  ^       bis  heir  at  law,  for  and  daring  her  life,  to  be  enjoyed 

bj  her  without  molestation,  and  after  her  death,  to  her 

lawful  issue,  and  if  she  should  have  no  issue,  that  she 

should  have  power  to  di^ose  thereof  at  her  will  and 

pleasure.     The  Court  was  of  opinion  that  Agnes 

took  an  estate  in  fee  pimple,  as  the  contingent  re^ 

Vide  Tomlio-  niainder  to  the  issue  never  vested ;  for  the  testator, 

^^'  by  giving  her  power  to  di^ose  thereof  at  her  will  and 

l^^^'is.    pleasure,  in  case  she  had  no  issue,  had  given  her  a 

fee  simple.  ^  .  i 

^' r*.  A  devise  for  the  benefit  of  childi^n,  during 

their*  minority,  without  any  farther^  dieqposition,  has 

been  held  in  some  cases  to  give  such  children  an 

estate  in  fee. 

NewUmd  v.         15.  A  person  devised  the  residue  of  his  real  and 

2  J^Wms*     personal  estate  to  trustees,  their  heirs,  executorq,  and 

194.  administrators,  in  trust  to  pay  and  apply  the  produce 

and  interest  thereof  for  the  maintenance  and  benefit 
of  such  of  his  grandchildren  by  his  only  daughter 
N.  as  should  be  living  at  the  time  of  his  decease, 
until  his  said  grandchildren  should  attain  the  age  of 
twenty-one  years,  or  be  married ;  and  made  no  farther 
disposition  of  his  estate,  but  only  directed  that  if  all 
his  trustees  should  die,  his  son  in  law  N.,  the  hus- 
band of  his  daughter,  should  be  a  trustee. 

Lord  Macclesfield  said,  the  intention  was  most 
plain,  that  the  grandchildren  should  have  the  surplus 
both  of  the  real  and  personal  estate,  afler  the  age  of 
twenty-one,  for  it  could  not  be  imagined  that  the  tes- 
tator, should  show  a  concern  for  his  grandchildren, 
when  they  did  not  want  it,  and  leave  off' that  care  at 
the  only  time  when  they  could  be  supposed  to  stand 
in  need  of  it,  namely,  when  they  came  of  age,  and 
were  marriageable.   Besides,  it  was  plain  the  testator 
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gave  all  from  the  heir  at  law»  by  vesting  the  whole 
estate  in  fee»  as  well  the  legal  property  as  the  per- 
sonal estate,  in  trustees ;  which  would  not  have  been 
done  had  any  thing  been  intended  to  remain  to  the 
daughter  and  heir:  not  only  the  interest  but  the 
produce  of  the  real  and  personal  estate  was  to  be 
applied  by  such  trustees ;  and  to  help  this  plain  in- 
tention of  the  testator,  the  word  produce  should  be 
taken  in  the  larger  sense,  and  then  it  would  signify 
whatever  the  estate  would  yield,  by  sale  or  other- 
wise ;  and  this  case  was  the  stronger,  in  regard  the 
son  in  law. was  to  be  a  trustee,  in  case  the  other  trus- 
tees should  all  die ;  but  it  could  not  be  intended  - 
that  the  son  in  law  shotAd  be  a  trustee  for  himself^ 
or  for  what  himself  would  be  entitled  to,  should  it 
come  to  his  wife. 

It  is  reported  in  Atkyns  that  Lord  Hardwicke  3Atic.3i6. 
said,  he  could  see  no  reason  tp  approve  of  this  case. 
It  has,  however,  been  admitted  as  an  authority  in  the 
ibllowing  case. 

16.  Q.  P.  devised  all  the  rest,  residue,  and  re-  "P^^  ▼• 
mainder  of  his  real  and  personal  estate  to  two  Amb.^.. 
trustees,  in    trust   for  his   younger    son    G.,   till 
he  attained   twentyH>ne,   and   then  the  trust  was 
to  cease. 

Lord  Henley,  after  taking  time  for  consideration,, 
delivered  his  opinion,  that  6.  was  intended  to  have 
the  whole  beneficial  interest  in  the  residue  of  the  real 
and  personal  estate ;  and  that  the  trust  was  to  con* 
tinue  only  during  his  n^nority.    That  it  was  the  same  ^^  ^- 
as  if  the  testator  had  said,:— I  give  the  estate  to  trus-  iiLmv518. 
tees,  in  trust  for  G.  till  he  attain  21,  and  then  to  G.  ^^J- 
and  his  heirs.    That  Shephard  v.  Newlimd  was  a  sves-HU 
much  stronger  case. 
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/    17,  A  devise  to  trustees  in  fee,  in  trusC  for  A*  B., 

without  any  words  of  limitation,  has  been  held  to  pass 

the  beneficial  interest  in  fee  to  A.  B*    • 

^L  11  18,  Upon  a  case  sent  out  of  Chancery  for  the 

V.  Sbephard,  opinion  of  the  Court  of  K.  B.  the  facts  were ;  a  per- 

8  Term  R.     ^^^  j^^  devised  to  truftees  and  their  heirs  a  certain 

estate,  in  trust  for  Joan  the  wife  of  John  Kppet  and 
James  her  son ;  one  moiety  of  the  profits  to  be  applied 
by  the  trustees  to  the  separate  use  of  the  said  Joan, 
and  the  other  moiety  to  be  laid  up,  or  otherwise 
improved,  till  the  said  James  should  arrive  at  his  age 
of  21  years.  And  his  wiU  was,  that  if  the  said  Joan 
should  die  during  the  minority  of  the  said  James,  the 
trustees  should  lay  up  the  increase  and  profits  of  the 
mother's  moiety,  for  the  benefit  of  her  son ;  and 
after  the  decease  of  the  said  Joan,  should  permit 
,and  suffer  the  said  James  to  enter  upon  and  enjoy 
the  whole,  as  soon  as  he  attained  the  age  of  SI 
years. 

It  was  insisted  that  James  took  only  an  estate  for 
life,  because  no  words  of  inheritance  were  added  to 
the  devise  to  him.  That  the  argument  drawn  from 
the  cases  in  Peere  Williams  and  Ambler,  that  the  bene- 
ficial interest  which  the  devisee  took  was  co-extensive 
with  the  legal  interest  devised  to  the  trustees,  was 
untenable,  because  it  tended  to  show  that  in  ail  cases 
where  an  estate  was  given  to  trustees  and  their  heirs, 
in  trust,  the  cestui  qiie  trust  must  take  a  fee;  But  the 
estate  of  the  cestxd  que  trust  was  not  to  be  measured 
by  the  estate  devised  to  the  trustees,  and  a  contrary 
doctrine  had  at  all  times  prevailed,  namely,  that  the 
heir  at  law  takes  whatever  is  not  expressly  devised 
away  from  him» 

It  was  said  in  reply,  that  it  was  not  necessary  to 
contend  that  the  heir  at  law  would  take  whatever 
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was  not  devised  away  from  him,  because  here  the  fee 
was  expressly  given  to  the  trustees ;  and  by  that 
devise  the  testator  had  manifested  his  intention  that 
the  heir  at  law  should  not  take.  Then  if  the  estate 
did  not  descend  to  the  heir  at  law,  the  qi^estion  was, 
to  whom  it  was  devised.  And  the  two  cases  cited 
from  Peere  Williams  and  Ambler  showed  that  the  law 
had  already  put  a  construction  on  a  wUl  framed  like 
the  present,  and  had  said  that  the  cestui  qtie  trust 
should  take  a  beneficial  interest  in  the  whole  that  was 
devised  to  the  trustees. 

The  Court  gave  no  opinion  when  the  case  was 
argued^  but  certified  that  John  Pippet  took  a  bene- 
ficial interest  in  fee. 

19.  The  quantity  of  estate  intended  to  be  given  Words  of 
may  be  described  either  by  express  words,  or  by  ^^erence. 
reference  to  another  devise  }  and  therefore  if  a  tes- 
tator devises  Blackacre  to  A.  B.  and  his  heirs,  and  p^ .  ^  >g| 
Whiteacre  to  C.  D.,  to  hold  in  the  same  manner  as 

A«  B.  holds  Blackacre,  C.  D.  will  take  an  estate  in 
fee  simple  in  Whiteacre. 

20.  A  person  made  his  will  in  these  words :  **  I  l  Roll.  R«p. 
devise  to  my  eldest  son  and  his  heirs  Blackacre  for  his  3  Bulat.  127. 
part    Item^  I  devise  to  my  second  son  Whiteacre  for 

his  part.''  Adjudged,  that  the  second  son  took  a  fee ; 
because  the  words  had  a  reference  to  the  part  of  the 
eldest  son. 

SI.  Where  the  introductory  clause  prefixed  to  a  Effect  of  an 
will,  shows  that  the  testator  intended  to  depart  with  c£Si*^^'^ 
his  whole  property;  the  subsequent  words  will,  if 
possible,  be  construed  so  as  to  pass  an  estate  in  fee, 
and  to  prevent  an  intestacy  as  to  any  part  of  his   . 
property. 

22.  A  cestid  que  trust  in  fee  of  a  copyhold  estate,  p^     ''* 
made  his  will  in  these  words.'*    All  the  estate  I  have  MSS.  R. 

•  2  ^tk.  37. 
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Imtamd  to  mtdem  iMt  wtmmgt,  vk ajr olale at 
KiAjr  Hau  I  give  to  aijr  dor  fanrtfae^  and  after  Iub 
ittetmt  mj  dam  h  tkat  k  dHaid  be  diyed  of  to 
Mc.  W.  Tt^Mfl." 

Lofd  Hanl«iek&— I  dn^  the  mherilaK 
Jin  caMCi  of  tlv  nature  ilf[ii'ml  on  the 
gtanoa  attfndiiig  them;  and  in  wj  opinion  die 
introductoiy  riaiiiy  of  tins  wSEL  is  decisive.  He  men- 
tions In  intent  to  settle  lus  estate^  fipom  wbenceit  is 
jibdn  tint  he  proposed  moidng  an  absc^nte  di^os- 
tioD  of  the  premises;  irfucfa  could  not  be,  were  the 
devisee  fo  have  but  an  estate  for  life. 
ihbetjkmr.  ^«  A  testatoT  bc^an  fab  wiD  in  these  woids :  ''As 
F^^  u  7^-  *^^^^^S  ™7  woildty  estate,  ^dierewidi  it  has  pleased 
'  God  to  bless  ine,  I  give,  devise,  and  dispose  of  the 
same  in  the  following  maimer.^  He  then  gave  to 
hismoeher  aH  his  estate  at  N.  with  afl  his  goods  and 
chattels,  as  they  then  stood,  for  her  natural  life ;  and 
to  Itiis  nephew  T.  D.' after  her  death,  if  he  would 
but  change'  his  name :  if  he  did  not,  then  he  gave 
him  only  20/.  a  year,  to  be  paidThim  for  his  life,  out 
of  N.  Close  aiid  the  faim  held  at  R.,  which  be  gave 
her,'  upon  his  nephew's  recusing  to  change  his  name, 
tio  her  and  her  heirs  for  ever. 

It  was  decreed  by  Lord  Talbot  that  the  nephew 
iook  an  estate  in  fee,  for  the  intent  plainly  appeared 
to  pass  the  inheritance. 

i4f.  The  determination  in  this  case  was  not  founded 
V.  Wright,      entirely  on  the  force  of  the  introductory  clause,  and 

mfra,  ch.  13.  jjj  ^jxie  modem  cases  the  courts  have  refused,  in  the 
Doe  V.  .       •/»        •     •  '         • 

Buckncrt       construction  of  a  wiU,  to  connect  the  introductoiy 

610?™  ^'     clause  with  that  which  contained  the  devise. 

^,        ^  25.  As  the  word  estate  signifies  such  an  interest  as 

Tiie  word 

Stute.  the  tenant  has,  so  that  if  a  man  grants  all  his  estate 

Vimu  Hi  a.  '^^^^^  t^^'  and  his  heirs,  every  thing  which  he  can 

10 
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grant  will  pass  thereby ;  it  has  been  long  established, 
hj  analogy  from  this  principle,  that  in  a  will  the 
words,  all  my  estate,  pass  a  fee  simple. 

26.  A  person  devised  to  his  wife  his  whole  estate,  johnson  v. 
paying  debts  and  legacies.    Adjudged,  that  the  wife  Kerman. 
took  a  fee  by  force  of  the  words,  my  whole  estate ;  334. 

for  they  extended  to  his  land,  according  to  the 
common  parlance,  and  also  to  all  his  estate  in  the 
land. 

27.  In  the  case  of  Bridgewater  v.  Bolton,  it  was  aatc,c.  10. 
resolved;  that  the  fee  simple  of  the  rents  piassed.  Or  ^     • 

il  least  the  whole  estate  of  the  devisor  therein;  for 
aH  liid  estate  was  ia  description  of  his  fee. 

28.  A  person  having  copyhold  estates  t^hich  he  Lane  y. 
had  surrendered  to  the  bse  of  his  will,  devised  in  2  show.  388. 
these  Ifro'rds,-^"  All  other  my  estate,  of  what  nature 

soever,  I  give  to  my  wife  Joan,  whom  I  make  my 
executrix,  ^to  pay  my  debts  and  legacies*  therewith.'*' 
Resolved,  that  the  inheritance  passed. 

29«  A  persoti  devised^' all  her  land  and  estate  in  Barry  r. 
Upper  Catesby,  with  all  theif-  appurtenances,  to  W.  K  f  ^wm8^ 
It  was  objected,  that  only  an  estate  for  life  passed  in  523. 
these  Ibnds ;  for  where  a  man  devises  his  land  and 
estate  in  £fu'6h  a  place,  it  describes  only  the  thing, 
and  iddt  the  interest  ifi  it;  and  the  words  iii  Upper 
Catesby  did  nothing  but  point  out  the  locality  of  the 
thing  ;  and  lands  and  estate  in  this  case  were  syno- 
nyifibus.* 

*  Sir  J.*  Jekyll  said,  the  case  of  Bridgewater  v.  Bolton 
s6€^ed  to  have  settled  the  laW  in  this  point,  it  being 
a  resolution  given  on  great  consideration,  in  which 
LotH  Cowpei*,  when  of  counsel,  discouraged  a  writ 
of  error  in  parliament.  And  I^rd  Holt,  who  pro- 
nduriced  the  judgment  of  the  court,  laid  it  down  as  a 
rule,  that  a  devise  of  all  one's  real  estate,  compre* 
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headed  not  ofdy  tiie  tUii^  Imt  abo  the  interest  in  iL 
The  wofd  estate  natondly  sonified  the  interest  rather 
than  the  subject,  and  its  pnmaiy  s^nificatiofi  lefened 
thereto :  and  though  the  devise  was  of  all  her  1»m1 
and  estate  in  Upper  Catesbj,  this  was  not  restrictive 
with  reqiect  to  the  estate  intended  to  pass  b  j  the  will  ; 
but  onlj  as  to  the  land,  as  if  the  testatrix  had  land  in 
another  parish ;  suppose  for  instance  in  Lower 
Catesbjr,  those  lands  in  Lower  Catesbjr  could  not  have 
passed  bj  the  will ;  and  as  the  wwd  estate  has  been 
agreed  and  settled  to  convey  a  £se  in  a  will,  it  would 
be  dangerous  to  refine  upon  it,  for  then  none  could 
give  any  opinion  thereupon ;  and  these  words  or  the 
like  were  frequently  made  use  of  in  wills :  besides, 
the  word  estate,  if  it  did  not  pass  a  fee  in  the  present 
case,  would  be  quite  void,  since  the  devise  of  the  lands 
did  before  of  itself  pass  an  estate  for  life ;  and  no 
word  in  a  will  should  be  rejected,  that  could  have 
any  construction. 
BsvUfT.  30*  A  person  devised  in  the  following  words: 

G(Ue,  MS.       ^j  J  gj^^  yjj^  jjjy  ymSej  for  so  long  as  she  shall  live, 

S  Vat.  48.      all  that  estate  I  bought  of  Mr.  Mead,  with  its  s^ 

purtenances.  Item^  I  give  to  my  son  Josiah  Gale, 
part  of  that  estate  called  Southfield,  to  him  and  his 
heirs  for  ever.  Item^  I  give  to  my  son  Isaac  Gale, 
the  other  part  of  that  estate,  to  him  and  his  heirs 
for  ever ;  but  if  either  of  them  shall  die  without  issue, 
the  survivor  shall  take  the  whale.  Item^  I  give  to 
my  son  Charles,  all  that  estate  I  bought  of  Mr.  Mead, 
af  ler  the  death  of  my  wife.'*  The  question  was,  what 
interest  Charles  took  in  Mead's  estate. 

Lord  Hardwicke.— "  The  first  point  is,  whether 
an  estate  for  life  or  in  fee  passed  by  the  devise  of 
that  estate  which  he  bought  of  Mead ;  and  I  am  of 
opinion,  that  it  extends  as  well  to  a  gift  of  the  thing 


Title  XXXVIII.    Devise.   Ch.  xi.  §  30.  269 

itself,  as  of  his  whole  interest  in  it.    So  have  been 
all  the  latter  determinations,  upon  the  reason  that 
men  are  inopes  consUU  when  making  their  wills^ 
which  was  the  case  here  ;  for  this  will,  if  not  made 
by  the  testator  liimself,  was  certainly  made  by  some 
very  unskilful  person.  However  his  intention  appears 
to  dispose  of  his  whole  estate  among  his  children.  In 
all  the  modem  cases  where  the  word  estate  is  used,  it 
has  been  held  to  pass  a  fee,  unless  there  be  some  words 
used  to  restrain  that  generality ;  for  estate  is  genm 
generaUssmum^  as  held  by  Lord  Ch.  J.  Holt  in  the 
case  of  Bridgewater  v.  Bolton.     It  was  objected  that 
there  4^ould  have  been  the  word  my,  but  the  want 
of  it  makes  no  difference,  for  the  words,  all  the  estate 
I  bought  of  Meady  are  fully  sufficient  to  carry  as 
well  the  whole  interest,  as  the  thing  itself.     It  was 
next  objected,  that  where  the  testator  gives  but  a 
life^estate  to  his  wife,  he  has  used  the  very  same 
words  ;  but  no  argument  can  thence  be  drawn,  that 
where  he  has  not  expressly  given  an  estate  for  life^ 
he  did  not  mean  to  give  a  fee,  but  it  rather  turns  the 
other  way.    He  apprehended  those  words  might  give 
a  fee,  and  has  therefore  restrained  them,  in  his  wife's 
case,   to  an  estate  for  life,  but  adds  no  restraint 
where  he  meant  to  give  them  their  full  scope.  But 
what  weighs   most  in  all  those   cases  is,  that  the 
testator  is  making  a  division  of  his  whole  substance 
amongst  his  children,  and  as  I  said  before,  presumed 
to  be  inops  consilii,  and  his  intent  therefore  shall  be 
carried  into  execution.    This  case  is  stronger  than 
that  of  Ibbotson  v.  Beckwith,  whence  arises  another  ante,  §  23. 
-answer  to  the  objection  of  his  having  used  the  word 
estate,  as  well  where  he  makes  a  devise  to  his  wife 
for  life  only,  as  in  that  in  question ;  and  shall  there- 
fore not  be  presumed  to  intend  different  interests. 
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viz.    the  incorrectness  of  the  wiJJL.   This.. was  given 

a^  an  ap3wer  by  Lord  Talbot»  wd  k  equally  so  upon 

this  will,  which  is  ^so  a  very,  incorrect  QDie/!       i  #-. 

Holdfast  y«        31.  A  person  being  seised  in  fee  of  a  liouse  and 

iTermR.     land  at  Braywick,  in  the  county  of  Berks^  devised 

^^1-  the  same  in  the  words  following  :-*<«-<<  I .  give  and 

Chichester,  v,  _  .  ■»*-■»*■.  ^  -» 

Chichester,  bequeath  to  Mrst  Martin,  my  estate- at  Braywick^ 
4  Taunt.  1 76.  gerks."    It  was  Ciontended  that  these  words  did  not 

Chorlton  v.  '  ,      ^ 

Taylor,  pass  a  fcj^j  fojr  3^ant  of  the  word  dU ;  but  the  Court 
1 60!*  ^  ^*  ^^'^^  *^*  *^^  devise^  took  an  estate  in  fee*.. .  .  i 
Smith  V.  9^«  I'b^  words  testamentary  estate  will  also  {lass  a 

???  Bi  It  ^^  Bimple,  where  there  is  an  introductoiry  clause  <in«- 
444.'  dic^ting^ain  intention  to  dispose  of.  all  tha  testatcn^^ 

property. 

38.  Where  the  word  estate  is,.usftd  only  foe  the 

purpose  of  describing  the  local  situation  of  the^lands 

devised,  it  will  not  have  the  eflfect  of  passing  an  estate 

in  fee  J  as  will  be  shown  m  a  subsequent  chapter.  • 

All  my  real       3^.  The  words  «.  all  my  real  property*'  willi»rry 

Property.     .    /,       .      , 

lee  smtiple. ^    - 

l^ichola  V.  A  copyholder  devised  his  .estate  in  these  w<urds : 
Butcher,       i<  £  ^^  y^  ^^^  bequeath  all  my  iseal  iund  personal 

lo  Vea*  i7ut  , 

property  to  my  wife.'*  .  ,  ...    . 

Sir.  W.  Grant  said,  that  in  theitbsen^e  of  direct  jau* 
thorities  vpon  the :  subject,  h^,  tboughl  the  testator 
must  be  considered  to  have  intended  to  pass  his 
whole  interest,  as  he  did  not  see  how  a  man  could  be 
said  to  give  all  his  property,  unless  all  his  interest  in 
it  passed.  It  seemed  in  many  cases  that  the  Judges 
had  explained  the  meaning  of  the  word  estate,  by 
saying  that  it  imported  the  absolute  property « 
The  words        95.  A  devise  of  all  a  person's  right,  t»tl^  and  in- 

^ftnte^^t!  *^'^^*>  ^^  P^^  *  ^^'  ^  where  a  woman,  being 
Cole  y.         tenant  for  life  of  a  house,  remainder  in  tail  to  her 

3Bl!j.Tvi  ?^>  ^^^  ^^  reversion  in  fee  in  herself,  devised  aB 


TiOe  XXXVIII.    Jkvite.   Ch.  xi.  §  35—39.  2?  I 

her  r^t,  title,  and  interest,  in  the  house  to  her 
son.  It  was  resolved,  that  these  words  passed  the 
Inversion  to  the  son  in  fee.. 

S6.  A  person  devised  all  his  part,  share,  and  interest  Andrew  v. 
of  and  in  the  e9tates  of  T.  C.  unto  his  sister  for  life ;  5  Term  K. 
and  from  and  after  her  decease  he  gave  the  same  to  ^^^* 
JIS. 

Lord  Kenyon  held  that  these  words  passed  an  estate 
in  fee ;  and  said  there  was  no  doubt  but  that  the 
word  interest  would  pass  a  fee* 

37.  The  words,  all  the  rest,  and  residue  of  my  real  All  the  Rest 

-    ••  '  End  Residue 

and  personal  estate,  will  in  most  cases  be  deemed  of  myEsute. 
sufficient,  to  pass  an  estate  in  fee  simple. 

A  devised  SOL  to  his  heir  at  kw,  and  then  gave  Murray  v, 
all  the  rest  and  residue  of  his  real  and  personal  estate  pred.  in  Cba. 
to  his  wife.  It  was  decreed,  that  the  wife  took  an  ?q^*^^^™* 
i^te  in  fee  simple,  in  the  real  estate  of  the  t^staton 

38.  A  will  was  made  thus  :— *'  As  to  all  my  tem-  Tann»  r. 
porai  estate  with  which  it  has  pleased  God  to  bless  3  p!^wms. 
me,  I  dispose  of  the  same  as  follows.**   Hien  there  ^^^* 
were  several  bequeists,  and  then  came  these  words : 

**  And  all  the  rest  of  my  estate,  goods,  and  chattels  CHflb  n 
whatsoever,  real  and  personal,  I  give  to  my  beloved  2^Ld.°R!lyin. 
wife.**   Adjudged,  that  the  words  in .  this  will  were  1^24. 
the  same  as  if  the  testator  had  said,  <*  I  devise  the  rest 
anid  residue  of  my  temporal  estate  ;**  which  therefore 
passed  a  fee  simple. 

39.  In  the  case  of  Shaw  v.  Bull,  Lord  Ch.  J.  Trevor  12  Mod.  5«fc 
said,— -^'  In  the  construction  of  wills  generally,  the 

words,  my  estate,  the  residue 'of  my  estate,  or  the 
overplus  of  my  estate,  may  well  pass  an  inheritance, 
where  the  intent  is  apparent  to  pass  it.  But  such 
intent  to  carry  an  inheritance  by  such  words  must  be 
very  i^iparent,  and  necessary  to  be  drawn  from  the 
words  of  tile  will,  and  circumstances  of  the  case ;  for 
if  the  words  be  indifferent  to  real  and  personal  estate. 
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or  may  be  applied  to  personal  alone,  there  the  heir  at 

law  is  not  to  be  disinherited  by  the  implication  c^ 

such  words,  or  by  any  implication  at  all,  but  what  is 

a  necessary  one/' 

Ridart  ?.  40.  A  testator,  taking  notice  of  a  jointure  he  had 

MS.  Rep.      made,  of  one  moiety  of  an  estate,  upon  his  wife,  gave 

1  Ves.  10.      iier  the  other  moiety  for  life,  for  her  better  support 

and  maintenance ;  and  also  gave  her  a  house  and  a 
parcel  of  land  for  her  life ;  then  he  gave  several  other 
estates  to  his  relations  for  life,  remainder  in  tail,  re- 
mainder in  fee ;  and  then  devised  in  the  foUowiiig 
words :  '*  All  the  rest,  residue,  and  remainder  of  my 
goods  and  chattels,  and  personal  estate,  together 
with  my  real  estate  not  herein-before  devised,  be- 
queathed, or  disposed  of,  I  give,  devise,  and  bequeath 
to  my  wife.'* 

'     The  testator  had  an  advowson  and  wharf  which 
were  nqt  devised  at  all ;  and  the  question  was, 
whether  the  fee  of  the  advowson  and  wharf,  and  the 
reversion  of  the  particular  estate  expressly  given  to  the 
wife  for  her  life,  passed  to  her,  by  the  residuaiy  clause. 
Lord  Hardwicke.-~"  The  estates  not  mentioned 
ia  the  will  cleady  pass  by  th^  residuary  devise,  the 
word  estate  importing  a  fee,  and  therefore  tile  fee  of 
those  estates  is  well  devised  by  the  residuary  clause. 
As  to  the  parcels  devised  to  the  wife  for  life,  I  am 
also  of  opinion,  that  the  fee  of  the  reversion  passes  by 
the  residuar}*^  clause ;  and  that  the  fee  of  the  estates 
particularly  given  before  by  the  same  will  passes  by 
these  words,  appears  from  Allen,  28  j  «  Vent.  9&5 ; 
and  3  Mod.  2S8.  The  only  question  then  is,  whether 
there  be  any  particular  circumstances  to  take  this 
<;ase  out  of  the  general  rule;  and  two  things  have 
been  insisted  on,  viz.   the  recital  in  the  devise  of  the 
moiety,  that  the  testator  intended  no  more  than  a 
pronsion  for  life  \  butpkunly  that  was  not  fais  intent. 


ftf  he  his  given  \m  wife  his  personal  estate^  net  fw 
life,  but  absolutely }  and  it  is  as  clear  that  the  real 
eMste  not  pardcukrly  taken  notice  of»  passes  like wiM 
to  her  in  fee*  It  is  therefore  inferring  too  mndi  from 
tkis  recital,  that  he  meant  to  give  her  nothing  bat 
fi»life»  sinee  he  might  as  veU  intend  to  give  her  the 
absdiite  ^operty,  for  her  better  maintenanee*  The 
seeo&d  thing  insisted  on  is^  that  hole  are  paitifc«daf 
devises  of  some  estates  to  the  wife,  and  that  the 
miduatj  devise  being  to  the  same  person,  it  would 
be  inconsistent  to  make  the  testator  give  her  the 
Mbe  estate,  first  iix  lUki  then  absolutely  ^  the  ge* 
aeral  run  of  authorities  being,  where  the  devisee  for 
life  aad  the  residuary  devisee  are  not  the  same,  but 
difletent  peAons.  But  I  think  this  will  not  avail :  it 
ia  too  much  to  say,  that  where  a  limited  interest  is 
given  in  one  part  of  the  will^  and  a  general  one  in 
another,  that  the  devisee  must  be  eottbied  to  the  par- 
ticular interest ;  though  I  will  not  say  how  it  Would 
he  tf  absolute  negative  wordi^  were  used :  as,  for  life 
only.  The  law  supposes  that  a  man  may  vary  his 
intent,  even  while  he  is  writing  his  wiU,  Which  fite- 
^ntly  happens*  But  there  is  a  particular  argument 
fiumished  from  this  will,  in  support  of  this  construction, 
to  here  ace  remainders  limited  over  in  fee  of  other 
estates  given  by  the  wUl,  which  shows  that  where  the 
inheritance  was  meant  to  be  M)solutety  disposed  aff 
boxa  the  wife,  it  is  dene  so  by  the  will ;  and  that 
what  the  testator  intended  to  give  his  heirs,  is  taken 
by  way  of  eteeption  out  of  the  inb^tanee/* 

41.  A.  person  began  his  will  thus :  ^  As  to  ail  my  Grispon  v. 
temporal  estate  wherewith  it  hath  pleased  Ood  to  iwiu!R^3. 
Uesa  me,  I  give  and  devise  the  same  as  foHows/^ 
Iten  he  gave  several  legacies  to  A.  and  directed  him 
to  sell  all  or  any  part  of  his  real  and  personal  estate, 

Vol.  VL  T 
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for  the  payment  of  his  debts  and  legacies  y  a&d  con^ 

eluded  his  will  with  this  residuary  devise,—'*  As  to 

aU  the  rest  of  my  goods  and  chattels,  real  and  per- 

sonal,  moveable  and  immoveable,  as  houses,  gardens, 

tenements,  .my  share  in  the  copperas  works,  &c.,  I 

give  to  the  said  A. ;''  without  xismg  the  word  estate, 

pr  any  words  of  limitation  whatever.    Lord  Hard- 

wicke  doubted  at  first,  but  was  afterwards  clearly  of 

opinion,  as  the  tes^tor  had  a  fee,  that  A.  took  a  fee. 

Flatter  v.        ^^  ^  person  seised  of  shares  in  the  com  market 

2  Term  R.     of  the  city  of  London,  devised  to  his  nephew  the 

income  of  his  shares  in  the  com  market,  for  his 

natural  life ;  and  all  the  rest  of  his  estates,  with  all 

monies  in  the  stocks,  &c.  to  be  divided  into  equal 

shares  to  £liz.  Snow  and  four  other  persons,  share 

and  share  alike.    It  was  resolved  that  the  last  clause 

JiickBon  V.     comprehended  the  reversion  of  the  shares  in  the  com 

Hogan,  antoj  market,  and  carried  the  absolute  inheritance  in  them 

^    *  *     'to  Eliz.  Snow  and  the  other  devisees. 

Whatever  43.  The  words,  whatever  else  I  have  not  disposed 

disponed  of.   of,  or  any  other  words  of  that  nature,  will  pass  an 

estate  in  fee  simple. 
Hopewell  t.       44.  Thus  where  a  person  devised  ,his  manor  of  R 

A    1 1      A 

1  &Su  239.  *^  ^  ^^'^  ^  ^^^  >  *^^  *^^^  proceeded  thus : — 
Com.R.  164.  <<  Item^  I  devise  all  my  lands,  tenements,  and  here- 
ditaments to  the  said  A.  /fern,  I  devise  all  my  goods 
and  chattels,  money  and  debts,  and  whatever  else 
J  have  not  before  disposed  of,  to  the  said  A., .  he 
paying  my  debts  and  legacies." 

Lord  Ch.  J.  Trevor  held,  that  under  the  concluding 

clause,  whatever  he  had  not  disposed  qfi  an  estate  in 

^   fee  passed. 

The  words        45.  If  a  testator  devises  the  whole  remainder  of 

Remainder    his  Jli^ds,  these  words  will  pass  an  estate  in  fee 

and  Rever* 
sion. 
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46.  A  person  devised  to  his  sister,  and  after  her  Norton  ▼.. 
decease,  the  whole  remainder  of  his  hinds  to  his  i^^^^  j^i^ 
brother,  if  he  survived  her.     Adjudged,  that  these  1 1^*  Kaym. 
words  could  not  extend  to  the  quantity  of  the  land, 
but  to  the  quantity  of  estate  in  the  land;  for  the 
whole  land  was  given  to  the  sister  for  Ufe,  so  there 
could  be  no  remainder  of  that ;  therefore  it  must  be 
die  remainder  of  the  estate  in  the  land,  and  by  con- 
sequence a  fee  simple  passed. 

47*  The  word  reversion  is  also  sufficient  in  most 
cases  to  pass  an  estate  in  fee  simple. 


Thus  where  a  person  devised  in  these  words,— Bajiisv.Gale 
'•  Also  I  give  to  my  son  Charles  the  reversion  of  ^*  ^P* 
those  two  tenements  now  in  the  possession  of  J.  €• ; 


also  I  give  him  the  reversion  of  the  tenements  my 
sister  T.  now  lives  in,  after  her  decease/* 

Lord  Hardwicke. — "  As  to  the  word  reversion, 
I  am  also  of  opinion  that  it  passes  the  whole  interest. 
A  reversion  is  a  right  of  having  the  estate  back  again ; 
and  I  think  that  according  to^orton  v.  Ladd,  where  ^^^*  §  46. 
the  devise  was  of  a  remainder,  this  is  a  good  defvise 
of  the  fee,  unless  there  had  been  words  to  restrain  it. 
flow  can  the  testator  be  thought  to  have  given  but 
a  life  estate  herein  to  his  child,  when  possibly  the  life 
of  the  particular  tenant  might  have  lasted  longer  than  piton  ?• 
that  of   the  child,    and  so  the  child  have  taken  ?^^*»  ,^ 

_^, ,  1  Vera,  o5. 

^Rtfaing  at  all.    This  proves  he  meant  to  give  him  a  contra, 
ice, 

48.  It  is  a  long  established  rule  in  the  construction  Devise  on 
of  wills,  that  if  a  person  devises  lands,  with  a  direc  ^o^^^^^^  o' 

,.  ,  *  '  payingaSum 

tiOQ  that  the  devisee  shall  pay  a  gross  sum  out  of  it,  of  Money, 
the  devisee  will  take  an  estate  in  fee,  without  any  cJ^j^^'i. 
other  words ;  thdugh  the  sum  directed  to  be  paid 
should  not  amount  even  to  a  year's  rent  of  the  land. 

T« 
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This  constructiaQ  i»  founded  <m  the  pnndple  that 
a  devise  of  land  shall  in  all  cases  be  intended  for  ^ 
hooefit  of  the  devisee ;  now  if  a  devisee  was  ia  cswes 
of  this  land  only  to  take  an  esbita  for  life,  be  mig^ 
die  before  he  recdved  ihun  the  land  the  groai 
sraaa  he  had  paid  ;  and  consequently  foe  a  loeer  fag;  the 
devifltt^ 

wiUodcv.         49-  T.  W.  devised  ccq^^yhold  land?*  of  the  naMwe 

Cro^EUz.^'    of  borough  engiish,  to  bis  eldest  son ;  paying  4fi  s. 

204.  toeach  of  his  htothecs  and  sisters*    Adjudged  tkat 

3Rep.206.  he  took  a  fee. 

Collier'9  SO.  A  testa|x>r  devised  hmds  to  bisbxothei^  paying 

Case,  6  Rep.  ^  ^i^e  peison  90  ^1,   and  to  others  smaU    smnsi 

amounting  to  45^«  in  all.    The  land  was  of  the 
value  of  3 /•  per  oumm.    Adjudged  that  the  heather 
took  an  estate  in  foe* 
'  Moore  v.  51.  A  person  devised  all  his  estates^  to  A.  payhig 

3  Keb.  49.     ^^  ^  9^^^  ^  ^  sifipte];s.    Adjudged  a  foe  timgie. 

And  it  appearing  that  the  personal  estate  wa^  not 
su£Kcient  to  satisfy  leggjcie^,  it  must  conseqinentlj  b 
intended  his  real  estate.  Besides,  thedeviisee  waa  not 
executor^  and  therefore  it  could  not  be  intended  of 
the  personal  estate. 
Reeves  t.  5^.  A.  by  bis  will  devised  lands  to  B.,  and  then 

n^lfod  208.  bequeathed  legacies  J  and  gave  ^  /L  to  C,  and  directed 

B.  to  pay  it,  hut  gave  him  two  years  for  that  puir- 
poae.  The  jury  found  the  land  to  be  ivorth  fi% 
shillings  a  year.  It  was  adjudged  that  B.  took  a  ffse  i 
for  the  devise  was  o^  a  eum  in.  gross,  apd  deMtum 
m^  pr(BseHti  sobendum  m  Juturo.  Besides^  it  was  a 
smn  certain^  to  be  paid  to  B«  at  all  event;^  wbeHyer 
th<;  land  yielded  fidl  five  pounds  or  not,  and  ap  not 
Ulo  the  cases  whese  the  sum  devisied  was  to  adse  out 
oftheprofitstf 
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59.  A  devise  of  lands»  charged  with  the  payment  Or  chamd 

of  debts  and  legacies  will,  for  the  same  reawm,  paaa  S\^^. 
n  estate  in  fee  simple* 

M.  A  person  devised  to  his  brother  Richard  all  Addand  ▼. 
Us  lands^  tenements,  and  hereditaments,  and  what*  2  Vm.  S87. 
ever  dae  he  had  in  the  world,  and  made  him  executor, 
desiring  him  to  pay  his  debts  and  legacies.   Adjudged 
on  a  special  verdict  that  the  devisee  took  an  estate 


55.  A.  seised  in  fee  of  lands,  made  his  will  and  Freak  ▼• 
gave  his  cousin  R  20  i,  to  be  paid  out  of  his  lands  J^g"^''''' 
within  one  year }  and  after  oliier  l^acies,  he  gave  all 

Iiis  lands  to  Richard,  generally.  Ai^udged,  that 
Badmrd  took  an  estate  infee* 

56.  A  will  was  made  in  these  woids,«-»<<  AU  the  Doe  ▼. 
lett,    residue,  and    remainder  of   my    messuages,  ^xem  R. 
hnds,    tenements,    hereditaments,   goods,   chattels,  356. 

aad  personal  estate  whatsoever;  my  l^acies  and 
iimeralexpences  being  thereout  paid;  Igiv^  devise, 
aad  bequeath  unto  my  sister  J*  D.,  and  c<Histitute  and 
a^K^int  her  my  executrix,  and  residuary  legatee,  of 
^  my  will/* 

Lord  Kenyon  said,  that  the  first  words  alone  were 
QOt  aofficient  in  law  to  carry  a  fee ;  but  that  he  relied 
on  the  words  immediately  following,  <*  my  legacies 
and  foneral  expences  being  thereout  paid/'  as  suf- 
itiaokt  for  that  purpose  :  for  the  fund  which  was  to 
answear  those  demands,  ought  to  be  as  ample  as  posi* 
dUe.  Those  charges  extended  to,  and  were  to  be 
ttkesL  out  of,  the  property  which  was  before  given 
10  the  residuary  legatee  $  and  if  that  devise  did  not 
eomprise  the  whole  of  the  devisor's  estate,  the  interest  ^^.  ^^" 
as  well  as  the  land,  the  legacies  and  iuneral  expences  [^  ch.  13. 
nii^  noA  be  paid* 
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Doe  T.  57.  A  person  devised  in  these  words, — <'  I  give 

Hj^mcs,^  J  and  bequeath  my  freehold  house  with  the  appurte-^ 

nances,  &c.  and  all  furniture  thereto  belonging,  to  £. 
G.  whom  I  make  executrix  of  this  my  last  will ;  she 
paying  aU  my  just  debts  and  funeral  expences,  and 
l^acies  before  mentioned,  twelve  months  after  my 
death.  1  likewise  leave  to  the  said  £•  G.  all  the  rest 
and  residue  of  my  personal  estate." 

The  judge  before  whom  the  cause  was  tried  being 
of  opinion  that  the  devisee  took  a  fee,  by  reason  of 
the  words,  <<^he  paying  all  my  debts,''  nonsuited 
th^  plaintiff. 

On  a  motion  to  set  aside  that  nonsuit.  Lord  Kenyon 
said, — <<  I  am  clearly  of  ojHuion  that  the  direction 
given  at  the  trial  was  perfectly  right.  In  cases  of 
this  kind  the  question  has  always  been, '  whether  the 
charge  is  to  be  paid  only  out  of  the  rents  and  profits 
of  ,tite  estate,  or  whether  it  is  to  be  paid  by  the 
devisee  at  all  events ;  in  the  former  case  the  devisee 
only  takes  an  estate  for  life,  but  in  the  latter  he  takes 
a  fee,  otherwise  he  might  be  a  loser  by  the  devise. 
Here  the  devisee  is  bound  to  pay  the  debts  and 
legacies,  at  ail  events ;  and  the  charge  is  thrown  on 
her  in  respect  of  the  real  estate.  The  personalty  is 
given  to  her  by  the  next  clause  in  the  will/' 
Goodtitle  ▼.        ^8.  A  person  devised  in  these  words, — <<  All  the 

4'^r496     ^^^^  ^  ^^^  ^  *^^  world,  both  houses,  lands,  goods 

and  chattels,  stock  in  trade,  and  all  other  things 
that  belong  or  may  belong  to  me,  I  give  to  my  pre- 
sent wife  J.  P.,  my  executrix ;  so  that  she  shall  sell 
my  stock  in  trade  and  household  goods,  and  if 
these  will  not  pay  the  debts,  she  shall  sell  neixt  the 
house  pf  fee  in  Penzance,  and  not  Prospednick  ;  so 
that  my  executrix  shall  pay  in  good  time  all  lawful 
debts/* 
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LfOrd  Ellenboroiigh  said  it  was  clear  that  the  eze« 
cutrix  and  residuary  legatee  took  a  fee  in  the  pre- 
mises in  question  \  for  she  was  charged  ¥dth  pay- 
ment of  all  the  debts,  and  she  had  the  land  devised 
to  her,  as  well  as  the  personal  estate,  all  in  the  same 
clause,  in  order  to  enable  her  to  satisfy  that  charge ; 
and  she  could  not  have  less  than  a  fee  in  it,  because 
she  was  empowered  to  sell  it,  which  she  could  not  do 
without  having  the  fee :  as  to  what  was  said  in.  liie 
will  relative  to  the  sale  of  the  stock  in  trade,  and 
household  goods,  in  the  first  instance,  for  payment 
of  debts,  and  if  liiose  were  not  sufficient,  then  the 
house  in  Penzance,  that  was  merely  directory  to  her,  to 
apply  the  personalty  first  for  payment  of  debts,  before 
the  realty,  which  was  no  more  than  what  the  law 
directs  in  the  common  case.  The  distinction  turned  in 
all  the  cases  on  this,  whether  the  debts,  &c.  were  merely  y.^addOT 
a  chaige  on  the  estate  devised,  or  a  charge  on  the  ^  ^^t-  ^^^* 
devisee  himself,  in  respect  of  such  estate  in  his  hands,    ing^  5  '^n^t,  * 

Judgment,   that   the  devisee  took  an  eistate  in  ^^* 

fee. 

* 

59*  The  cases  where  the  payment  of  debts  and 
legacies  is  charged  on  the  estate  devised,  and  not  on 
the  devisee,  will  be  stated  in  the  13th  chapter. 

60.  Where  lands  are  devised,  with  a  direction  ihat  ^  ^^  •»• 
the  devisee  shall  make  a  perpetual  payment  thereout,  for  even™^* 
the  devisee  will  take  an  estate  in  fee ;  for  otherwise 

he  could  not  fulfil  the  intention  of  the  testator. 

61.  A  devised  lands  to  C.  a  younger  son,  and.shailardr. 

willed  that  C.  should  pay  annually  to  his  eldest  son  B.  5*^^!a.. 

,,.,.       ^,x%i     111-  ^''®'  -Blw. 

and  his  heii  s,  3  /.  Resolved  that  this  was  an  estate  744. 

in  fee. 

62.  Lands  were  devised  to  I.  and  S.  and  they  were  Webb  v. 

to  pay  yearly  to  the  merchant  taylors  of  London,  p  ^'^'^^ .  ► 
6/«  10^.    It  was  resolved  that  the  devisees  took  a 
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fise  simple,  by  reason  of  the  annual  paym^ntt  witbout 
aay  regard  to  the  greatness  or  smaUuess  of  the  §Uim  - 
as  the  charge  oontinaed  for  ever,  tti^  eal^ate  inuffc 
ooBtinue  so  too,  for  without  the  ^tate  tb^  clmfg^ 
could  not  be. 
Smith  V.  38,  ^  person  devised  four  coats  to  Jtour  hoy^  of 

2  Saik.'  685.   the  parish  of  D.  for  ever,  and  all  h^  lands,  tepomefitb 
11  Mod.  102.  andhereditam^nts,  and  all  hjs  personal  estatp  to  bm 
wife,  and  her  assigns.    Adjudged*  that  th^  wife  imA 
a  fee  siaij^e,  because  she  tooJk  th^  lands  with  a  per- 
petual charge. 
Or  for  the         ^4^  ^  devise  upou  Condition  oi  paying  an  ansoial 
a  third  per-    sum  to  a  third  person,  during  the  life  of  such  tbird 
"^°'  person,  will  give  the  devisee  an  estate  in  l^e  mmpk^i 

for  otherwise  the  annuity  might  ceases  before   ^ 
death  of  the  person  to  whcm  it  was  given* 
I^  ^-  65.  A  person  devised  lands  to  A.  B.  c6QditioQa% 

2  Show.  49.  that  he  should  allow  to  his  son  Nicholas,  meat,  drink, 

&c«  during  his  natural  life.    It  was  argued  that  this 
was  a  fee  simple  ;  for  Nicholas  had  no  manner  of  pro- 
vision else :  it  was  plain  the  testator  designed  lint 
maintenance  to  be  for  Nicholas's  life ;  and  pot  1^ 
when  A.  B.  should  di<s,   Nicholas  should   starve : 
therefore  it  was  clear'  that  A.  B,  must  have  a  hxgf&t  . 
estate  than  for  his  own  life,  for  otherwise,  instead  of 
having  a  benefit  by  the  will,  he  would  be  piejudieed 
by  it,  if  he  should  perform  the  testator's  wi)L 
Adjudged  that  A.  B.  took  an  estate  in  fee  simple* 
Reed  ▼;  66.  A  person  devised  two  houses  tP  hjs  son  Robert, 

^MolT^S     ^^^^  condition  that  h,e  should  pay  mto  his  two  mt^m 

51^  year,  with  a  clause  of  entiy  fpr  non-payment 
The  Court  was  of  opinion  that  a  legacy  or  dfivise 
was  always  for  1ll^  ben^t  of  the  party ;  so  thlkt  it 
was  reasonable  to  iwke  such  ooostrnction  of  ttus 
will,  that  he  might  have  no  possibility  of  a  losi: 
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for  jf  there  wu  a  devise  to  one,  upon  condition  that 
ke  paid  a  ^om  of  monej  $  if  there  wbs  a  possibility  of 
t  km^  thou^  not  Tery  probable,  it  should  be  con- 
slanied  a  fee  (  and  tho^efore  the  estate  in  this  case 
being  limited  to  Robert,  and  chaiged  with  payments 
t0  the  sietenw  during  l^eir  lives,  pbdnly  proved  the 
intent  of  the  testator,  that  the  devisee  should  have 
m  eetMte  in  fee  simple.  Judgment  was  given  ac- 
cordingly. 

67*  Ti.  Ives  devised  a  house  to  Clement  Boreham  Baddelej  ▼. 
for  his  life,  paying  thereout  40*.  a  year  to  Robert  J ^S^Sl 
Bf^^duun  the  testator's  grandson ;  and  gave  two  copy-  Wilmot,  22s. 
hold  t^ements  to  Sarah  Boreham,  she  pajring  there- 
out  40  s.  a.  year  to  her  mster  Elizabeth. 

The  question  was,  what  estate  Sarah  Boreham 
todL  It  was  admitted  that  if  this  was  an  annuity 
for  life  to  Elizabeth,  it  would  make  it  a  devise  in 
fee  to  Sarah  ;  and  as  this  could  not  be  effectuated 
without  construing  the  inheritance  to  be  given 
to  Samh,  it  raised  a  violent  presumption  that 
the  testator  intended  her  an  estate  of  inheri- 
tSQce. 

The  Court  was  of  qiimon  that  Sarah  took  an  estate 
iQfee. 

68.  A  person  having  a  cop]H^ld  estate,  after  giving  Goodright 
several  l^acies,  gave  to  Maiy  Ramsey  20  *.  a  year  oBkckR 
for  her  life,  to  be  paid  by  his  executors.    He  also  1041. 
gave  to  his  kinsman  T.  Allin  all  his  two  yard-lands, 
with  his  hcMise  and  homestead ;  and  all  the  residue 
Had  remainder  of  his  goods,  chattels,  debts,  mort- 
gages, leases  and  personal  estate,  he  gave  to  the  said 
T«  AUin,  he  paying  his  debts,  legacies,  and  funeral 
expences ;  and  made  the  said  AUin  executor.    The 
foestion  was,  whe^r  the  devise  to  T.  AlHn  was 
for  Ufe  or  in  fee. 


282 


Goodright  v« 
Stockery 
5  Term  R. 
13. 


Ibbetson  v. 
Beckwitb, 
ante,  §  23. 


Andrew  v. 
Soutbouse, 
5  Term  R. 
292. 


Title  XXXVIII.    Deme.    Cfu  ii.  S  68—70. 

Lord  Ch.  J.  De  Grey  said  he  thought  the  real 
estate  devised  to  Allin  was  in  fee  simple ;  and  that 
upon  two  grounds :  1st  By  implication ;  not  indeed 
a  necessary  implication,  strictly  speaking,  but  so  fsx 
necessary  as  it  clearly  arose  from  the  reasonable  con- 
struction of  the  will.  The  annuity  was  given  to 
Mary  Ramsey  for  her  natural  life,  to  be  paid  by  his 
executor;  which  being  of  an  uncertain  duration, 
must  have  an  estate  in  fee  to  support  it.  2dly.  AH 
the  several  devises  to  Allin  followed  each  other  im- 
mediately, and  must  therefore  be  construed  as  one 
clause ;  so  that  the  payment  of  debts  and  legacies 
was  charged  on  the  real,  as  well  as  the  personal 
estate.    The  other  judges  concurred. 

69.  A  testator  began  thus— <'  As  touching  all  such 
temporal  estate,  &c.''  and  then  devised  a  house  to  his 
grandson,  paying  yearly  and  every  year  out  of  the 
said  dwelling-house,  the  sum  of  15  ^.  to  his  grand- 
daughter. 

Lord  Kenyon. — "Though  the  general  introductory 
words  used  in  this  will  would  have  some  effect  in  the 
construction  of  the  subsequent  devises,  as  was  said 
by  Lord  Talbot  in  a  case  before  him ;  they  would 
not  of  themselves  carry  a  fee.  But  it  has  been  veiy 
properly  admitted,  that  the  words,  paying  yearly 
and  every  year,  are  sufficient  for  that  purpose.  That 
annuity  was  intended  to  continue  during  the  grand- 
daughter's life,  though  it  is  not  so  expressly  men- 
tioned ;  and  therefore  of  necessity  the  grandson  must 
take  an  estate  in  fee"  Judgment  was  given  ac- 
cordingly. 

70.  The  following  case  was  sent  out  of  Chancery 
for  the  opinion  of  the  Court  of  King's  Bench.  A 
person  devised  certain  estates  to  h6r  lister  for  Iift> 
and  after  her  decease,  she  gave  the  same  to  E.  South- 


Title  XXXVIII.    Devise.    Ouii.  %  70—73.  283 

xHi8e»  dmrged  with  the  payment  of  an  annuity  of  20^ 
to  J.  T.  for  and  during  the  term  of  his  natural  life. 

The  Court  certified  that  £.  Southouse  took  an 
estate  in  fee.    And  Lord  Kenyon  observed,  that  the 
determination  in  Ansley  v.  Chapman,  was  founded  on  infin*  c.  13. 
more  limited  grounds  than  those  adopted  in  modem 
tiiQes. 

71.  Where  lands  are  devised,  with  a  direction  that 
the  devisee  shall  pay  an  annual  sum  out  of  the  rents 
and  profits  of  the  lands,  the  devisee  will  only  take  an 
estate  for  life.  The  cases  on  this  point  will  be  stated 
in  the  thirteenth  chapter. 

72.  It  has  been  resolved  in  some  modem  cases,  ADevisewith 
that  a  devise  generally,  with  a  liiiiitation  over,  if  the  overr**^*^ 
devisee  dies  under  age,  and  without  issue,  will  give 

an  estate  in  fee. 

73.  A  person  made  her  will,  beginning  as  follows :  Froffmonon 
"  As  to  my  worldly  afiairs  and  estates,  &c.  I  do  dis-  sBurr.  1618, 
pose  thereof  in  manner  following.'^  She  then  gave  to 

her  son  J.  H.  a  certain  house ;  and  if  the  said  J.  H. 
should  happen  to  die  in  his  minority,  or  before  he 
came  to  age,  then  she  gave  the  said  house  to  her 
three  daughters. 

Lord  Mansfield  said,  the  devise  over,  if  the  son 
should  die  under  twenty-one,  to  the  three  daughters, 
showed  the  intention  of  the  testatrix  to  give  a  fee ; 
for  if  he  lived  to  twenty-one  he  might  then  dispose 
of  it  himself ;  if  he  died  before,  he  could  not,  and 
then  she  disposed  of  it.     If  the  son  was  barely  to 
take  an  estate  for  life>  the  time  of  his  death  must  be 
immaterial  to  the  devise  over;  but  limiting  it  over 
only  upon  the  contingency  of  his  dying  in  bis  mino- 
rity, showed  that  she  intended  to  give  him  an  absolute 
estate,  in  fee,  which  he  might  dispose  of,  if  he  came 
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of  age;  and  unless  he.  lived  to  be  of  age»  when  he 

might  dispose  of  it»  she  meant  it  should  go  to  her 

daughters. 

Doe  ▼.  74.  A  person  devised  to  the  two  children  o£  his 

9]b^400.   brother,  when  they  attained  the  age  of  twenty-one 

years ;  but  if  either  of  them  should  die  under  tin 
said  age  of  twenty-one  years,  then  the  survivor  should 
be  heir  to  the  other. 

It  was  resolved*  on  the  authority  of  the  preceding 
case,  that  the  devisees  took  estates  in  fee, 
Tooveyv.  75.  Upon  a  case  sent  fix>m  the  RoUs  for  the  opinimi 

^E^t*  460.  ^^  ^^  Court  of  King's  Bench,  the  facts  were  :*^e 

person  devised  to  certain  of  her  grandchildren,  as 
tenants  in  common ;  but  in  case  of  the  death  of  either 
of  them,  under  age,  and  without  leaving  any  issue,  the 
share  of  the  person  so  dying  to  go  to  the  survivor. 
It  was  certified  that  the  grandchildren  took  a  fee. 
Devise  to  76,  Where  lands  are  devised  to  trustees,  for  the 

Trustees  for   pmpQge  of  performing  any  trusts  which  require  a 

purposes  re-    *      '^  *  o        •  -x 

quiriDgaFee.  fee,  an  estate  in  fee  will  pass  to  them,  without  any 
Fiug.  R.  10.  ^^j.jjg  ^f  limitation :  for  there  is  no  difference  between 


a  devise  to  a  man  in  fee,  and  a  devise  to  a  man  upon 
trusts  which  require  an  estate  in  fee. 
Gibson  ▼.  77*  A  person  gave  all  and  singular  his  freehold, 

^v^^^aL  leasehold,  copyhold,  and  also  his  personal  estate^  of 
what  kind  soever,  to  trustees  and  their  executofs^ 
administrators^  and  assigns,  in  trust  to  and  for  several 
uses,  to  pay  several  annuities,  sums,  and  legacies,  by 
and  out .  of  the  produce  of  the  personal  estate ; 
if  that  should  happen  to  be  defide'nt,  then  to  pay 
the  same  by  and  out  of  the  rents,  issues,  and  prafibi 
arising  4>y.  the  real  estate. 

O^e  of  the  questions  in  this  case  was,  whether  the 
trustees  took  an  estate  m  fee  under  the  devise. 
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Xi<iid  Hwdiricke  WW  of  cipaik«,  that  the  inhnU 
t»&e«  patted  to  the  trustees^  and  said  it  had  often 
h^em  deteniuBed»  that  ia  a  devise  to  trustees,  it  waa 
Bo4  necessaiy  the  word  heirs  ahmild  be  inaertedt  to 
cany  the  fee  at  law  $  lor  if  the  purposes  of  the  trust 
Qoidd  ikOt  be  satisfied witihout  haviag aft^  courts  of 
lam  would  sa  construe  k;.  as  in  SSiaw  v.  Weigh,  and  Ktsg.  R.  7. 
ae^veral  other  cases*    Here  were  purposes  to  be  an- 
anr^ed  whkb  by  possibAity,  and  that  was  sufficient^ 
coidd  not.  be  answered  without  the  trustees  having  a 
fee,  viz.  the  paying  of  several  annuities  and  largs 
pecwiary  legacies,  if  the  personal  estate  was  de&- 
cienl^  which  would  probaUy  be  the  case  ^  liien  homr 
was  the  rest  to  be  raoed,  barely  by  the  rents  and  pro- 
fits; it  must  be  so,  if  it  was  a  chattel  intenest,  for 
then  it  could  not  be  taken  out  cxf  the  estate  by  anticU 
patkm  I  but  that  could  not  be  in  this  case,,  fi)r  if  the 
pecxmiary  legacies  were  not  paid  ont  of  the  personal, 
the  real  must  be  sold  to  satisfy  theas  ;^  fir  seveial  of 
them  were  to  be  paid  within  a  year  after  die  testator's 
dead],  and  oonld  not  tfaeiefore  he  paid  by  annual  per- 
ecpcien.    This  tiiea  was  a  purpose  whaebit  was  inxpos- 
sUeto  serv^  unless  the  trosteeahad  the  inhersbance;. 
'  Sot  if  they  were  to  sell  a  fee,  they  must  have  a.&eL 

78.  6.  B.  devised  several  swns^  of  34.  a  year,  some  Oates  ▼« 
Sot  life,  aod  some  m  See ;  and  added,  that  tibese  l^a-  ^^^  1534, 
cies  were  to  be  faithfully  paid  by  his  trustee  J^  C. 
every  year«  He  also  left  to  his  trustee  and  executor 
5L  to  boild  a  teodb  fw  him,  he  and  his  heirs  always 
to  aee  IJiat  it  was  kept  in  order^  and  appointed  the 
said  J*  G.  hb  sole  exeeuixxc  and  trustee.  The  Comrt 
waa  oi  opinioB,  tiiat  all  the  estate  of  the  testatm: 
passed  to  the  trustee  in  fee ;  because  the  inteatioci 
was  clear,  that  he  meant  to  devise  his  real  estate  in 
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trust ;  and  there  were  trusts  to  be  executed,  whictr 
the  trustee  could  not  effectuate,  without  having  an 
estate  in  fee  devised  to  him ;  for  there  were  annuities- 
in  fee  charged  on  the  real  estate,  and  the  estate  must 
be  co-extensive  with  the  charges. 
Tit.  16.  c.  8.  79*  In  commenting  on  the  case  of  Vick  v.  Edwai'dSy 
§  10.  ^x.  Feame  observes,  that  the  first  words  alone  would^ 

6th  edit.  357.  ^roni  the  nature  of  the  trust,  have  carried  the  fee  to 

the  trustees.      The  latter  words  did  not  give  it  firom 
them ;  which  indeed  would  have  been  an  express  ne- 
gative upon  the  constructive  operation  of  the  first.. 
But  their  effect  was  included  in  that  of  a  devise  to 
the  trustees  and  their  heirs,  inasmuch-  as  they  ex- 
pressly direct  the  fee  >  to  the  same  person  as  such  a 
complete  limitation  would  ultimately  cany  it  to^  viZr 
the  survivor  of  the  trustees. 
What  words       80.  In  the  case  of  chattels  real,  that  is,  long  terms 
P^,*j®        for  years,  a  general  devise  of  them  will  pass  all  the 
in  a  Chattel,  estate  and  interest  of  the  devisor,  without  any  words 

of  limitation. 
Fen  ton  7.  81-  The  termor  of  a  messuage  for  forty  years, 

E^*^'^^07      devised  the  messuage  by  his  will,  without  any  word^ 

of  limitation.  It  was  resolved  that  the  entire  term 
passed,  for  the  devisee  could  not  have  any^tate  in 
the  house,  at  will,  or  for  term  of  life,  or  for  the  term 
of  any  years,  or  a  year,  therefore  the  whole  term 
passed. 
Tit.  8.  c.  2.  ^^*  ^  disposition  of  a  term  for  years  to  a  person 
§  26.  and  the  heirs  of  his  body,  is  a  disposal  of  the  entire 

interest  in  the  term ;  for  a  term  cannot  be  entailed. 
But  a  devise  over  of  a  term,  after  a  prior  disposition 
of  it  to  a  person  for  life,  is  good  by  way  of  executory 
devise ;  of  which  an  account  will  be  given  in  a 
subsequent  chapter. 
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83.  It  is  said  by  Lord  Parker,  that  a  devise  of  a  i  p.  wma. 
term  to  one  for  a  day,  or  an  hour,  is  a  devise  of  the  ^^^* 
ndiole  term,  if  the  limitation  over  is  void,  and  it 
appear  at  the  same  time  that  the  whole  is  intended 

to  be  disposed  of  from  ihe  executors.  But  if  such  Feame's  Ex. 
an  intention  does  not  appear ;  then  it  has  been  held 
that  a  limitation  of  a  term  to  one  for  life,  does  not 
vest  the  whole  so  abs(dutely  in  him,  as  to  be  at  his 
disposal ;  but  leaves  a  possibility,  viz.  upon  the  death 
of  the  devisee  within  the  term,  of  reverter  in  the  ex- 
ecutors of  the  testator. 

84.  A.  being  possessed  of  a  term  for  99  years,  %res  y. 
devised  it  to  B.  for  life,  remainder  to  C.  for  life,  and  |  salk.^78. 
80  on  to  five  others,  successively  for  life.     It  was 
resolved,  that  after  the  death  of  the  seven  persons  to 

whom  the  term  was  devised  for  life,  jt  should  revert 
to  the  executors  of  the  testator. 
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Section  1. 


A  S  lands  may  be  devised  in  fee^  without  any  of 


Cro.  Elis. 
214. 


NoTechnicftl 

gury.    °        "^^  those  technical  words  which  are  required  in 

deeds ;  so  may  they  be  devised  in  taiL    And  there- 

1  Vent.^228.  ^^^^  ^  devise  to  a  person,  ei  semini  suop  or  to  a  man 

and  his  wife,  et  hceredi  de  ccrpore^  et  um  JuBredi  tan^ 
turn,  gives  an  estate  tail. 

2.  It  was  agreed  by  the  Judges  of  the  Court  of 
K.  B.  in  36  Eliz.,  that  a  devise  to  one  and  the  heir 
of  his  body,  was  an  estate  tail,  and  should  go  to  all 
the  heirs  of  his  body }  for  heir  was  namen  coUec- 
tivum^  and  one  can  have  but  one  heir  at  one  time ; 
and  this  should  go  from  heir  to  heir. 

3.  It  has  been  stated  that  a  limitation  in  a  deed  to 
a  person  and  his  heirs  male,  creates  an  estate  in 
fee.  But  in  a  will  those  words  will  create  an  estate 
tail. 


Tit.  32.  c  21. 
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4.  A  person  devised  to  his  eldest  son,  all  that  his  ^«'  ^* 
fann  called  D.,  to  him  and  his  heirs  males  fbr  ever.  Raym.  185.* 
Resolved,  that  the  eldest  son  took  an  estate  in  tail 

male;  for  the  law  would  supply  the  words  of  his 
body. 

5.  Where  an  estate  is  expressly  devised  to  a  person 
and  the  heirs  of  his  body,  no  charge  on  such  estate 
will  enlarge  it  to  an  estate  in  fee. 

6.  A  person  devised  a  messuage  and  lands  to  her  Doe  v; 
eldest  daughter  AUce,  and  the  heirs  of  her  body  law-  gS^'gss, 
fiiUy  to  be  begotten,  for. ever;   remainder  to  her 

other  daughters  in  the  same  manner,  charged  and 
chaigeable  with  the  full  sum  of  ninescore  pounds, 
to  be  levied  and  raised  out  of  the  first  clear  annual 
profits  of  liie  said  messuages,  &c.    And  that  her  exe- 
cutors should  st£^d  possessed  of  the  said  messuage 
for  so  long  a  time  as  untU  they  should  raise  the  said 
sum ;  and  to  and  for  the  benefit  of  her  daughters  A. 
M.  and  I.  (to  whom  she  had  given  the  money)  until 
the  same  should  be  paid  by  her  eldest  daughter  Alice 
or  her  heirs ;  and  from  and  after  the  raising  thereof 
by  Alice  or  her  heirs,  it  was  her  will  that  she  and  her 
heirs  should  enjoy  the  said  messuages,  &c.  for  ever. 
It  was  resolved,  that  as  the  words  of  the  devise 
created  an  estate  tail ;  the  charge  on  the  lands,  and 
the  subsequent  use  of  the  words,  *'  heirs  of  Alice, '* 
should  be  construed  to  refer  to  the  special  designation 
of  heirs  to  whom  the  estate  was  devised  at  the  be- 
ginning of  the  will ;  and  therefore  that  Alice  took 
only  an  estate  tail.    And  Lord  Mansfield  observed, 
that  there  never  was  an  instance  of  an  estate  in  fee 
raised  by  implication  from  the  circumstance  of  a 
chawre  beinff  made  by  the  devisor,  where  an  express  5®°°  ^" 

n     ,.?  •         -1  •  J  1  •  Shenton, 

estate  for  life,  or  m  tail,  was  given ;  and  here  it  was  infra, 
an  estate  tail,  with  several  remainders  over.  P*f "  ^  . 

'  Slater,  infra* 

Vol.  VI.  U 


Church  V. 
Wvatt, 
Moo.  637. 

Nanfan  v. 

Leigh, 

7  Taunt.  85. 
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The  word  7.  Although  a  devise  to  a  man  and  his  heirs  gjivBS 

fiedbylubse-  ^^  ^^  estate  in  fee  simple  \  yet  if  the  word  "  heirs  ^ 
quent  words,  jg  qualified  by  any  subsequent  words,  which  show  the 

intention  of  the  testator  to  restrain  them  to  the  heir* 
of  the  body  of  the  devisee,  the  devise  will  in  that  case 
only  create  an  estate  tail. 

18.  There  is  a  case  in  Moore,  in  which  it  was  held 
that  a  devise  to  an  unborn  person  et  hceredilms 
siiis  legitime  procreatis^  cjfeated  an  estate  tail. .  And 
in  a  modem  case  sent  out  of  Chanceiy,  where  there 
was  a  devise  to  a  person  and  his  heirs,  law&Ily  be- 
gotten, for  ever,  the  Court  of  C.  P.  certified  tKat  the 
devisee  took  an  est&te  tail ;  though  it  was  urged  that 
the  words  Uvo^fuUy  begotten  were  surplusage,  and 
equally  applicable  to  collateral  as  to  lineal  heirs.  It 
is  however  observable,  that  the  testator  had  in  ano- 
therpart  of  his  will  devised  to  a  person  and  to  his 
heirs  for  ever ;  so  that  the  variation  of  the  phrase 
imported  a  variation  of  intent,  which  may  have  been 
the  ground  of  the  certificate* 

9«  W.  B.  devised,  all  his  lands  to  John  his  son,  and 
his  heirs ;  and  if  he  died  without  issue,  he  devised 
his  lands  in  R.  to  M.  his  nephew  in  fee ;  and  his 
9^Ea8t,li2!  lands  in  H.  to  H.  his  nephew  in  fee. 

It  was  resolved,  that  the  first  limitation  to  John 

was  the  same  as  if  it  had  been  to  him  and  the  hi^rs  of 

his  body,  and  no  fee. 

Dutton  V.  10.  W-  G.  devised  lands  to  his  wife  for  life,  and 

Cro.  Ja.  427.  ^^T  her  death,  lo  John  his  eldest  son,  and  to  his 

heirs ;  upon  condition  that  he,  as  soon  as  the  land 
should  come  to  him  in  possession,  should  grant  to 
Stephen  his  second  son,  and  his  heirs,  an  annual  rent 
of  4/.  out  of  the  said  tenements ;  and  that  if  the  said 
John  died  without  heirs  of  his  body,  the  land  should 
remain  to  the  said  Stephen  and  the  heirs  of  his  body. 


Browne  v. 
Jervcs,  Cro. 
J  a.  290. 

Doe  v.  Ellis, 
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*l^e  first  question  was,  whether  John  had  an  estate 
ID  fee  by  the  devise ;  which  being  to  him  and  his 
heirs,  upon  condition  that  he  should  grant  a  rent 
to  Stephen  and  his  heirs,  it  was  said  the  intent  was 
shown  that  he  should  have  a  fee,  for  otherwise  he 
could  not  legally  grant  such  a  rent,  to  have  continu- 
ance after  his  death. 

It  was  however  resolved  to  be  an  estate  tail ;  for 
being  Umited,  that  if  he  died  without  issue,  then  it 
should  be  to  Stephen  and  the  heirs  of  his  body  ;  that 
shewed  what  heirs  of  John  were  intended,  viz.  heirs 
of  his  body.  But  yet,  by  the  limitation  of  the  will,  he 
was  to  make  a  grant  of  the  rent,  which  being  by  ap- 
pointment of  the  donor,  it  was  not  contra  formam 
donationis,  but  stood  with  the  gift,  and  should  bind  * 
the  issue  in  tail. 

11.  W.Hydes  having  two  sons,  Thomas  and  Francis,  Chaddock 
devised  all  his  lands  to  his  wife  for  life,  and  after  her  cro.^Ja.*695. 
decease,  then  he  devised  his  lands  in  B.  to  Hiemaa 
Ids  son  and  his  heirs  for  ever,  and  his  lands  in  £.  L. 
to  Francis  his  son  and  his  heirs  for  ever ;  adding  the 
foUowing,  words,  *^  Item,  I  will  that  the  survivor  of 
them  shall  be  heir  to  the  other,  if  either  of  them 
die  without  issue*  ^- 

It  was  resolved,  that  this  was  an  estate  tail }  and 
that  although  the  first  part  of  the  will  gave  a  fee>  the 
second  part  corrected  it,  and  made  it  but  an  estate  tail. 

12*  A  person  gave  and  devised  all  his  freehold  Bricer. 
messuage,  &c.  to  his  son  P.  B.  and  his  heirs  for  ever,  ^^f^'j^  i^ 
on  condition  that  he  should  pay  his  soil  W.  R  SO/.  >  Com.  R.  538« 
and  devised  estates  to  his  other  sons  in  the  same 
manner.    Then  followed  this  clause :  ^*  Item,  my 
will  and  mind  is,  that  in  case  any  of  my  said  children 
unto  whom  I  have  bequeathed  any  of  my  real  estate^ 

U2 
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shall  die  without  issue,  then  I  give  the  estate  of  him  or 
them  so  dying,  unto  his  or  their  right  heirs  for  ever." 

L(M*d  Ch*  J*  Willes  delivered  the  opinion  of  the 
Court,  and  said  the  question  was,  whether  P.  B.  the 
devisee  took  an  estate  in  fee  or  in  tail ;  and  this  was 
divided  into  two  questions.  1  st.  Whether  he  would 
have  had  an  estate  tail  in  case  the  remainder  had  been 
devised  over  to  a  stranger  ?  2d.  Whether  devising  it 
over  to  the  right  heirs  of  the  person  so  dying  without 
issue,  made  any  difference. 

As  for  the  first  question,  it  could  not  be  doubted, 
after  so  many  solemn  determinations,  that  if  a  man 
devised  an  estate  to  A.  and  his  heirs,  and  afterwards 
in  his  will  gave  his  estate  to  another,  in  case  A. 
died  without  issue,  the  subsequent  words  reduced 
A/s  estate  only  to  an  estate  tail ;  and  restrained  the 
general  word  heirs  to  signify  only  heirs  of  the  body; 
and  this  was  founded  upon  these  known  rules,  that 
the  intention  of  the  testator  shall  always  take  place 
in  the  construction  of  wills,  so  far  as  it  can  be  col- 
lected from  the  will  itself,  if  it  be  not  contrary  to 
the  rules  of  law  j  and  that  the  priority  or  posteriority 
of  words  in  a  will  was  not  at  all  regarded,  but  that 
the  whole  will  must  be  taken  together,  to  find  out 
the  intent  of  the  testator. 

2*.  But  this  distinction  was  relied  on,  that  though 
it  would  have  this  construction  in  case  the  remain- 
der  had  been  devised  over  to  a  stranger,  it  would 
be  otherwise  in  the  present  case,  because  the  re- 
mainder was  devised  over  to  the  heirs  of  the  peraon 
so  dying  without  issue.  This  distinction,  though  it 
seemed  at  first  to  be  of  some  weight,  when  considered 
made  no  difference,  either  in  reason  or  in  law.  Even 
in  grants,  where  words  were  construed  much  stricter 
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than  in  cases  of  wills,  if  there  were  words  that  created 
an  estate  tail,  the  grantee  would  have  an  estate  tail, 
though  the  next  remainder  was  limited  to  his 
r^ht  heirs;  and  nothing  was  more  common  in 
settlements  than  to  limit  an  estate  to  a  man  and 
the  heirs  of  his  body,  remainder  to  his  right  heirs ; 
and  for  this  plain  reason,  to  prevent  his  disinheriting 
his  issue,  except  by  some  solemn  act  done  in  his 
lifetime. 

The  court  was  unanimously  of  opinion,  that  the 
devisee  took  an  estate  tail. 

IS.  It  is  observed  by  Mr.  Dumford,  in  a  note  to- 
this  case,  that  by  the  words,  die  without  issue,  the 
devisor  must  have  meant  dpng  without  heirs  of  the 
body,  or  without  heirs  generally.  But  to  suppose 
that  he  used  those  words  in  the  latter  sense,  would  be 
to  suppose  that  he  intended  to  devise  the  lands  to 
his  son  P.  B.  and  his  heirs  for  ever,  and  if  he  die. 
without  such  heirs,  then  to  the  same  heirs.  There 
seemed  therefore  less  doubt  in  such  a  case  respecting 
the  devisor's  intention,  than  in  the  ordinary  case  of  a 
limitation  over  to  a  stranger,  after  a  dying  without 
issue  by  the  first  taker. 

14.  J.  Leslie  devised  lands  to  the  use  of  his  eldest  Fitzgerald 
son  John,  and  his  heirs  for  ever ;  and  failing  issue  of  3  Bro!  ParU 
his  said  son  John,  then  to  the  use  of  his  second  son  ^^  i^^- 
James,  and  his  heirs  for  ever ;  and  failing  issue  of 
that  son,  then  to  the  use  of  his  third  son  George,  and 
his  heirs  for  ever ;  and  failing  issue  of  that  son,  then  to 
the  use  of  every  other  son  that  he  should  have,  and 
thehr  heirs  for  ever ;  and  failing  his  issue  male,  then 
to  the  use  of  his  issue  female  and  their  heirs  for  ever. 
It  was  determined  by  the  House  of  Lords,  on  ai^ 
appeal  frofn  the  Court  of  Exchequer  in  Ireland,  that 
^cording  to  the  intention  of  the  testator^  his  sons 
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took  successively  estates  in  tail  male ;  and  that  upod 
the  death  of  the  eldest  son,  leaving  only  a  daughtei^i 
the  second  son  took  in  the  ordet  of  succession. 

15.  A  will  was  as  follows  :  "  I  give  to  my  grand- 
son Samuel  all  my  meadow,  &Cm  to  hold  unto  tbe 
said  Samuel  and  the  heirs  of  his  body  lawfully  be- 
gotten,  and  their  heirs  for  ever;  chargeable  with 
the  payment  of  8/.  a  year  to  my  niece,  &c.  But  in 
case  the  said  Samuel  shall  die  without  leaving  issue  of 
his  body,  then  I  give  the  said  meadow,  &c.  unto  mj 
nephew  W.  G.'*  The  question  was,  whether  Samuel 
took  an  estate  in  fee,  or  an  estate  tail.  It  was  con- 
tended that  the  testator  meant  the  issue  of  Samuel 
should  take  an  estate  in  fee ;  and  that  the  devise  over 
was  in  the  event  of  Samuel's  dying  without  issue  at 
the  time  of  his  death,  by  which  means  it  would  be  an 
executory  devise. 

Lord  Mansfield  said,  the  question  was,  whether  the 
grandson  took  an  estate  tail,  or  an  estate  in  fee.  That 
ihe  devise  was  to  Samuel  anfd  the  heirs  of  his  body, 
and  their  heirs  for  ever ;  but  the  words,  their  heirs 
for  ever,  were  qualified  by  the  subsequent  words,  in 
case  he  shall  die  without  leaving  issue,  which  clearly 
showed  it  to  be  an  estate  tail ;  and  then  the  testator 
gave  it  over  to  the  lessor  of  the  plaintifi!  It  was  too 
clear  to  admit  of  a  doubt.  Judgment  that  Samuel 
took  an  estate  tail. 

16.  L  Beech  devised  to  his  wife  for  life,  and  afler 
her  decease,  to  be  equally  divided  between  his  four 
children,  H.  I.  E.  andS.,  and  to  each  of  them  and  their 
heirs  for  ever,  share  and  share  alike ;  and  in  case  they 
should  be  minded  and  agree  among  themselves  to 
sell  the  said  estate,  then  every  one  of  his  said  children 
should  have  their  equal  shares  of  monies,  from  thence 
arising ;  but  if  they  consented  and  agreed  to  keep 
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the  estate  whole  together,  then  and  in  such  case  all . 
the  rents,  issues,  and  profits  thereof,  from  timeto  time, 
as  they  shoidd  become  due  and  payable,  should  be 
equally  paid  and  divided  between  his  four  children, 
and  to  the  several  and  respective  heirs  of  theih,  on 
their  bodies  lawfully  begotten,  share  and  share  alike. 

The  Court  said,  that  the  children  of  !•  Beech  took 
only  estates  tail  in  the  respective  fourths  :  for  though 
ft  was  given  to  them  and  their  heirs,  and  they  had 
also  a  power  of  seHing  the  estate,  by  the  former  part 
of  the  devise  j  yet  the  subsequent  words,  "  to  the 
several  and  respective  heirs  of  them  on  their  bodies 
lawfully  begotten,"  restrained  the  operation  of  the 
former  words,  and  reduced  the  estate  devised  to  au. 
estate  tail. 

17.  W.  F.  by  will,  after  confirming  his-' settlement;  I>pev.. 
by  which  one  part  of  the  estate  was  limited  to  his  7  TermR. 
wife  for  life,  devised  the  rest  of  the  premises  to  his  ^76. 
daughter  and  only  child  Mary,  on  her  attaining  21, 
and  to  her  heirs :  and  as  to  that  part  which  was  settled 
on  his  wife,  he  devised  the  same  to  his  said  daughter, 
after  the  death  of  his  widow.  In  case  the  widow 
should  die  befcnre  the  daughter  attained  91 ;  then  he 
willed  that  both  parts  of  the  estate  should  go  imme- 
diately to  his  daughter,  and  her  heirs  for  ever ;  but 
he  willed  that  his  wife  should  hold  and  enjoy  both 
parts  until  his  daughter  should  attain  the  age  of  21 ; 
and  in  case  his  daughter  should  die  without  issue, 
then  he  empowered  her  to  dispose  of  the  whole  by 
will,  or  any  other  instrument  in  writing  ;  and  for  want 
of  such  issue  and  direction,  &c.  then  that  the  same 
should  descend  and  go  to  his  own  right  heirs. 

The  Court  was  of  opinion,  that  the  daughter  took 
only  an  estate  tail. 
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18.  .A  person  devised  to  her  son  Richard,  and  her 
daughter  Elizabeth,  and  their  heirs  for  ever. 
Provided  that  if  her  said  son  and  daughter  should 
both  have  issue,  then  both  their  dividends  aforesaid 
were  to  go  to  the  issue  of  their  own  bodies :  but  if 
but  one  of  them  should  have  issue,  then  the  premises 
should  go  to  that  issue,  whether  it  were  the  child  of 
her  son  or  daughter  aforesaid :  but  if  they  both  died 
without  issue  of  their  bodies,  then  immediately  to 
the  right  heir  at  law,  and  his  heirs  for  ever. 

The  Court  resolved  that  the  devisees  took  an 
estate  tail. 

19*  There  are*  several  cases  in  which  words  in- 
troducing remainders  over,  after  a  limitation  to  heirs, 
do  not  abridge  or  qualify  the  extent  of  the  word 
heirs;  of  which  an  account  has  been  given  in  a 
former  title. 

SO.  In  consequence  of  the  principle  that  there  can 
be  no  remainder  limited  ajRter  an  estate  in  fee  simple ; 
where  there  is  a  devise  to  a  person  and  his  heirs,  and 
if  he  dies  without  heirs,  remainder  to  a  stranger, 
the  remainder  is  void,  and  the  devisee  takes  as 
estate  in  fee  simple.  But  where  lands  are  devised  to 
a  person  and  his  heirs,  with  a  remainder  over  to  a 
collateral  heir  of  the  first  devisee,  the  word  heirs  will 
be  construed  to  mean  heirs  of  the  body ;  and  the  first 
devisee  will  take  only  an  estate  tail ;  because  the 
limitation  over  to  the  collateral  heir,  plainly  denotes 
that  the  testator  only  meant  to  give  the  lands  to  the 
lineal  descendants  of  the  first  devisee ;  for  the  first 
devisee  could  not  die  without  heirs,  as  long  as  the 
collateral  heir,  or  any  of  his  lineal  descendants,  were 
existing. 

SI*  Thus  where  a  person  devised  his  houses  in 
London  to  Francis  his  son,  after  the  death  of  his 
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wife ;  and  if  his  three  daughters  or  either  of  them 
should  overlive  their  mother,  and  Francis  their  brother 
and  his  heirs,  then  they  to  enjoy  the  same  houses 
for  term  of  their  lives.  The  principal  question  was, 
whether  Francis  the  son  had  a  fee,  or  a  fee  tail,  by 
the  will,  in  regard  the  limitation  was,^  if  his  sisters  . 
survived  him  and  his  heirs. 

The  Court  resolved  he  had  but  a  fee  tail  j  for  heirs 
in  this  place  was  intended  heirs  of  his  body ;  because 
the  limitation  being  to  his  sisters,  it  was  necessarily 
to  be  intended  that  it  was,  if  he  should  die  without 
issue  of  his  body,  for  they  were  his  heirs  collateral ; 
and  therefore  there  was  a  difference  where  a  devise 
was  to  one  and  his  heirs,  and  if  he  died  without  heirs, 
that  it  should  remain  over,  it  was  void,  as  19  Hen. 
VIII.  pi.  9 ;  yet  when  a  devise  was  to  one  and  his 
heirs,  and  if  he  died  without  heir,  it  should  be  to  his 
next  brother,  there  was  an  apparent  intention  what 
heirs  he  intended ;  and  the  intention  being  collected 
firom  the  will,  the  law  would  adjudge  accordingly. 

22.  A  testator  devised  lands  to  his  wife  for  life,  .jy^  ^ 
remainder  to  Henry  his  son  for  life,  remainder  to  his  WiUis, 
son  George  and  his  heirs  for  ever,  and  if  he  died  with-    ^"'       ' 
out  heirs,  then  to  his  two  daughters.     The  question 
was,  whether  George  took  a  fee  simple,  or  only  an 
estate  tail.     And  the  case  of  Webb  v.  Hearing  was 
cited,  to  prove  that  where  a  devise  is  to  one  and  his 
heirs,  remainder  over  to  another,  who  is,  or  may  be 
the  devisee's  heir  at  law,  such  limitation  shall  be 
good  J  and  the  first  limitation  construed  an  entail, 
and  not  a  fee,  in  order  to  let  in  the  remainder-man ; 
but  where  the  second  limitation  is  to  a  stranger,  it  is 
merely  void,  and  the  first  limitation  is  a  fee  simple. 

Lord  Talbot  said,    George  took  an  estate  tail. 
The  difference  which  had  been  taken  was  right  j  and 


«98  TUle  XXXVIII.    Devise.    Ch.  xii.  S  22—2)5; 

'  the  reason  of  it  was,  that  in  the  latter  casre  there  was^- 
no  intent  appearing  to  make  these  words  cany  any 
other  sense  than  what  they  imported  at  law ;  but  in 
the  former  it  was  impossible  that  the  devisee  should 
die  without  an  heir,  while  the  remainder-man  or  his 
issue  continued ;  and  therefore  the  generality  of  the 
word  heirs  should  be  restrained  to  heirs  of  the  body ; 
Goodright  v.  gjjj^g  ^^  testator  could  not  but  know  that  the  devisee 

Goon  ridge, 

Willes  R.      could  not  die  without  an  heir,  while  the  remainder- 
^^^'  man  or  any  of  his  issue  continued. 

Fearae's  Ex.     ^.  The  rule  is  the  same  where  the  remainder  is 
^®^'      '      limited  to  the  heirs  of  the  testator  himself,  if  such 

heirs  must  also  be  heirs  to  the  first  devisee. 
Mottin^bam       g4.    A    person  having  issue  three  sons,    John,. 
Com^Rri?!    Francis,  and  William,  devised  his  lands  to  Francis 
1  P.  Wras.     and  his  heirs ;  and  for  default  of  the  heirs  of  Francis^ 

23.  ' 

to  the  heirs  of  the  devisor^ 

Lord  Holt  said,  that  although  the  devise  to  the 
heirs  of  the  devisor,  passed  no  estate  to  the  eldest 

l^an  ^  ^*      ®^^»  ^^^  *^^^  '^^  reversion  by  descent,  and  not  the 

remainder  by  purchase^  yet  it  was  sufficient  to  show 

the  intent  of  the  devisor,  that  the  words  of  the 

devise,  '^  to  Francis  and  his  heirs,  and  for  want  of 

such  heirs,''  meant  heirs  of  his  body.     And  as  the 

devisor  said  that  his  own  right  heir  should  take  after 

the  death  of  Francis  without  heirs,    although  the 

devisor's  heir  took  nothing  by  this  devise,  for  he  took 

'  by  descent,  yet  it  appeared  that  the  testator  intended, 

that  when  Francis  was  dead  without  issue,  the  eldest 

son  should  take ;  and  the  word  heirs  could  not  have 

any  other  construction  but  issue,  because  he  could  not 

•  die  without  an  lieir  as  long  as  the  testator  had  an  heir. 

Morgan  v.      *   25.  T.  G.  devised  an  estate  to  his  grandson,  for 

c"     234     ^^^  during  his  natural  life  j  and  after  his  decease,  to 

his  right  and  lawful  heirs  and  assigns'  for  ever ;  and 
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for  want  of  such  lawful  heirs,  he  gave  the  same  io 
another  grandson,  his  heirs  and  assigns  for  ever. 

The  Court  of  K.  B.  certified    to  the  Court  of  Lewis  v. 
Chancery  that  the  grandson  took  an  estate  tail.  6  East,' 336. 

26.  But  where  a  devise  was  to  a  person  and  his  heirs,  'piiburgh  w^ 
and  if  he  died  without  heirs,  remainder  to  his  half-  Barbutt, 
brother ;  the  devise  was  held  by  Lord  Hardwicke  to 

pass  a  fee ;  this  being  in  fact  a  devise  over  to  a 
stranger,  as  the  law  considers  him  ;  because  he 
could  not  inherit  from  his  brother. 

27.  If  lands  are  devised  to  A.  and  his  issue,  or  to  A.  The  wordg» 
and  his  children,  A.  having  no  children  at  the  time,  he  dren,  &c. 
will  take  an  estate  tail ;  because  it  is  clearly  the  inten-  ^yg^j,^  q^^ 
tion  of  the  testator  not  to  give  A.  an  estate  for  life  6  Rep.  16. 
only,  but  that  his  children  should  be  benefited  by  the  j,   ®°*' 
devise ;  and  they  cannot  take  as  immediate  devisees,  Stovin, 
not  being  in  rerum  natura,  nor  can  they  take  by  way      ^^      ' 
of  remainder,  the  devise  being  immediate. 

28.  A  person  devised  to  his  son  William  for  term  ^°°"-  ^"^* 
of  his  life,  and  after  his  decease,  to  the  men  children 

of  his  body.     And  if  the  said  William  died  without 

any  man  child  of  his  body,  then  that  the  land  should  Sweetappie 

remain  to  another.  Tit.  5^.  c.°2. 

The  Court  resolved  that  William  took  an  estate  to  §  14.     % 
him  and  the  heirs  male  of  his  body. 

29.  E.  Wharton  devised  all  the  rest  and  residue  ^Vharton  r. 
of  his  estate,  as  well  real  as  personal,  to  his  nephew  2  B?act  R. 
A.  Wharton  and  his  sons  in  tail  male,  and  for  want  ^^83. 

of  such  issue  in  tail  male,  to  his  brother  J.  Wharton  373, 
and  his  sons  in  tail  male,  and  on  failure  of  such  issue, 
to  his  own  right  heirs.  Neither  A.  nor  J.  Wharton 
had  any  issue  at  the  time  of  making  the  said  will,  or 
at  the  death  of  the  testator.  A.  Wharton  died  with- 
out issue.    ' 
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This  case  was  sent  from  the  Court  of  Chancery, 
for  the  opinion  of  the  Court  of  C.  B.  and  the  cer- 
tificate  was,  that  J.  Wharton  took  an  estate  in  tail 
mak  in  the  premises^ 

30.  C.  Stephens  being  seised  in  fee  of  the  land» 
in  question,  devised  the  same  in  the  following 
manner : — *^  I  also  give  and  devise  to  my  son  William 
Stephens,  when  he  shall  accomplish  the  fuU  age  of 
21  years,  the  fee  simple  and  inheritance  of  Lower 
Shelton,  to  him  and  his  child  or  children  for  ever. 
But  if  my  son  W.  S.  should  happen  to  die  before  he 
should  accomplish  the  full  age  of  21 ;  then  I  give 
and  bequeath  the  fee  simple  and  inheritance  of 
Lower  Shelton  to  my  wife  for  ever.** 

Lord  Mansfield  said,  if  the  testator  had  used  the 
words,  all  his  estate,  inheritance,  or,  for  ever ;  and 
had  stopped  there,  the  fee  simple  would  have  passed  ; 
but  the  words  child  or  children  were  to  the  full  as 
restrictive  as  if  he  had  said,  and  if  my  son  die  with- 
out heirs  of  his  body.  The  words  of  the  will  give  the 
son  an  estate  tail,  for  there  were  no  children  born  at 
the  time,  to  take  an  immediate  estate  by  purchase : 
the  meaning  was  the  same  as  if  the  expression  had 
been  to  William  and  his  heirs,  that  is  to  say,  his 
children,  or  his  issue.  The  words,  for  ever,  made  no 
difference,  for  William's  issue  might  last  for  ever. 

31.  The  Master  of  the  Rolls  directed  the  foDowing 
case  to  be  made  for  the  opinion  of  the  Court  of 
K.  B. — ^T.  Lowe  devised  to  his  daughter  Anne, 
all  his  estate  and  effects  real  and  personal,  and  added 
these  words, — "  who  shall  hold  and  enjoy  the  same 
as  a  place  of  inheritance,  to  her  and  her  children,  or 
her  issue  for  ever.  And  if  it  should  so  happen  that 
my  daughter  Anne  should  die  leaving  no  child  orchil- 
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dren,  or  if  it  so  happen  that  my  daughter  Anne's 
.children  should  die  without  issue/' — then  he  directed 
Ida  estates  to  be  sold. 

The  Court  certified  that  Anne  took  an  estate 
tail. 

Se.  An  estate  tail  may  be  created  by  a  will  by  ^^.^^^ . 
mere  implication,    without  any  express  words  of  by  Implicar- 
devise.     As  where  S.  A.  had  issue  three  sons,  B.  C.  ^^^' 
and  D. ;  B.  died  leaving  his  wife  ensient;   A.  devised  Newton  v. 
to  the  child  his  wife's  son  then  went  with,  20  /•  yearly,  m^q.  127. ' 
and  if  his  son  C.  died  before  he  had  any  issue  of  his 
body,  so  that  his  land  descended  to  D.  before  he 
came  to  21  years,  then  his  executors  should  occupy 
it  till  D.  was  21  years  of  age.    It  was  held  that  C. 
took  an  estate  tail  by  implication,  as  well  by  the 
words,  '*  if  he  die  before  he  has  issue,"  as  if  it  had 
been,  "  if  he  die  without  issue.'* 

33.  R.  W.  having  two  sons,  Richard  the  elder,  Walter  ▼. 
and  William  the  younger,  devised  in  these  words :—  c^hTr  372 
<<  It  is  my  will,  that  if  Richard  my  son  shall  happen 
to  die,  and  leave  no  issue  of  his  body  lawfully  be- 
gotten,  that  then  and  in  that  case,  and  not  other- 
wise, after  the  death  of  the  said  Richard  my  son, 
I  give  and  bequeath  all  my  lands  of  inheritance  in  L. 
unto  the  said  William  my  son,  to  have  and  to  hold 
the  same,  after  the  death  of  the  said  Richard,  to  him 
and  his  heirs." — Adjudged  by  Baron  Price,  that 
Richard  took  an  estate  tail  by  implication. 

94.  I.  6.  having  two  sons,  Richard  and  John,  Goodright  v. 
devised  aU  his  lands  to  his  wife  for  life,  and  then  pro-  ?Mod  453 
ceeded  in  these  words,— "  and  my  will  is,    that  if  WiUesR. 
my  son  Richard  do  happen  to  die  without  heirs,  then 
my  son  John  shall  epjoy  my  lands."     Resolved,  that 
Richard  took  an  estate  tail  by  implication. 

12* 


302  TiOe  XXXVIII.   Devise.   Ch.  xn.  §  S5—SQ» 

Gardiner  ?.  35.  A  person  having  issue  a  son^  B.,  who  was  his 
1  Ab!  Eq  ^^^  Apparent,  and  two  daughters,  devised  in  these 
197.  words  :   "  If  it  happen  my  son  B.  and  my  two 

daughters  to  die  without  issue  of  their  bodies  l&W' 
fully  begotten,  then  all  my  lands  shall  be  and  remain 
to  my  nephew  D.  and  his  heirs  for  ever." 

It  was  held,  1^  That  no  express  estate  was  by  this 
will  given  to  his  children.  T.  Nor  any  estate  by 
implication  ;  because  then  it  must  either  be  a  joint 
estate  for  life,  with  several  inheritances  in  tail,  or 
several  estates  tail  in  succession  one  after  another. 
The  last  it  Could  not  be,  because  it  was  uncertain 
which  should  take  first,  which  next ;  and  the  first 
it  should  not  be,  because  the  heir  at  law  is  not  to  be 
disinherited  without  a  necessary  implication,  which 
in  this  case  there  was  not ;  for  it  was  only  a  desi^na^ 
tion  or  appointment  of  the  time  when  the  land  should 
come  to  the  nephew. 
Turke  v.       -    36.  It  was  resolved  in  1  &  2  Eliz,  that  a  devise 

"^ex^ma.  t^  A*  ^^  ^^  ^^^^  ^^®  ^f  ^  ''^^dy^  *^d  if  he 

chance  to    die    without  heirs    of   his    body,    re- 

^^^      '  mainder  over,  only  created  an  estate  in  tail  male ; 
because  an  implication  shall  not  control  an  express 
limitation. 
A  Dense  87.  A  devise  to  a  person  generally,  without  any 

may  be  words  of  limitation,  which  of  itself  would  create  only 
enlaraed  into  ^n  estate  for  life,  may  be  enlarged,  by  subsequent 
Tail.  words,  or  by  implication,  into  an  estate  taiL 

38.  A  house  was  devised  to  three  brothers,  among 
C*^»P"J*^'«  them  J  provided  always,  that  the  house  were  not 
333/        '    sold,  but  should  go  to  the  next  of  the  name  and 

blood.   It  was  adjudged  that  the  devisees  took  estates 

tail. 
Sonday's  ^9«  ^-  Sonday  devised  a  house  to  Margaret  his 

Case,  9  Rep.  ^fe  for  life,  and  after  her  decease,  his  son  William 

J27. 
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to  have  it ;  and  if  his  son  William  married,  and  had  ' 
by  his  wife  any  male  issue,  lawfully  begotten  of  his 
body,  then  his  son  to  have  it ;  if  he  had  no  male  issue 
la¥rfiilly  begotten  of  his  body,  then  his  son  Samuel 
to  have  the  house.  And  added  a  clause,  that  if  any 
of  his  sons  or  their  heirs  male,  issue  of  their  bodies, 
went  about  to  alien  or  mortgage  the  house,  then  the 
next  heir  to  enter. 

It  was  resolved  that  an  estate  in  tail  male  was  created, 
for  three  reasons.  1**.  Because  the  testator  says,  "  if 
he  hath  no  issue  male,  his  next  son  to  have  it,"  which 
was  as  much  as  to  say,  <*  if  William  dies  without  issue 
male,''  which  words  were  sufficient  to  create  an  estate 
tail  in  him.  2^.  The  last  clause,  <*  if  any  of  his  sons 
or  their  heirs  male,  issue  of  their  bodies,  go  about, 
&c."  8*.  The  thing  prohibited  proved  it,  for  if  the 
sons  only  took  an  estate  for  lije,  this  restraint  would 
have  been  idle. 

40.  A  person  devised  to  his  three  daughters,  to  be  ^"*8J- 
equally  divided ;  and  if  any  of  them  died  before  the  cro.  Ja.  '448. 
other,  then  the  one  to  be  the  other's  heir,  equally 
to  be  divided ;  and  if  his  three  daughters  died  with- 
out issue,  then  he  willed  it  to  two  strangers.     Ad- 
judged that  the  daughters  took  estates  tail.^ 

4H.  A  person  devised  land  to  his  wife  for  life,  and  Robinson  - 

T  Miller 

after  to  his  son,  and  if  his  son  died  without  issue,  iRoii.Ab. 
having  no  son,  that  another  should  have  it.     Ad-  ^^^* 
judged  that  the  son  took  an  estate  tail. 

4S.  A  man  having  issue  two  sons,  devised  all  his  Blaxton  v. 
land  to  his  eldest  son,  and  if  he  died  without  heirs  3  Mod.  123. 
male,  then  to  his  other  son  in  like  manner. 

The  Court  said,  it  was  plain  the  word  body,  which 
properly  created  an  estate  tail,  was  left  out ;  but  the 
intent  of  the  testator  might  be  collected  out  of  his 
will,   that  he  designed  an  estate  tail,   for  without 
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this  devise,  it  would  have  gone  to  iris  second  son,  if 
the  first  had  died  without  issue.    It  was  therefore  an 
estate  tail. 
Hope  V.  '^*  ^*  Johnson  being  seised  in  fee  of  a  copyhold 

Taylor,  estate,  devised  to  J.  W.  his  house  in  the  Brook  and 

30  /. ;  and  to  W.  T.,  his  sister's  son^  a  house  with  the 
ground  and  outhouses  thereto  belonging  ;  and  de- 
clared his  will  and  meaning  to  be,  that  if  either  of 
the  persons  before  named  died  without  issue  lawfully 
begotten,  then  the  said  legacy  should  be  divided 
equally  between  them  that  were  left  alive.  Adjudged 
that  W.  T.  took  an  estate  tail. 
Efans  V.  ^*  A  person  devised  to  the  diree  sons  of  C.  D. 

SB*^'  1570  successively  in  tail  male,  remainder  to  every  son  and 

sons  of  the  said  C.  D.  which  should  be  begotten  on 
the  body  of  Sarah  his  wife ;  and  for  want  of  such 
issue  to  W.  H.  &c. ;  with  a  proviso  that  the  devisees 
and  their  descendants  should  take  the  simame  and 
arms  of  the  testator. 

The  Court  resolved,  that  the  after-bom  sons  took 
several  estates  in  tail  male,  in  succession;  as  the 
words,  for  want  of  such  issue,  must  be  construed, 
for  want  of  heirs  male  of  the  body;  and  that  this 
was  the  true  construction. 
Defin  V.  45.  A  person  devised  in  these  words :  '*  I  give  and 

f  fc  E.     bequeaft  aU  my  copyhold  land,  to  a.y  nephew  I.»c 
335.  Slater ;  but  if  the  aforesaid  Isaac  Slater  shall  die  with- 

out male  heir,  then  my  will  is,  that  my  nephew  John 
Slater  shall  enter  upon  and  enjoy  the  said  copyhold 
lands,  his  heirs  or  assigns  for  ever :  provided  the  afore- 
said Isaac  Slater  paid  to  his  wife  Elizabeth  the  sam 
pf  8  Z.  a  year  during  her  life,  with  a  power  of  entry 
to  the  wife  if  the  annuity  was  not  paid. 

It  was  contended  that  Isaac  took  a  fee  by  reason 
of  the  annuity. 
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Lord  Kenyon  said  it  was  clear,  from  all  the  cases 
on  the  subject,  that  Isaac  took  only  an  estate  tail. 
He  cited  the  case  of  Blaxton  v.  Stone,  and  Burley's 
case,  43  £liz.,  stated  by  Lord  Hale  in  1  Vent  230 ; 
which  was  a  devise  to  A.  for  life,  remainder  to  the 
next  heir  male ;  for  default  of  such  heir  male,  then  to 
remain*    Adjudged  an  estate  tail. 

With  regard  to  the  other  question,  the  law  was  Doe  r. 
Ferjr  accurately  stated  by  Lord  Mansfield  in  the  case  ^^^^^J  ^ 
ill  Cowper,  where  an  estate  was  given  generaUy,  with- 
out  adding  words  which  would  create  a  fee,  or  an 
estate  tail,  and  it  was  charged  with  the  payment 
of  annuities  j  the  devisee  took  a  fee ;  but  that  was 
not  the  case  where  an  estate  tail  was  given  to  the 
devisee. 

4p6.  An  express  devise  to  a  person  for  life  may  be  A  Demise  for 
enlarged  by  subsequent  words,  or  by  a  necessary  im-  eniL-ged  ^ 
nlicatian,  into  an  estate  tail :  for  where  an  estate  is  intoan  Entate 

■  .  .  Tail 

devised  to  a  person  for  life,  with  a  limitation  over, 
which  is  not  to.  take  effect  while  there  is  any  issue  of 
the  devisee  for  life,  if  there  are  no  words  in  the  will 
under  which  the  tissue  can  take  as  purchasers,  the 
courts,  in  order  to  carry  the  manifest  general  intent 
of  the  testator  into  efiect,  have  disregarded  the  par- 
ticular intent,  and  by  enlarging. the  estate  devised  for 
life  into  an  estate  tail,  have  let  in  all  the  issue  of  the 
first  devisee. 

*7.  Lands  were  devised  to  A.  for  life,  without  B^dwtn  ^' 
waste,  with  a  power  to  make  a  jointure ;  remainder  to  l  P.  Wn». 
his  first,  second,  and  so  to  his  sixth  son,  and  no  far-  f^^'    13. 
thcr }  after  which  followed  these  words,  "  if  A.  should  ^  Mod.  258. 
die  without  issue  male  of  his  body,  then  to  B.  in  fee.'' 

This  case  having  been  sent  out  of  Chancery  to  the 
Court  of  C.  B.,  it  was  resolved  there,  that  there  being 
no  limitation  beyond  the  sixth  son,  and  for  that  there 

Vol.  VI.  X 


306 


Stanley  r. 
Linnard, 
Amb.  355« 


Att.  Gen.  ?. 
Sutton, 
1  P.  Wms. 
173. 


3  Bro.  Pari. 
Ca.  75. 


Title  XXXVIIL   Devise.   Ck  xiL  S  *75  48. 

might  be  a  seventh^  who  was  not  intended  to  be  ex* 
eluded,  therefore  to  let  in  the  seventh  and  sabsequent 
sons  to  take,  but  still  to  take  as  issue  and  heirs  of  the 
body  of  A.  in*  tail  by  descent,  and  not  by  purchase, 
the  Court  held  the  words,  ^'  in  case  A.  should  die 
without  issue  male  of  his  body,''  did  in  a  will  make 
an  estate  tail. 

48.  J.  Sutton  devised  a  house  to  his  nephew 
Thomas  Sutton  for  and  during  the  term  of  his  natu- 
ral life,  and  after  his  death,  to  the  first  son  or  isMe 
male  of  his  body,  lawfully  begotten,  and  to  the  heirs 
male  of  the  body  of  such  first  son ;  and  for  ddkidt 
of  such  issue,  to  the  second  son  or  issue  male  of  the 
body  of  the  said  Thomas,  lawfully  to  be  begotten,  for 
ever.  And  from  and  immediately  after  the  death  of 
the  testator's  wife,  and  of  his  said  nephew  Thomas 
Sutton,  without  issue  male  of  his  body,  or  after  the 
death  of  such  issue  male,  he  devised  all  the  said 
premises  to  trustees  for  charitable  purposes. 

It  was  resolved  by  the  Court  of  Exchequer,  that 
Thomas  Sutton  took  an  estate  tail  by  implication. 

On  an  appeal  to  the  House  of  Lords  it  was  insisted 
on  behalf  of  the  appellants,  that  it  was  most  mani« 
festly  the  intention  of  the  testator,  that  his  nephew 
Thomas  Sutton,  who  was  not  his  heir  at  law,  should 
have  no  greater  estate  than  for  his  life  only ;  and  ac- 
cordingly the  estate  was  expressly  limited  to  him  for 
and  during  the  tenn  of  his  natural  life,  with  re- 
niainders  to  his  sons  as  purchasers.  That  it  could 
not  be  pretended  there  were  any  words  in  the  will 
which  in  a  deed  could  possibly  have  created  an 
estate  tail  in  Thomas  Sutton  :  •  if  therefore  any  such 
estate  was  created,. it  must  be  by  implication,  or  pre- 
sumption of  the  testator's  intention,  and  not  by  the 
legal  import  or  construction  of  the  words  themselves; 
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bat  that  such  an  implication  was  directly  contrary  to 
the  express  declaration  of  the  testator  in  almost 
every  branch  of  his  will,  as  well  as  destructive  of  the 
diarities  which  he  intended  to  establish. 

On  the  other  side  it  was  argued,  that  under  the 
testator's  will,  Thomas  Sutton  took  an  estate  tail  by 
implication,  the  remainder  being  after  his  death  with- 
out  issue  male.'"  As  to  the  objection  that  the  limita* 
ti<m  after  his  death,  without  issue  male  of  his  body, 
was  to  be  understood,  such  issue  male  as  was  men- 
tioned in  the  will,  viz.  his  first  and  second  sons ;  it 
was  answered  that  all  the  issue  male  which  Thomas 
Sutton  might  possibly  have,  viz.  his  third,  fourth,  and 
every  other  son  and  sons,  not  being  expressly  provided 
for  by  the  will,  the  limitation  after  his  death  without 
issue  male,  raised  the  same  estate  to  him  by  implica- 
tion, as  if  it  had  been  limited  to  him  and  his  issue 
male,  in  express  words. 

The  decree  of  the  Court  of  Exchequer  was  af- 
finned. 

4d.  On  a  trial  at  the  great  sessions  for  the  county  Sparrow  v. 
of  Hint,  the  jury  found  a  special  verdict,  that  T.  fi^'^'p  1 
Ravenscroft  had  devised  lands  to  trustees  and  the  Ca.  120. 
survivor  of  them,  in  trust  for  his  sisters  Ann  and 
Dorothy,  equally  between  them,,  during  their  natural 
Uves,  without  conunitting  any  manner  of  waste :  and 
if  either  of  his  said  sisters  happened  to  die  leaving 
issue  or  issues  of  her  or  their  bodies,  then  in  trust  for 
such  issue  or  issues  of  the  mother's  share,  or  else  in 
trust  for  the  survivor  or  survivors  of  them,  and  their 
respective  issue  or  issues :  and  if  it  should  happen 
that  both  his  said  sisters  died  without  issue  as  afore- 
said, and  their  is^ue  or  issues  to  die  without  issue  or 
issues,  then  the  trustees  to  stand  seised  for  his  kins- 
man John  Swift,  and  the  heirs   male    of  his  body. 

X  2 
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The  court  of  great  sessions  determined  that  Dorodiy, 

having  survived  her  sister  Ami,  was  tenant  in  tail  af 

one  moiety  under  the  devise,  and  of  the  other  moiety 

as  a  remainder,  upon  the  death  of  lier  sister  without 

issue. 

Shaw  V.  Upon  a  writ  of  error  in  the  Court  of  K«  B«,  Lord 

Ru|**7.        ^^*  ^*  Raymond  delivered  the  opinion  of  the  Courtt 

video.  14.     in  a  long  and  elaborate  argument,  that  Ann  and 

Dorothy  took  only  an  estate  fpr  life :  that  the  won} 
issue,  in  the  first  place,  was  a  word  of  purchase^  and 
the  subsequent  words  were  words  of  limitation,  and 
created  an  estate  tail  in  such  issue.  Consequently  the 
judgment  of  tiie  court  of  great  sessions  was  reversed. 
A  writ  of  error  was  then  brought  in  the  House 
of  Lords,  where  it  was  argued  on  behalf  of  the 
plaintiff  in  error,  that  by  the  words  and  intention  of 
the  will,  the  testator's  two  sisters  Ann  and  Dorothy 
had  an  estate  tail,  as  tenants  in  common^  with  cro69 
remainders  of  their  several  moieties ;  and  as  Ann  died 
without  issue,  Dorothy  became  entitled  to  the  whole 
estate ;  for  that  in  construction  of  law,  a  devise  to 
one  with  a  limitation  over  to  another,  if  such  first 
person  dies  without  issue,  creates  an  estate  tail  in  that 
person,  as  well  as  if  the  devise  had  been  to  him  or 
her,  and  the  heirs  of  his  or  her  body. 
For  the  defendant  in  error  it  was  said  to  be  a 


known  rule  in  the  construction  of  wills,  that  the 
intention  of  the  devisor  ought  in  all  cases  to  be  ob- 
served, if  it  can  be,  consistent  with  the  rules  of  law« 
Now  this  devise  was  expressly  to  the  sisters  duikng 
their  natural  lives,  with  the  addition  of  this  restrictive 
clause,  without  committing  ^ny  manner  of  wast^ 
which  showed  the  intent  of  the  testator  strongly,  that 
his  sisters  should  only  have  an  estate  for  life ;  for  if 
he  had  intended  them  an  estate  tail,  he  could  not 
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have  restrained  them  from  committing  waste.    That 
the  next  devise  was  to  the  issue  of  the  sisters^  with 
the  limitations  annexed  thereto,  as  in  the  will ;  and  it 
was  contended  for  by  the  plaintifls  in  error,  that  the 
word  issue  was  a  word  of  limitation,  and  should  raise 
an  estate  tail  in  the  sisters.    But  it  was  hoped  that 
issue  would  here  be  construed  as  a  word  of  purchase^ 
and  a  designation  of  tiie  persons  intended  to  take 
the  estate,  in  which  case  it  could  never  extend  to 
enlaige  the  estate  given  to  the  sisters  for  life.    In  a 
will  it  might  sometimes  be  taken  as  a  word  of  limita^ 
don,  to  answer  the  testator's  intention,  where  such 
intention  appeared  manifestly  from  the  construction 
of  the  whole  will.    But  in  the  present  case  it  wag 
plain  the  testator  intended  that  the  issue  of  his  sisters 
should  take  by  purchase,  and  therefore  he  made  use 
of  the  word  issue  as  a  designation  of  the  .  persons 
who  were  to  take ;  for  he  did  not  barely  give  the 
estate  to  the  issue  or  issues  of  his  sisters,  but  further 
devised  it  to  the  survivor  or  survivors  of  them^  and 
their  respective  issue  or  issues,  that  is,  to  the  issue 
or  issues  of  such  issue  or  issues  as  his  sisters  should 
leave ;  for  the  word  survivors  in  the  plural  number 
was  not  applicable  to  the  sisters,  there  being  but  two 
of  them,  but  must  relate  to  their  issue.    The  first 
limitation  therefore  was  to  the  issue  of  the  issue,^ 
whence  the  first  issue,  to  whose  estate  this  limitation 
was  annexed,  must  take  by  purchase. 

It  had  been  objected  that  the  word  issue  was 
nomen  coUectkmm,  and  should  take  in  all  the  descend- 
ants, and  consequently  create  an  estate  tail  in  the 
sisters.  But  the  word  issue  was  only  to  be  under- 
stood in  this  sense  when  it  was  a  word  of  limitation  } 
for  it  had  always  been  taken  in  a  difierent  sense 
when'  it  was  a  word  of  purchase.    It  had  also  been  ' 

XS 
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insisted  on,  that  an  estate  tail  should  be  raised  in  the 
sisters  by  implication,  from  these  words^  if  it  shaO 
happen  that  bofh  my  said  sisters  die  mthout  issue  as 
qfbresaidy  and  their  issue  or  issues  to  die  without  issue 
or  issues^  then  the  subsequent  remainders  were  given. 
Wherever  an  estate  tail  had  been  raised  by  implication, 
it  had  been  to  answer  the  apparent  intention  of  the 
testator ;  but  in  the  present  case  the  very  words  from 
which  an  estate  tail  was  to  be  implied,  showed  that 
the  testator  took  notice  that  he  had  before  limited 
the  estate  to  the  issue  of  the  issue.  Besides^  tiie 
words  were  not  general,  if  both  my  said  sisters  die 
mthout  isiue  ;  but,  if  both  my  said  sisters  die  wiAoiut 
issue  as  aforesaid,  which  showed  the  testator's  inten- 
tion  not  to  enlarge  the  estate  before  given  to  his 
sisters. 

The  Judges  attended,  and  having  conferred  with 
the  Lord  Chancellor,  his  Lordship  acquainted  the 
house,  that'  the  Judges  of  the  King's  Bench  were  of 
the  same  opinion  they  were  when  they  gaye  judg- 
ment in  this  case ;  but  that  there  was  a  difference  of 
opinion  in  the  Judges  of  the  Common  Fleas  and 
Barons  of  the  Exchequer,  who  desired  time  to  confer, 
in  order  to  be  more  clear  in  their  opinions.  Some 
days  after,  all  the  Judges  attended ;  and  after  deliv^- 
ing  their  opinions  seriatim  in  relation  to  a  point  of 
law  to  them  proposed,  it  was  ordered  and  adjudged 
that  the  judgment  given  in  the  Court  of  King's 
Bench,  reversing  a  judgment  given  in  the  court  dl 
great  sessions,  should  be  reversed;  and  that  the 
judgment  of  the  court  of  great  sessions  should  be 
affirmed.* 
Robinton  ▼•  60.  G.  Robinson  devised  a  real  estate  to  Launcelot 
ibS,38.  Hicks;  for  and  during  the  term  of  his naturallife, 
2  Ves.  225.  '  and  no  longer ;  provided  he  altered  his  name  and 
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tooflc  that  of  Robinson^  and  lived  at  his  house  at 
Sochym ;  and  after  his  decease^  to  such  son  as  he 
should  have^  lawfully  to  be  begotten,  taking  the  name 
of  Robinslon ;  and  for  default  of  such  issue,-  then  he 
bequeathed  the  same  to  his  cousin  W.  R.  and  his  heirs 
fiw  ever. 

Upon  a  bill  to  establish  this  will,  and  to  carry  the 
trusts  of  it  into  execution.  Sir  Joseph  Jekyll  declared 
that  Launcelot  Hkks,.  alias  RoDinson,  was  entitled  to 
an  estate  forlife,  with  remainder  to  his  eldest  and  but 
one  son,  for  his  life  ;  and  that  the  remainder  would  go 
over  to  W.  R. 

On  an  appeal  from  this  decree.  Lord  Talbot 
affirmed  it,  as  to  the  interest  which  L.  Hicks  took  in 
the  testator's  estate  under  his  will,  by  a  declaration 
in  the  very  words  of  the  former  decree* 

Launcelot  Hicks  had  two  son^^  George,  who  died 
an  infant,  and  Edmund,  who  filed  another  bill  against 
W.  R.  the  devisee  in  remainder,  and  the  trastees,  foi:  x 
aa^xecution  of  the  trusts  of  the  will. 

Lord  Hardwicke  ordered  a  case  to  be  made  for 
the  opinion  of  the  Court  of  K.  B.  upon  the  following 
question :— "  Whether  any  and  what  estate  or  interest 
in  the  premises  in  question,  did,  by  virtue  of  the  said    ,    « 
win,  vest  in  thq  said  Edmund.** 

The  Judges  certified  their  opinion,  that  upon  the 
true  construction  of  the  .will,  Launcelot  Hicks  must 
by  necessary  implication,  to  efiTectuate  the  manifest 
general  intent  of  the  testator,  be  construed  to  take 
an  estate  in  tail  male ;  he  and  the  heirs  male  of  his 
body  taking  the  name  of  Robinson  j  notwithstanding 
the  e^qpress  estate  devised  to  the  said  L.  Hicks  for 
his  life,  and  no  ledger. .      • 

The  cause  coining  on  to-be  h^surd  on  this  certificate^ 
before  the  Lords  Commission's;  thfey  confirmed  it* . 

X4, 
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3  Bro.  Pari.        Qn  au  appeal  to  the  House  of  Lords^  it  was  fffgued 

on  behalf  of  the  appellant,  that  the  greatest  difficulty 
occurring  in  the  construction  pf  wills  was»  to  form  a 
true  judgment  where  the  presumed  general  iiiteiit  of 
a  testator  ought  to  prevail,  and  where  the  legal  ope- 
ration of  his  words  should  take  place.  If  thft  intm- 
tion  could  be  collected  clearly  &om  plain  deeiaive 
evidences,  such  as  had  been  received  and  allowed  in 
courts  of  law  and  equity,  by  the  current  of  au- 
thorities in  similar  cases;  it  must  prevail.  But  if^  on 
the  one  hand,  the  presumed  intention  be  obscure  aad 
ambiguous,  not  necessarily  implied  in  the  wordsf  and 
wholly  inconsistent  with  the  legal  operation  ;  and  if^ 
on  the  other  hand,  the  legal  operation  produces  a 
clear  uniform  sense,  without  contradiction  or  ab- 
surdity; that  construction  ought  to  be  preferred 
which  explains  the  intention  of  the  testator  with 
the  least  violence  to  his  words.  That  though  this 
case  arose  upon  the  devise  of  a  trust,  yet  the  Court 
of  Chancery,  in  sending  it  to  a  court  of  law,  judged 
that  it  ought  to  be  governed  by  the  same  rules  of 
construction  as  the  devise  of  a  legal  estate^  and  it 
was  submitted  that  the  will  afforded  no  strong 
cive  legal  evidences  of  intent,  such  as  must  i 
court  of  law,  from  the  necessity  of  his  meanings  to 
over-rule  the  legal  operation  of  his  words,  and  vest 
an  estate  of  inheritance  in  tail  male  in  L.  Hicks,  in 
prejudice  to  his  heir  at  law. 

It  would  serve  to  explain  the  grounds  on  which  the 
appellant  proceeded,  if  it  was  considered,  1\  What 
estate  was  devised'  to  L.  Hicks  the  father  j  8**.  What 
estate  was  devised  to  his  son.  As  to  the  first  question 
the  testator  had  not  left  the  possibility  of  a  doubt,  if 
his  express  declaration  deserved  any  weight.  He 
devised  all  his  estate  to  L  Hicks  the  father  for  life. 
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and  no  hnger^  enforcing  his  devise  .by  negative 
woids»  which  had  hitherto  been  allowed^  in  all  the 
cases  adjudged^  to  be  sufScient  to  prevent  any  iibr 
plication  by  way  of  enlarging  the  estate,  and  extending 
the  duration  of  it ;  so  that  the  decree  of  the  Court  of 
Qiancery,  grounded  upon  the  certificate  of  the  Court 
of  K.  &9  controlled  not  only  the  legal  force  of  the 
words,  but  their  meaning  in  commcm  use^  and  in  dStfOt 
eiqpunged  them  out  the  will :  that  as  all  the  autho- 
rities  concurred  against  enlarging  an  estate  for  life 
into  an  estate  of  inheritance,  where  negative  words 
wefe  added,  to  strengthen  the  express  devise;  so 
likewise  they  were  uniform  in  not  raising  an  ejitate 
tail  by  implication  in  the  tenant  for  life,  either  by 
way  of  present  estate  in  possession,  or  by  way  of  re* 
matnder  in  tail,  after  other  limitations,  unless  the 
teetator  had  limited  express  estates  of  inheritance  to 
some  of  the  sons  or  issue  of  the  ancestor,  tenant  foir 
life,  nommatimf  or  by  description  ;  and  then  devised 
i!fw&  the  Unds  to  another  family,  in  default  of  issue 
gtmeraUy  of  that  ancestor.  But  this  was  the  first  case 
in  which  it  had  been  held  that  the  tenant  for  life  took 
a&  estate  tail  by  implication,  in  virtue  of  the  connect* 
ing  words,  '^  for  want  of  such  issue,''  where  the 
deftult  of  issue  on  which  the  implication  was  raised* 
was  not  general,  but  relative,  by  force  of  the  word 
mehf  to  a  particular  antecedent  limitation;  and 
where  that  antecedent  limitation  was  made  only  to 
one  son  of  the  tenant  for  life,  without  any  collective  ^ 
deadiption  of  his  heirs  male,  or  heirs  of  his  body,  and 
without  any  words  devising  an  inheritance  to  that 
son. 

As  tothe  second  question,-— what  estate  was  devised 
to  the  son  of  L.  Hicks  ?*-HUr  the  father  took  only  an 
estate  for  life,  there  was  no  colour  to  say  that  any  one 
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could  entitle  himself  as  devisee  of  an  estate  of  inheri- 
tance,  by  words  of  purchase  in  the  will.  The  deviae 
was  inade/ after  the  death  of  L.  Hicks,  to  such  son  aa 
he  should  have :  no  express  words  of  limitation  were 
annexed  to  it»  to  give  an  inheritance ;  no  words  on 
which  it  could  be  implied :  the  only  doubt  arising  on 
some  words  which  referred  clearly  to  a  fiulure  of 
issue  (whether  a  general  or  limited  failure  was  the 
question),  not  of  the  son,  but  of  the  father;  hence 
it  followed  that  the  son  intended  by  the  will  could 
only  take  an  estate  fyt  life. 

In  support  of  the  decree,  it  was  contended  that 
the  words  son,  children,  issue,  and  heir,  in  a  will, 
where  no  son  was  in  being  at  the  time  of  the  devise, 
were  nanUna  coUectmij  and  sufficient  to  create  an 
estate  of  ii^ieritance,  and  cany  the  land,  not  only 
to  the  immediate  heir  or  issue,  but  to  all  that  de- 
scended from  the  devisee :  that  the  testator  in  this 
esse  could  not  have  any  particular  person -in  view  to 
take,  but  the  issue  male  of  L.  Hicks  in  a  collective 
sense,  was  clear ;  because  at  the  time  of  making  his 
will  L.  Hicks  was  a  bachelor,  and  therefore  to  suppose 
he  could  mean  to  give  a  life  estate  only  to  some  one 
son  of  L.  Hicks,  not  then  in  being,  would  be  a  con- 
struction  equally  illiberal  and  absurd :  that  this  was 
made  still  plainerby  the  words  which  followed,  namely, 
"  for  default  of  such  issue ;''  for  these  words  explained 
what  kind  of  an  estate,  as  to  its  continuance  or  dura- 
tion, the  devisee  should  take,  and  were  so  frequently 
used  to  denote  an  estate  tail,  that  they  were  become 
almost  technical ;  so  that  express  words  were  hardly 
better  to  be  understood  than  the  implication  arising 
from  this  phrase :  that  in  the  case  of  wills  the  tes- 
tator was  inaps  consiUh  and  had  not  alw&ys  opportu- 
nities of  observing  the  formalities  of  law :  and  it  was 
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a  geQeral  rule  that  the  intention  of  the  testator  was 
to  govern  in  the  construction  of  wills ;  and  that  the- 
judges  would  go  aa  far  as  they  could  to  assist  and 
give  effect  to  such  intention ;  and  therefore  as  the 
word  son  would  in  a  will  signify  an  estate  tail, -as 
well  as  the  words  issue  or  children,  it  was  insisted 
that  the  devise  in  the  will  must,  by  consequence  and 
operation  of  law,  to  manifest  the  intent  of  the  testator^ 
be  construed  to  create  an  estate  tail. 

The  Judges  were  directed  to  give  their  opinions 
upon  the  following  question: — ^Whether  any  and  what 
estate  or  interest  vested  in  Edmund  Hicks  ?  to  which 
the  Lord  Ch»  B.  delivered  their  unanimous  opinion, 
that  an  estate  in  tail  male  was  vested  in  Edmund 
Hicks,  as  heir  male  of  the  body  of  Launcelot  Hicks : 
whereupon  the  decree  was  affirmed. 

51.  A.  Dymocfc  devised  to  his  nepheWf  William  ^^^-Applin, 
Dymock,  all  his  freehold  estate  at  A.,  to  hold  to  him  62. 
during  his  natural  life ;  and  after  his  decease,  to  and 
amongst  his  issue  \  and  in  default  of  issue,  to  be  di- 
vided between  his  nephew  and  niece,  their  heirs  and 
assigns  for  ever. 

Lord  Kenyon. — "  Although  this  will  is  very  inaccu- 
rately drawn,  I  think  we  may  collect  the  devisor's 
general  intention,  from  the  words  of  it.  The  great 
question  in  this  case  is,  what  estate  W.  Dymock  took 
under  the  will  ?  In  the  first  clause  the  estate  is  ex- 
pressed to  be  given  only  during  his  natural  life  j  but 
in  the  next  limitation,  it  is  to  go  to  his  issue,  and  in 
default  of  issue  only,  it  was  to  go  over :  it  is  clear, 
therefore^  from  the  whole  of  the  will,  that  the  devisor 
did  not  intend  that  it  should  go  over  to  those  in  re- 
mainder, until  after  a  general  failure  of  issue  in  W. 
Dymock.  Now  I  think  we  are  warranted  by  many 
determinations,  and  particularly  by  that  of  Robinson 


/' 
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V.  Hidc8»  to  give  tiutt  eflkct  to  the  wiD  which  will 
best  answer  the  devisor's  general  miefiHon^  though  faj 
so  doing  we  may  defeat  some  jMT&ti&i^  Here 

the  general  intent  was,  that  W.  Dymock  and  his  issae 
should  take  first:  then  what  ccmstniction  will  best 
eflEectuate  that  intention.  It  has  been  argued  by  the 
plaintiff's  counsel^  that  W.  Dymock  took  only  an 
estate  for  life,  and  his  children  an  estate  ta3 ;  but  tt 
would  be  difficult  to  put  two  different  interpretations 
on  the  word  issue ;  and  even  if  that  could  be  done,  it 
would  not  further  the  intention  of  the  devisor  in  this 
case ;  for  there  are  no  cross  remainders  to  the  chfl- 
dren,  and  they  never  can  be  implied ;  so  that  ac- 
cording to  the  construction  contended  for,  if  one  of 
the  children  died,  his  share  would  go  over  ix>  those 
in  remainder,  in  prejudice  of  those  children  who  sur- 
vived, which  was  certainly  not  intended  by  the  de- 
visor. Therefore  we  shall  best  answer  his  general 
intent  by  saying  that  W.  Dymock  took  an  estate  tail ; 
])^  ,  and  in  so  determining  we  shall  not  go  farther  than 

Puckey,         has  been  done  in  other   cases/*     Judgment  was 
299.  given  accordingly. 

Doe  w.  SS.  A  person  devised  all  his  freehold  messuages, 

Vt^*  n.     ^^*  *^  ^*  daughter  Mary  Ayscough,  and  the  heirs  of 
S31*  •  her  body  lawfully  to  be  begotten  for  ever,  as  tenants 

in  common  and  not  as  joint  tenants ;  and  in  case  his 
said  daughter  should  happen  to  die  before  twenty- 
one,  or  without  having  issue  on  her  body  lawfully 
begotten,  then  he  gave  his  freehold  messuages  to 
R.  Ayscough  in  fee. 

Lord  Kenyon  said,  it  was  a  rule  of  construction 
in  cases  of  this  kind,  settled  by  avariety  of  decisions, 
but  particularly  by  that  of  Robinson  v.  Hicks,  that 
where  it  appeared  in  a  will  that  the  testator  had  a 
general  intention,  and  also  a  secondary  intention, 

14 
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and  they  clashed,  the.  latter  must  give  way  to  the 
former.  Here  were  no  words  of  limitation  added  to 
the  estate  given  to  the  children  (supposing  they  took 
as  purchasers),  and  yet  the  remainder  over  was  not 
to  take  place  till  there  was  a  general  ^ure  of  her 
issue ;  so  that  there  must  be  an  estate  to  comprehend 
all  her  children  for  ever.  He  concluded  in  these 
words :— **  I  admit  that  in  this  case  the  testator 
intended  that  his  daughter  M.  A.  should  only  take 
an  estate  for  life,  and  that  her  children  should  take 
as  purchasers }  but  then  he  also  intended  that  all  the 
progeny  of  those  children  should  take  before  any  • 
interest  should  vest  in  his  more  remote  relations :  now 
the  letter  intention  cannot  be  carried  into  efifect 
unless  M.  Ayscough  takes  an  estate  in  tail ;  in  order 
therefore  to  give  effect  to  the  devisor's  general  inten- 
tion, according  to  the  fair  construction  of  the  willi 
M.  Ayscough  must  take  an  estate  tail/' 

53.  H,  Cook  devised  a  messuage  to  R.  Cook  for  Doe  v. 
the  term  only  of  his  natural  life ;  and  after  his  decease,  ^  j^^''229. 
he  gave  and  devised  the  same  unto  the  lawful  issue 
of  the  said  R,  Cook,  as  tenants  in  common  ;  but  in 
case  the  said  R.  Cook  shoidd  die  without  leaving 
lawful  issue,  then  and  in  such  case,  after  his  decease, 
he  gave  and  devised  the  same  to  Eliz.  Harding  in 
fee. 

Lord  Kenyon  said,  it  had  been  the  settled  doctrine 
of  Westminster  Hall,  for  the  preceding  forty  or 
fifty  years,  that  there  mights  be  a  general  and  a  par- 
ticular intent  in  a  will ;  and  that  the  latter  must  give 
way,  when  the  former  could  not  otherwise  be  carried 
into  effect  That  this  doctrine  had  been  confirmed 
by  the  cases  of  Robinson  v.  Hicks,  Roe  v.  Grew,  c.  \4. 
and  others.  That  perhaps  the  Court  would  best 
fulfil  the  particular  intent  of  the  testator  in  this  case. 
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by  giving  R.  Cook  only  an  estate  for  life ;  but  the 
general  intent  was,  that  all  his  issue  should  inherit 
the  entire  estate,  before  it  went  over;   and  that 

vT^s  ^      intent  could  only  be  answered  by  giving  him  an 

5  East,  548.  estate  tail,  by  implication  from  the  subsequent  words, 

Ldlh^^        in  default  of  his  leaving  issue. 

15  ves.  564.      Judgment  was  given  accordingly. 

54.  Where  an  estate  for  life  is  devised  to  a  person, 
with  a  subsequent  devise  to  his  heirs  or  to  the  heirs.of 

vide  c.  14.  his  body,  the  devisee  wiQ  take  an  estate  in  fee  or  an 
estate  tail ;  in  consequence  of  a  rule  of  construction 
which  will  be  stated  hereafter. 
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Section  1. 

rr  has  been  stated  in  the  preceding  chapter,  that  where  an «. 
although  an  express  estate  for  life  be  devised,  press  Estate 
yet  if  the  general  intent  of  the  testator  require  that  devised.  ^ 
the  issue  of  the  devisee  for  life  should  take  by 
descent  from  him,   the   courts  have  enlarged  his 
estate  into  an  estate  tail :  but  where  the  manifest 
general  intent  of  the  testator  does  not  require  that 
Uie  estate  for  life  expressly  given  should  be  enlarged 
into  an  estate  tail,  the  devisee  will  only  take  an 
estate  for  life,  in  consequence  of  the  rule  that  ex^ 
pre$swnfadt  cessare  taciturn :  and  it  is  observable  that 
the  doctrine  of  carrying  the  general  intent  into 
effect,  in  contradiction  to  the  particular  intent,  is  of 
a  modem  date. 
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1  RoU.  Ab.         3.  A  person  devised  to  his  eldest  son  for  life, 
837.pl.  13.     naainjgr  ^  ^^  g^^g  ^f  ijjg  jj^jy  lawfully  begotten, 

and  if  they  aliened^  that  his  daughters  should  have 
the  same  estate,  remainder  to  his  right  heirs.  It  waA 
resolved  that  the  eldest  son  had  but  an  estate  for  life, 
and  that  his  son  should  have  it  by  purchase ;  because 
it  was  expressly  limited  that  he  should  have  it  only 
for  life. 
1  Vent.  231.       Lord  Hale  says,  the  words  in  this  case  were ;  to 

his  eldest  son  for  life,  et  non  aUtetf  and  that  it  was 

held  to  be  an  estate  for  life  by  reason  of  the  words 

non  aUter. 

Bamfiddv.         $.  A  person  devised  his  estate  to  trustees  and 

iP.Wins.54.  their  heirs,  in  trust  for  Popham  for  life,  remainder 

to  his  first  and  other  sons  successively  in  tail  male  ; 
and  for  want  of  issue  male  of  Popham,  to  another 
person.  Aflerwards  the  testator  by  a  codicil,  reciting 
that  he  had  by  his  will  given  the  premises  to  Popham 
and  the  heirs  male  of  his  body,  willed  that  if  the 
estate  should  determine,  and  Popham  should  die 
without  issue  male,  then  his  estate  to  be  disposed  of 
in  a  particular  manner. 

The  questions  were,  first,  Whether  the  words  of 
the  will,  viz.  for  want  of  issue  male  of  Popham,  did 
not  by  implication  give  an  estate  tail  to  Popham. 
T.  Whether,  admitting  the  words  in  the  will  did  not 
give  an  estate  tail,  the  codicil,  reciting  that  the 
testator  had  by  his  will  devised  the  premises  to 
Popham  and  the  heirs  male  of  his  body,  iiirould  not 
so  far  influence  and  explain  the  will,  as  to  make  it 
an  estate  tail,  though  it  was  not  so  before. 

It  was  resolved  unanimously  that  Popham  had 
only  an  estate  for  life  by  the  will ;  and  that  the  same 
was  not  enlarged  or  altered  by  the  codicil ;  for  there 
being  an  express  estate  given  to  Popham  for  life. 
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Irith  temainder  to  his  first  and  every  other  son,  &c« 
the  words,  if  Popham  should  die  without  issue  male, 
should  not  enlarge  his  estate  to  an  estate  tail,  in 
regard  these  amounted  only  to  make  an  estate  tail  by 
impUcation ;  and  words  of  implication  could  never 
destroy  what  was  before  expressed ;  so  that  the  words, 
if  he  should  die  without  issue  male,  could  mean  no 
more  than  if  he  should  die  without  sons. 

4.  A  testator  devised  all  his  freehold  estates  to  Blackburn  v. 
tnistees,  in  trust  to  convey  the  same  to  Ewer  Edge*  i  ^^^^g, 
ley  for  life,    remainder  to  trustees  during  his  life  ^^- 
to  preserve  contingent  remainders,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  his 
daughters  in  tail  general,  as  tenants  in  conunon; 
with  power  to  E.  Edgeley  to  make  a  jointure ;  and  if 
he  should  die  without  issue,  then  he  devised  the 
premises  oven 

It  was  contended  that  E^  Edgeley,  by  virtue  of 
the  words,  if  he  die  without  issue  of  his  body,  should 
have  an  estate  tail  in  the  premises ;  to  which  it  was 
loswered,  that  here  was  an  express  estate  for  life 
limited  to  £•  Edgeley,  and  the  words,  if  he  should  die 
without  issue,  being  only  words  of  implication,  would 
not  merge  and  destroy  an  express  estate  for  life* 

The  Court  exploded  the  notion  that  words  of  im- 
idication  should  not  turn  an  express  estate  for  life    . 
into  an  estate  tail ;  and  said  that  if  L  devise  an  estate 
to  A.  for  life,  and  after  his  death  without  issue,  then 
to  B.f  this  will  give  an  estate  tail  to  A.  according  to 
Sonday's  case :   but  here  being  a  limitation,  upon 
ELEdgele/s  death,  to  his  sons,  and  after  to  his  ante,  c.  12- 
daughters,  the  following  Words,— if  E.  Edgeley  should 
die  without  issue,  must  be  intended,  if  he  should  die 
without  suck  issue.    And  as  to  what  had  been  urged, 
that  unless  these  words  were  to  create  an  estate  tail 
Vol.  VI.  Y 
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in  £.  Edgeley,  hisdon's  daughters  could  not  take ;  it 
did  not  appear  that  the  testator  intended  E.  fidgdeyfs 
son's  daughters  should  take,  for  he  might  think  that 
on  E.  Edgeley^s  dying  without  issue,  his  name  and 
family  would  be  determined ;  for  which  reason  he 
might  limit  it  over  to  the  daughters  of  £.  Edgelqr 
himself.  Besides,  the  son  of  E.  Edgeley  would  be 
tenant  in  tail,  and  when  of  age  might,  by  docking 
the  entail,  give  the  premises  to  his  daughters. 

A.  Although  a  devise  to  a  person  generaUy,  w^ 
a  power  to  give  and  dispose  of  the  estate  devised  as 
he  pleases,  creates  anest;atein  fee  simple ;  yet  where 
an  estate  is  devised  to  a  person  expressly  for  life,  with 
a  power  of  disposal,  the  devisee  will  only  take  an 
estate  for  life,  with  a  power  to  di3pose  of  the  reversion. 

6.  A  person  having  two  daughters,  devised  lands 
to  his  wife  for  life,  and  at  her  decease,  she  to  give 
the  same  tp  whom  she  pleased.  The  wife  granted 
the  reversion  to  a  stranger,  and  committed  waste ; 
the  two  daughters  brought  an  action  of  waste. 

It  was  held,  that  by  the  devise  the  wife  had  but  an 
estate  for  life,  with  an  authority  to  give  the  reversion 
to  whom  she  pleased ;  and  her  grantee  would  be  in 
by  the  will :  for  the  testator  had  given  his  wife  an 
express  estate  for  life,*  and  therefore  she  could  not  by 
implication  have  any  greater  estate  :  but  if  an  express 
estate  had  not  been  given  to  the  wife,  by  the  odier 
words,  an  estate  in  fee  simple  had  passed. 

7*  J«  Tomlinson  devised  lands  to  his  wife  for  her 
life,  and  then  to  be  at  her  disposal ;  provided  it  im 
to  any  of  his  children,  if  living ;  if  not,  to  any.  of  his 
kindred  that  his  wife  should  please* 

It  was  resolved  by  the  Court  of  K.  B.  upon  a  writ 
of  error  from  the  C.  B.,  that  the  wife  had  but  an 
estate  for  life^  with  a  power  of  disposing  of  the  inhe- 
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ritilQce«    And  Lord  Ch*  J,  Parker  said,  the  di£ferenoe 

was  where  a  power  was  given  with  a  particular  de« 

icription  and  limitation  of  the  estate,  as  here,  and 

where  generally,  as  to  executors,  to  give  or  sell ;  for 

in  the  former  case  the  estate  limited  being  express 

and  certain,  the  power  was  a  distinct  gift«  and  came 

m  by  way  of  addition ;  but  in  the  latter,  the  whole 

was  general  and  indefinite;    and  as    the  persons  Hearle? 

intruded  were  to  convey  a  fee,  they  must  conse-  Greenbank» 

quently,  and  by  a  necessary  construction,  be  supposed  ^  32.  ^.^p^  ' 

to  have  a  fee  themselves. 

8,  John  Russell  by  his  will  gave  a  legacy  of  Hocklej  v. 
1000/.  to  his  son  Richard,  and  an  estate  in  fee  to  a  1  ^^^uq. 
nephew;    and  then  directed  his  executrix  to  lay  ^^* 
out  SOOO  /•  of  his  personal  property  in  the  purchase 
of  freehold  estates,  within  twelve  months  after  his 
decease.    The  estates  so  to  be  purchased,  together 
with  four  messuages  in  Johnson's-court,  Heet^stieet, 
and  elsewhere,    and  the  reversion  of  others  (de- 
scribing them  all),  and  all  his  leasehold  estates,  he 
gave  to  his  wife  Rebecca  for  her  life,  and  from  and 
immediately  afler*  her  decease,  to  his  son  Richard 
and  l;iis  issue  lawfully  begotten  or  to  be  begotten,  to 
be  divided  among  them  as  he  should  think  fit ;  and 
in  case  he  should  die'  without  issue,  he  directed  that 
all,  as  well  his  present  freehold  and  leasehold,  as  the 
estates  directed  to  be  purchased,  should  be  sold,  and 
the  money  arising  from  the  sale  should  be  divided 
among  the  children  of  his  brother  Russell,  and  of  his 
sitters  Willis  and  Parks,  equally.    There  was  a  sub*^ 
sequent  direction  that  no  part  either  of  his  present 
ireehold  and  leasehold,  or  of  the  estate  so  directed 
to  be  purchased,  should  be  sold  during  the  lived'  ef 
kiB  wife  and  son.    All  the  rest,  residue,  and  rt'^ 
mairider  of  Jiis  property  and  effects  whatsoever  aud 
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wheresoever,  after  payment  of  debts,  legacies,  and 
funeral  expences,  he  gave  to  his  wife  for  her  own 
use  and  benefit,  for  ever,  and  appointed  her  his  sole 
executrix.  The  wife  enjoyed  under  the  will  for  her 
life,  and  after  her  death  the  son  enjoyed  for  his  life, 
and  died  without  having  had  issue. 

Upon  a  suit  in  Chancery  to  establish  the  will,  ooe 
of  the  questions  was,  whether  Richard  Russell  the  sod' 
took  an  estate  tail,  or  for  life  only,  under  the  will 

Lord  Thurlow  said,  it  was  clear  to  him  that  the 
testator  intended,  and  he  thought  had  pretty  plainly 
expressed^  a  contingency  with  a  double  aspect :  in 
one  case,  to  the  children  of  the  son ;  in  the  other, 
to  the  other  persons  pointed  out :  to  the  children  oi 
the  son  in  one  way,  to  the  other  parties  in  another, 
viz*  by  settling  it  so  as  to  distribute  it  among  the 
great  number  of  persons  who  might  come  within  that 
description.  The  limitation  to  the  son  and  his  issue 
would  be  an  estate  tail,  and  perhaps  the  aptest  way 
of  describing  an  estate  tail  according  to  the  statute ; 
but  it  was  clear  he  did  not  intend  it  to  go  to  them  as 
heirs  in  tail,  for  he  meant  they  should  take  distnbu* 
tively,  and  according  to  proportions  to  be  fixed  by 
the  son.  It  had  often  been  decided,  in  other  cases 
beside  those  mentioned  at  the  bar,  that  where  there 
was  a  gift  in  that  way,  the  parties  must  take  as  pur- 
chasers, for  there  was  no  other  way  for  them  to  take. 
The  immediate  consequence  ofthis  was»  that  Richard 
Russell  could  only  take  for  life  ;  and  the  consequence 
of  that  was,  that  this  was  a  gift  to  the  wife  for  life^ 
then  to  the  son  for  life,  and  after  to  his  issue,  in  such 
distributive  shares  as  he  should  appoint  It  was  then 
said  that  this  might  be  interpreted  to  be  a  gift  to  the 
son  in  taily  with  a  power  annexed  to  raise  a  future 
use  upon  it,  of  the  description  mentioned.    As  t» 
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that»  he  apprehended  that  in  case  there  had  been 
children  of  the  son,  it  was  not  intended  to  be  left 
in  his  power  to  determine  whether  he  should  or 
should  not  consider  it  as  his  own,  and  raise  a  future 
use  if  he  pleased ;  but  the  disposition  gave  an  interest 
to  his  children,  and  a  title  to  insist  upon  an  estate  in 
the  premises  so  given,  at  all  events ;  and  then  the 
son  had  no  authority,  but  as  to  the  proportions  in 
which  they  were  to  take  ;  but  not  to  choose  whether 
any  thing  should  be  given  to  them  or  not.   Then  the 
effect  was  like  all  other  gifts  to  persons  in  remainder 
capable  of  being  divided,   but  if  not,  equally ;  and 
that  was  the  necessary  consequence  of  the  supposition 
he  mentioned  before,  that  he  intended  to  vest  an 
interest  in  the  children  of  his  son,  independently  of 
the  son,  except  as  to  the  proportions ;  and  that  even 
80  as  that  they  should  not  be  illusory.  It  was  observed 
that  the  word  issue  would  extend  to  grand-children 
or  any  other  degree  of  kindred,  however  remote ; 
he  thought  it  would  be  so,  but  only  in  this  point  of 
view,  as  a  description  of  the  objects  among  whom 
the  power  of  the  son  was  to  obtain,  to  make  such 
partition  as  he  should  think  fit ;  and  whosoever  they 
were,  they  must  be  in  existence  during  the  life  of 
the  son,  and  he  must  have  made  it  during  his  life ; 
if  so,  it  was  of  no  consequence  how  they  were  de- 
scribed, for  if  it  vested  in  him,  it  was  of  no  conse- 
quence to  say  they  were  not  the  immediate  descen- 
dants  of  the  son.    It  was  an  estate  devised  upon  two 
alternative  contingencies ;  one,  that  there  were  objects 
capable  of  taking  under  the  first  limitation ;  another, 
that  there  were  none  such,  but  that  there  were  objects 
capable  of  taking  under  the  second.    As  to  its  being 
an  estate  tail  by  implication,    it  was  contrary  to 
reason  and  to  common  sense  to  impute  that  intention 
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to  him,  if  only  arisdng  from  his  not  having  made  a 
special  devise  of  the  estate  in  that  form.  The  estate 
he  was  directing  to  be  sold,  and  the  estate  supposed 
to  be  given  to  the  son  in  tail,  were  the  same  i  and  if 
so  given,  it  could  not  be  sold  by  this  power,  93id  did 
not  come  within  the  range  of  what  he  bad  before 
directed :  it  was  plain,  therefore,  he  did  not  intend  ao 
estate  tail ;  and  he  was  himself  clear  upon  tlu^ 
point. 

Decreed  an  estate  for  life. 
.  9*  Where  no  words  of  limitation  are  added  tt>  a 
devise,  and  there  are  no  other  words  from  which  an 
intention  to  give  an  estate  of  inheritance  can  be  col* 
lected,  the  devisee  will  take  only  an  estate  for  life. 

10.  If  a  man  devise  in  this  manner  x  '*  I  deviae 
Blackacre  to  my  daughter  F.  and  the  heirs  of  her 
body  begotten.  Item^  I  devise  unto  my  said  diiughter 
Whiteacre.'^  The  daughter  shall  have  but  an  estate 
for  life  in  Whiteacre :  for  the  word  item  is  not  w 
much  as  in  the  same  manner.  But  if  a  perfson  device 
Blackacre  to  one  in  tail,  and  also  Whiteacre,  tb^ 
devisee  shall  have  an  estate  tail  in  Whiteacre  ^IsQ ; 
for  this  is  all  one  sentence,  and  so  the  words  whicb 
make  the  limitation  of  the  estate  go  to  both. 

A  person  devised  in  these  words :  'f  I  give  and 
bequeath  to  H.  my  farm  and  lands  at  R.,  to  him,  his 
heirs  and  assigns  for  ever.  And  I  also  give  wd 
bequeath  to  the' said  H.  my  farm  and  manor  of  £•" 

Lord  Eldon  said,  the  only  question  upon  this  devise 
was,  whether  the  word  ako  had  precisely  the  same 
operation  as  the  addition  of  the  words,  his  heir^  and 
assigns  for  ever,  in  the  devise  of  the  other  estate 
immediately  preceding ;  and  it  seemed  to  him  tint 
all  the  old  rules  against  disinheriting  an  heir,  except 
by  plain  words  or  necessary  implication  were  gon#i  if 
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such  a  construction  was  to  prevail*  Decreed  an 
estate  for  life. 

11.  One  Hawkins  being  .seised  in  fee  of  three  Petty  wood 
bouses^  devised  them  to  his  wife  for  life,  the  re-  Cro.^li>.6il. 
mainder  of  one  to  Robert  his  son  and  his  heirs,  the  ^  ^^Q*  ^^9- 
i^Hoainder  of  another  to  Christian  his  daughter  and 

her  heirs,  and  of  the  third  to  Joan  his  daughter  and 
her  heirs ;  and  did  further  will,  that  if  any  of  tbem 
died  without  issue,  then  thQ  survivors  should  enjoy 
Urirnn  Ulampartemi  equally  divided  between  them. 

It  was  resolved,  that  the  survivor,  only  took  an 
estate  for  life  in  the  share  of  the  others. 

12.  A  person  having  three  sons,  B.  C.  and  D.,  Spirt  ▼• 
devised  lands  to  B.  in  tail,  remainder  to  C.  in  fee,  and  Cro  ^Car  368 
other  lands  to  C.  in  tail,  remainder  to  D.  in  tail ;  and  Vaugh.  262. 
then  other  lands  to  D.  in  fee.     He  afterwards  said, 

^Item^  I  give  Blackacre  to  my  said  son  D. ;  item^  I  give 
to  my  said  son  D.  Whiteacre.  Also  I  will  that  all 
bargains,  grants,  &c.  which  I  have  from  J.  S.,  my  son 
D.  shall  enjoy,  and  his  heirs  for  ever  \  and  for  lack 
of  heirs  of  his  body,  to  my  son  C.  for  even" 

It  was  agreed  by  all  the  Judges  that  the  bargains 
and  grants,  &c«  only  were  entailed  ;  and  that  D.  had 
but  an  estate  for  life  in  Blackacre  and  Whiteacre. 

IS.  A  person  devised  a  house  to  his  sons  James  Woodward  v. 
and  Thomas,  and  the  heirs  of  their  bodies,  in  equal  2  Vwnrsss. 
moieties ;  and  then  added,  but  my  will  and  mind  is, 
that  if  any  of  my  said  children  shall  die  before  21, 
or  unmarried,  the  part  or  share  of  him  or  her  so 
dying  shall  go  over  to  the  survivors. 

Lord  Holt  was  of  opinion  that  Thomas  dying 
umoarried,  his  moiely  went  over  to  the  survivor,  and 
that  hy  the  devise  over,  only  an  estate  for  life 
passed. 
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» 

14.  In  the  case  of  Cook  v.  Cook,  which  has  been 

stated  in  Ch.  10.  §  44,  Lord  Cowper  held,   that  the 

issue  of  X  S.  only  took  an  estate  for  life. 

Roev-Holms,      15.  A  person  devised  a  copyhold  estate  to  hit 

8  wila.  R.  80.  jjj^ughter  Jane,  her  heirs  and  assigns  for  ever ;  but 

in  case  his  said  daughter  died  before  she  attained 
the  age  of  SI  years,  and  had  no  issue,  then  hit 
will  was,  that  his  nephew  J.  Hardisty  should  have 
his  said  copyhold  lands  and  tenements. 

The  Court  was  clearly  of  opinion  that  J.  Hardisty 
took  only  an  estate  for  life :  that  the  testator  by  his 
devise  to  Jane  plainly  understood  the  force  of  v^ords 
of  limitation ;  and  if  he  had  intended  to  give  bis 
nephew  more  than  an  estate  for  life,  he  knew  how  to 
have  done  it :  that  there  were  no  express  words  in 
the  will  that  gave  the  nephew  a  fee,  nor  any  manifest 
intention  to  do  so,  or  to  disinherit  the  heir  at  law. 

16.  A  will  began  with  these  words,  "As  touching 
the  disposition  of  such  temporal  estate  as  it  has 
pleased  God  to  bestow  on  me.''  And  then  the  testator 
proceeded  to  give  his  house  to  his  son  S.  Russell, 
and  after  his  death  then  to  the  two  sons  of  Samuel, 
named  Thomas  and  William  ;  and  gave  a  legacy  of 
one  shilling  to  the  husband  pf  his  heir  at  law. 

It  was  resolved  by  the  Court  of  Exchequer^  that 
Thomas  and  William  took  only  estates  for  life. 

17.  B.  C.  being  seised  and  possessed  of  freehold 
and  leasehold  property,  lying  contiguous,  and  de- 
mised  together,  devised  to  his  wife  all  his  freehold 
and  leasehold  messuages,  &c.  and  all  his  estate  and 
interest  therein,  for  and  during  her  natural  life^  and 
after  her  decease  he  devised  the  said  messuages  to  hia 
sisters  in  law,  M.  S.  and  M.  B.,  as  tenants  in  common  ; 
but  in  case  his  mother  should  give  any  disturbance  ta 
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wife,  then  his  will  was^  that  the  same  should  go 
to  his  kinsman  W.  B.,  his  heirs  and  assigns  for  ever ; 
and  charged  his  estate  with  the  payment  of  all  his 
just  debts,  to  be  paid  out  of  the  yearly  rents  of  his 
estate  by  his  said  wife. 

Lord  Mansfield  said,  there  were  no  words  of  limi- 
tation added  to  this  devise  to  the  sisters  in  law ;  and 
therefore  it  was  clear,  by  the  rule  of  law,  that  it  was 
only  an  estate  for  life ;  unless  it  could  be  found  from 
the  whole  of  the  will  taken  together,  and  applied  to 
the  subject  matter  of  this  devise,  that  the  testator's 
intention  was  to  give  a  fee. 

Judgment  that  the  sisters  in  law  took  only  an 
estate  for  life. 

18.  A  person  devised  all  his  real  and  personal  Roer. 
estate  to  his  wife  for  her  natural  life,  and  at  or  im-  ?^?*°;  „ 

2  Black.  R. 

mediately  ailer  her  decease,  he  gave  to  his  son  Paul  J  045. 
all  that  his  land  lying  and  being  in  Dudley,  and  gave  ^^^'  ^^^' 
to  each  of  his  grandchildren  (  one  of  whom  was  his 
heir  at  law)  a  legacy  of  five  shillings. 

The  Court  was  of  opinion  that  Paul  took  only  an 
estate  for  life. 

19*  John  Gaskin  beiran  his  will  thus,  '<As  to  all  Denn  r. 
such  worldly  estate  as  God  has  endued  me  with.'*  cowp.  'eif. 
He  then  gave  all  that  his  freehold  messuage  and  tene- 
ment lying  in  G.  to  his  three  nephews,  equally  to 
them  ;  and  gave  ten  shillings  to  his  heir  at  law. 

Lord  Mansfield  said,  it  was  settled  in  devises,  as 
well  as  in  deeds,  that  if  no  words  of  limitation  were 
added,  the  devisee  could  only  take  an  estate  for  life, 
because  the  law  implied  an  estate  for  life  only, 
where  there  were  no  words  of  limitation :  but  as 
there  were  no  technical  words  necessary  in  a  will,  if 
the  testator  made  use  of  what  was  tantamount,  as  if 
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he  said,  I  give  to  sudi  a  one  in  fee  amj^e,  or  all  my 
estate,  that  would  cany  all  his  interest  in  the  land 
devised.  But  there  must  be  words  in  the  will  to 
control  the  rule  of  law,  widch  he  believed  in  a 
variety  of  cases  thwarted  the  intention  of  the  tes- 
tator. He  suspected  extremely,  that  in  this  very 
case  the  testator  meant  to  give  his  nephews  a  fee 
in  the  premises  in  question }  fw  he  had  no  other 
landed  property.  He  made  them  residuary  l^ateea 
of  his  personalty,  and  gave  a  disinheriting  legacy 
to  his  heir  at  law,  agreeable  to  the  vulgar  notion, 
taken  from  the  Roman  law,  that  an  heir  is  cut  oflt 
with  a  shilling.  But  the  single  question  was^  whether 
the  Court  could  find  any  words  in  the  will  to  take 
this  case  out  of  the  rule  of  law ;  if  they  could  not^ 
it  must  be  adhered  to.  He  said  it  was  impossible 
to  find  words  in  this  will  sufficient  to  control  the 
rule  of  law.  There  were  no  words  that  could  connect 
the  devise  of  the  lands  in  question  with  the  introduc- 
tion, 80  as  to  pass  the  whole  interest ;  therefore  the 
devisees  could  only  take  an  estate  for  life*  Judgment 
was  given  accordingly. 
lUght  ▼•  20.  W.  Sparrowhawk  devised  as  follows :— "For 

DoiL.^759?*   those  worldly  goods  and  estates  wherewith  it  has 

pleased  God  to  bless  me,  I  give  and  dispose  of  the 
same  in  manner  following.''  Then  gave  one  shilling 
to  his  heir  at  law ;  and  after  giving  other  legacies^ 
came  this  clause, — "And  I  do  give  and  devise  unto 
Susan  my  said  wife,  her  heirs  and  assigns  for  ever,  allmy 
lands  lying  in  the  parish  of  A.  And  I  give  and  bequeath 
to  my  loving  wife  aforesaid  all  my  lands,  tenements, 
and  houses  lying  in  the  pari^  of  Chipping  Norton.'' 
The  question  was,  whether  the  last*mentioned  prer 
mises  were  devised  to  the  widow  in  fee^  or  for  life. 
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Lord  Mansfield* — "  I  verily  believe  that  almost  in 
every  case  where  by  law  a  general  devise  of  lands  \^ 
reduced  to  an  estate  for  life,  the  intent  of  the  testa- 
tor is  thwarted ;  for  ordinary  people  do  not  distin- 
guish between  real  and  personal  property*  The  rule 
of  law  however  is  established  and  certain,  that 
express  words  of  limitation,  or  words  tantamounty 
are  necessary  to  pass  an  estate  of  inheritance.  All 
my  estate,  or  all  my  interest,  will  do ;  but  all  my 
lands  lying  in  such  a  place  is  not  sufficient ;  such 
words  are  considered  merely  as  descriptive'  of  th^ 
local  situation,  and  only  carry  an  estate  for  life  j  nor 
are  words  tending  to  disinherit  the  heir  at  l^w  suffi- 
cient to  prevent  his  taking,  unless  the  estate  is  given  to 
somebody  else.  I  have  no  doubt  but  the  testator's 
intention .  here  was  to  disinherit  his  heir  at  law,  at 
well  as  in  the  case  of  Denn  v.  Gaskin.  But  the  only  ante,  \  19. 
circumstance  of  difference  between  that  case  an4 
this,  and  which  has  been  relied  on  as  in  favour  of  the 
defendants,  if  the  testator  had  any  meaning  by  it 
( which  I  do  not  believe  he  had),  rather  turns  the 
other  way,  because  he  uses  different  words  in  d&* 
vising  different  parts  of*  his  estate.  I  think  we  are 
bound  by  the  case  of  Denn  v.  Gaskin.  Judgn^ent 
that  the  widow  took  only  a  life  estate  in  the  last- 
mentioned  premises. 

21.  T.  Nash   devised  lands  to  S.  Nash  for  life,  Denn  v.  Page, 
remainder  to  trustees  to  preserve  contingent  re-  ^^^^^  ^  ^<>»- 
mainders,  remainder  to  the  first  and  other  sons  of  \  \  jsmx,  603. 
S.  Nash,  and  th6  heirs  male  of  his  and  their  bodies ; 
and  for  de&u],t  of  such  issue,  to  the  use  and  behoof 
of  all  and  every  the  daughter  and  daughters  of  the 
body  of  the  said  T.  Nash ;  and  for  default  of  such 
issue,   to   the    use  of  the  right  heirs  of*  th^  said 
T.  Nash  for  ever.   T.  Nash  had  a  daughter  named 
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Jane;  and  the  question  was,  whether  she  took  an 
estate  for  life  or  an  estate  tail. 

Lord  Mansfield. — "  This  question  does  not  admit 
of  much  argument,  nor  of  cases  to  be  cited,  for  every 
case  must  depend  upon  its  own  circumstances.    The 
rule  of  law  is  clear,  that  a  grant  by  words  of  purchase 
without    further   limitation,   enures    for  life   only. 
When  wills   came  to  be  in  vogue,  it  pleased  the 
Judges  to  consider  them  in  their  construction,  with 
analogy  to  the  rule  of  law  respecting  deeds,  and  not 
with  analogy  to  the  Roman  appointment ;  and  there- 
fore they  held  that  such  a  grant  enured  for  life  only. 
There   is   hardly  an  instance  where  the  words  of  a 
devise  are  restrained  to  a  life  estate  only,  in  which 
the  intention  of  the  testator  is  not  contravened ;  for 
common  men  are  ignorant  of  the  difference  between 
land  and  money.     This  being  so,  the  courts  have 
been  astute  to  find  out,  if  possible,  from  other  parts 
of  the   will,    the    intention    of  the   testator ;    the 
question  then  is,  whether  there  be  enough  here,  on 
the  face  of  the  will,  for  we  must  not  go  into  conjec- 
ture.   I  conjecture  that  this  was  a  blunder,  and  that 
another  limitation  was  intended,  but  I  do  not  know 
of  what  nature,  whether  to  heirs  general  or  special. 
Is  there  then  any  authority  for  supplying  the  defect, 
and  making  the  will  anew  ?    Had  the  words  been^  if 
they  die  without  issue,  an  estate  tail  would  have  been 
implied ;  but  here  the  words  are,  for  default  of  such 
issue,  viz.  that  issue  which  is  before  mentioned.  The 
Court  has  no  power  to  strike  out  the  word  such ;  and 
if  they  did,  what  are  they  to  supply  it  with?  are  they  to 
give  an  estate  in  tail  general  or  in  tail  male  ?  There  is 
no  intention  therefore  apparent  on  the  will  to  direct 
the  Court.'' 

Judgment  that  Jane  took  only  an  estate  for  life. 
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82.  Sir  R.  Wordey  being  seised  in  fee  of  the  Ha^;^^-^ 
premises   in  question,    devised   them    to  trastees,  3  Term  R. 
upon  trust  that  they    should   stand  seised    there-  ^^' 
of  to  the  use  of  his  grandson  the  earl  of  Gran- 
ville for  life,  remainder  to  his  first  land  other  sons 
in  tail  male ;  remainder  to  Lady  Carteret  for  life ; 
remainder  to  her  first  and  other  sons  in  tail  male ; 
and  in  default  of  such  issue,  "  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  the  body  of  the 
said  Lady  Carteret  lawfully  issuing,   as  tenants  in 
common,  and  not  as  joint  tenants ;  and  in  default  of 
such  issue,  to  the  use  and  behoof  of  his  own  right 
heirs  for  ever/* 

Lady  Carteret  had  one  daughter,  Lady  Catherine 
Hay ;  and  the  question  was.  What  estate  she  took 
under  this  devise  ? 

A  case  was  sent  out  of  Chancery  to  the  Court  of 
K.  B,  for  their  opinion. 

Lord  Kenyon. — "  The  general  rule  which  is  laid 
down  in  the  books,  and  on  which  alone  courts  can 
with  any  safety  proceed  in  the  decision  of  questions 
of  this  kind,  is,  to  collect  the  testator's  intention  from 
the  words  he  has  used  in  his  will,  and  not  from  con- 
jecture.    It  is  not  necessary  that  any  technical  or 
artificial  form  of  words  should  be  used  in  a  will ;  but 
we  must  collect  the  meaning  of  the  testator  from  those 
words  which  he  has  used,  and  cannot  add  words 
which  he  has  not  used.    The  objection  then  occurs 
in  this  case,  vohdt  sed  non  dixit.     The  plaintiffs 
argument  goes  to  show  that    the  daughters  took 
estates  in  tail  general ;  but  that  could  not  have  been 
the  intention  of  the  devisor,  as  no  such  estate  is  given 
in  any  part  of  the  will,  and  the  devisor  has  totally 
laid  aside  the  daughters  of  the  first  devisee,  and  the 
daughters  of  his  sons.    The  words  here  used,  tech- 
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nically  considered,  only  confer  an  estate  for  life  on 
Lady  C.  Hay.    It  has  been  argued  that  we  may  pre- 
sume an  intention  in  the  devisor,  from  other  parts  of 
the  will,  to  give  estates  in  succession  to  the  daughters ; 
but  I  cannot  find  any  words  in  the  wilt  to  warrant 
such  a  construction.     If  indeed  the  word  such  had 
not  been  introduced  in  this  clause,  we  might  per- 
haps have  said  that  as  issue  is  genus  generalissimum^ 
it  should  include  all  the  progeny ;  but  here  the  word 
such  is  relative,  and  restrains  the  words  which  ac- 
company it.    This  case  is  precisely  similar  to  that 
ante  s  21.     ^  Denn  V.  Page:   there  the  Court  held  that  suffi- 
cient did  not  appear  on  the  face  of  the  will  to  war- 
rent  them  in  saying  that  an  estate  of  inheritance 
was  given  to  the  daughter  :  that  if  it  were  left  to  con- 
jecture, they  might  suppose  that  some  mistake  had 
been  made  in  the  limitation;  but  they  could  not 
determine  on  conjecture,  nor  put  that  in  the  devisor's 
mouth  which  he  had  not  said.*' 

The  certificate  was^  that  Lady  Catherine  Hay  took 
only  an  estate  for  life. 
t*oster  V.  ^*  ^  person  devised  his  estate  to  trustees  and 

^o^ey*  their  heirs,  until  his  nephew  Thomas  Foster  should 
*  attain  the  age  of  SI  years,  or  die  ;  and  on  his  attain* 
ing  21,  to  the  said  Thomas  for  life ;  and  after  the 
determination  of  that  estate,  to  the  trustees,  to  pre- 
serve contingent  remainders ;  and  after  the  decease 
of  Thomas,  to  all  and  every  the  son  and  sons  of  the 
body  of  Thomas  severally  and  successively  one  after 
another  in  priority  of  birth,  &c. ;  and  for  default  o( 
such  bsue,  to  the  trustees,  until  another  nephew 
should  attain  21,  and  then  to  him'  in  the  same 
manner. 

Upon  a  case  sent  out  of  Chancy  for  the  opinicm 
of  the  Court  of  K*.  B.,  as  to  what  estate  Thomas 
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Foster  the  nephew,  and  his  eldest  son,  took ;  liiat  Doe  ▼.  Goff. 
Court  certified  timt  they  respectively  took  estates  for 
life  only.  ^ 

d4»  Lord  Mulgnve  having  an  only  daughter  and  Doe  v.' 
three  brothers,  devised  his  estate  in  trust  for  his  first  5  Xi^m^R. 
Mid  every  other  son  in  tail  male;  <*&ilure  of  such  issue,  3^^* 
to  my  brother  Henry,  and  his  first  and  every  other 
son  in  tail  male ;"  and  so  on  to  his  two  other  brothers 
in  the  same  words,  and  then  to  his  daughter  in  the 
same  manner ;  and  concluded  with  these  words,  <<  in 
all  the  foregoing  cases  without  impeachment  of  waste, 
other  than  wilAiL"  Then  after  making  a  provision 
for  his  daughter  to  the  amoimt  of  80,000  /.,  the  wiU 
proceeded  thus :  <<  My  will  is,  that  the  money  lodged 
at  Childs,  to  pay  for  the  purchase  of  the  Lyth 
rectory,  be  applied  to  that  purchase,  as  soon  as  Sir 
J.  Sheffield  can  complete  the  title ;  and  the  renewals 
to  be  made  by  the  tenant  for  MSeJ*  It  appeared  that 
Sir  J.  Sheffield  held  the  rectory  of  Lyth  for  three  lives, 
under  the  see  of  Canterbury.^ 

Lord  KenyoUd — "  The  words,  first  and  every  other 

son,  children,  or  heir,  may  be  taken  to  be  words  of 

limitation,  where  it  is  necessary  to  give  them  that 

constFuetion,  in  order  to  efiectuate  the  intention  of 

the    testator,    as    in    Robinson  v.   Hicks,   though  ante,  c.  \i. 

ordinarily  speaking  they  are  words  of  purchase  :  but  i  ^^' 

in  this  case  no  doubt  can  be  entertained  respecting 

the  devisor's  intent.  First,  he  devised  to  his  own  first 

and  every  other  son  in  tail  male,  and  if  he  had  no    ^ 

issue,  then  to  his  brother  Henry  and  his  first  and 

every  other  son  in  tail  male,  &c.    Now,  if  he  had 

given  instructions  to  a  conveyancer  to  draw  his  will, 

and  to  make  his  brothers  tenants  for  life,  and  their 

diildren  tenants  in  tail,  these  are  precisely  the  terms 

in  which  he  would  have  given  such  instructions :  and 
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in  construing  wills  we  must  take  into  consideration 
the  short  hints  of  the  devisor,  in  order  to  discover 
his  intention.  To  be  sure,  if  the  objection,  vobdt 
sed  non  disit^  had  occurred,  it  could  not  have  been 
got  over  ;  we  could  not  have  inserted  words  in 
a  will  which  would  have  varied  the  construc- 
tion of  those  used,  even  if  we  thought  that  the 
devisor  had  intended  to  have  used  them :  but  here 
the  intention  is  sufficiently  explained  by  the  words 
which  he  has  used ;  and  great  weight  is  also  due  to 
the  subsequent  words,  which  direct  the  renewal  of 
the  life  estate  to  be  made  by  the  tenant  far  Iffe  ;  lor 
they  can  only  apply  to  the  devisor's  brothers,  since 
there  was  no  other  person  who  could  take  a  life 
estate  under  the  wiU.  In  some  of  the  cases,  indeed, 
nice  distinctions  have  been  made,  to  whom  the  word 
heirs  should  be  applied ;  but  without  entering  into 
those  niceties,  becausie  it  is  unnecessary  in  this  case, 
where  the  devisor's  intention  may  be  collected  irom 
different  parts  of  the  will,  I  am  clearly  of  opinion 
that,  on  the  fair  construction  of  the  will»  the  present 
Lord  Mulgrave  only  took  a  life  estate,  with  remainder 
in  tail  to  his  issue." 
Though  25.  It  has  been  stated  that  a  devise  to  a  person 

a  R^ent  without  any  words  of  limitation,  charged  with  the 
out  of  the  pa3mient  of  a  gross  sum  of  money,  or  of  debts,  or  an- 
derised.  puities,  creates  an  estate  in  fee  simple.  But  it  is 
ante,  c.  1 1.  |j^jj  down  in  CoDier'scase,  that  a  devise  to  a  person 
6  Rep.  16  a.    to  the  intent  that  with  the  profits  .he  should  educate 

his  daughter,  or  out  of  the  profits  of  the  land  pay  to 

one  so  much,  and  to  another  so  much,  was  but  an 

estate  for  life ;  for  he  was  sure  to  have  no  loss.    * 

Ansley  r.  26.  W.  Lock  being  seised  in  fee,  and  having  several 

CTQ^Cw.h7.  80^3'  ^^^  being  bound  in  an  obligation  that  40  L 

should  be  paid  annually  to  his  wife  during  heir  life, 
itnade  his  will,  and  thereby  devised  all  his  lands,  by 
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several  clauses,  to  his  several  sons;  and  amongst 
others,  he  devised  the  lands  in  question:  to  his  sons 
Michael  and  Henry ;  and  added  this  clause :  ^^Iteniy  all 
the  houses  aad  lands  which  I  have  given  between  my 
sons,  is  to  this  purpose,  that  they  all  shall  bear  part 
and  part  alike,  going  out  of  all  my  houses  and  lands^ 
towards  the  payment  of  my  wife's  40  /.  per  annum 
during  her  life,  which  I  am  bound  to  pay." 

The  Court  resolved  that  an  estate  for  life  only 
passed  by  this  devise,  for  it  was  not  devised,  paying 
a  sum  in  gross,  but  that  every  one  should  pay  out  of 
his  part  towards  the  40  /•  to  his  wife ;  which  was  ^ 
quasi  an  smnual  rent  out  of  the  profits  of  the  land, 
and  no  sum  in  gross ;  and  therefore  no  fee  was 
given. 

27.  J.  Toby  devised  all  his  lands  and  goods,  aftlsr  Dickens  v. 
his  debts  and  lefiracies  paid,  to  his  children  R^and  M,  5F*^i*^^««^ 

r«  ,  ».,../..  ,  Cro.Ehz.330. 

Toby,  equally  to  be  divided  between  them. 

The  Court  resolved  that  only  an  estate  for  life, 
passed ;  for  altliough  the  devise  of  the  lands  and 
goods  were  coupled  together,  and  it  was  a  devise 
for  ever  of  the  goods ;  yet  for  the  land,  there  being  ' 
no  words  to  give  the  inheritance,  only  an  estate  for 
life  passed.  And  although  it  was  objected  that  the 
devise  of  the  lands  was,  after  his  debts  and  legacies 
paid,  yet  that  did  not  enlarge  it. 

28.  A  person  gave  all  his  lands,  tenements,  and  Merson  v. 
messuages  whatsoever,  after  debts  and  legacies  paid,  ?  A^k"34i* 
and  Amend  expences  were  discharged,  to  J.  M. 

It  was  said  by  Mr.  Fortescue,  M.  R.  that  where  a 
gross  sum  was  to  be  paid  out  of  the  lands  devised, 
it  gave  a  fee  to  the  devisee  of  those  lands  ;  but  here 
the  debts  were  not  at  all  events  charged  upon  the 
real  estate,  but  only  contingently,  if  the  personal 
estate  should  be  deficient ;  and'  therefore  did  not 

Vol.  VL  Z 
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come  up  to  the  cases  cited  of  a  gross  sum  to  be  paid 
out  of  land :  and  consequently  guve  no  more  than  an 
estate  for  life  to  the  devisee. 

29*  It  has  been  laid  down  in  two  modem  cases, 
that  where  the  payment  of  a  gross  sum  of  mcmey,  or 
of  debts  andlc^cies,  is  charged  on  the  estate  devised, 
and  not  on  the  devisee,  such  a  chaige  will  not  <^rate 
so  as  to  give  the  devisee  an  estate  in  fee ;  and  there- 
fore, if  no  words  of  limitation  are  added,  he  will  take 
no  more  than  an  estate  for  life. 
Denn  ▼.  SO.  A  person  devisedas  follows — **  I  give  and  devise 

5^Term  R.     ^^^  ^-  Lister  all  that  my  customary  estate,  &a  AS 
558.  the  rest  of  my  lands,  tenements,  and  hereditamentSi 

either  freehold  or  copyhold,  whatsoever  and  where- 
soever ;  and  also  all  my  goods,  chattels,  and  perscNial 
estate,  of  what  nature  or  kind  soever,  after  pajonent 
of  my  just  debts  and  funeral  expences»  I  give»  devise^ 
and  bequeath  the  same  unto  my  wife  Sisaily  Can:," 
and  appointed  her  sole  executrix. 

The  Question  was,  whether  i^aily  Carr  took  an 
estate  in  fee,  or  only  for  life. 

Lord  Kenyon  said,  where  a  devisee  is  directed  to 
pay  an  annual  rent*charge  or  a  solid  sum  to  another 
person,  out  of  the  estate  devised,  it  had  been  pro- 
peily  decided  that  the  devisee  should  take  a  fee,  be- 
cause he  might  be  a  loser  unless  the  estate  in  his 
hands  were  at  all  events  sufficient  to  enable  him  to 
bear  those  charges.  Where  a  sum  of  money  was 
given,  it  might  be  payable  before  the  rents  became 
due ;  and  iviiere  an  annual  charge  was  made  on  the 
estate,  it  might  ccmtinue  beyond  the  life  of  the 
devisee ;  and  therefore  it  was  necessary  in  both  those 
cases  that  the  devisee  should  have  a  permanent  fund. 
ante.  c.  1 1.    Xhat  this  case  had  been  compared  to  that  of  Doe  v. 

Richards ;  but  there  the  words  were^  my  legacies  and 
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fiiomal  expences  beii^  thereout  paid ;  which  imported 
that  those  sums  were  to  be  paid  by  the  devisee  out 
of  the  interest  given  to  her;  and  if  she  had  died 
immediately  after  the  devisor,  and  had  only  taken  a 
)jiSt  estate,  the  fund  out  of  which  she  was  to  b^ar 
those  charges  might  have  failed :  the  Coiut  was  there- 
fore compelled  to  make  that  decision,  and  he  was  now 
perfectly  satisfied  with  it  But  in  this  case  the  words 
of  the  will  were,  after  payment  of  my  just  debts  and 
iimeral  expences.  Now  supposing  the  devisor  had 
in  the  beginning  of  the  will  charged  his  debts  and 
iimeral  expences  on  his  real  estate,  and  had  tbeQ« 
after  a  series  of  limitations,  devised  to  his  wife  in  the 
words  here  used,  it  could  not  have  been  contended 
that  such  a  charge  on  the  real  estate  would  have 
passed  the  fee  to  his  wife  ;  and  if  not,  the  place  in 
which  the  same  words  were  introduced  could  not 
vary  the  question.  He  admitted  that  the  real  estate 
was  charged  with  the  payment  of  debts  and  funeral 
expences,  if  the  personalty  was  not  sufficient  for  that 
purpose;    but  there  were  no  words  charging  the  ' 

estate  in  the  hands  of  the  wife  with  the  payment 
of  those  debts.  This  therefore  essentially  differed 
the  present  case  firom  that  of  Doe  v.  Richards; 
for  there  the  debts  were  to  be  paid  by  the  de- 
vffiee,  and  were  a  charge  on  the  estate  in  his  hands ; 
whereas  here  the  debts  were  no  charge  on  the 
devisee. 

Judgment  was  given  that  Sissily  Carr  took  only  an 
estate  for  life. 

On  a  writ  of  error  in  the  Exchequer  Chamber,  this  l  Bos.  558. 
judgment  was  reversed,  upon  the  ground  that  the 
words^  an  the  rest  of  the  real  estate,  created  an  estate 
in  fee*. 

Z2 
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7  Bro.  ParU        A  writ  of  eiTOr  was  then  brought  in  the  House  of 
Ca.  607.         Lords,  where  the  following  question  was  put  to  the 

Judges: — What  estate  the  devisee  Sissily  Cair  took  in 
the  premises  in  question  ?  to  which  the  Lord  Ch.  B. 
of  the  Exchequer  delivered  their  unanimous  opinion, 
that  Sissily  Carr  took  an  estate  for  life  i  whereupon 
the  judgment  of  the  Court  of  Exchequer  Chamber 
was  reversed,  and  that  of  the  Court  of  King's  Bench 
'  affirmed. 

31 .  Previous  to  the  hearing  of  this  case  in  the  House 

of  Lords,  the  following  case  was  determined  by  the 

Court  of  K.  B.,  in  conformity  to  the  doctrine  laid 

down  by  that  Court  in  the  preceding  case. 

Doe  y.  Allen,      32.  A  person  made  his  will  in  these  words :  "  As  to 

497!^™    *     what  real  and  personal  estate  it  hath  pleased  Almighty 

God  to  bless  me,  I  give  and  dispose  of  the  same  bs 
followeth:  first,  my  will  is,  that  all  my  debts  and 
funeral  expences  be  justly  paid  off  and  discharged 
out  of  my  personal  estate ;  and  if  the  same  shall  M 
short,  I  do  hereby  charge  my  real  estate  with  the 
payment  of  the  same.  I  do  hereby  give  and  devise 
aU  my  messuages,  lands,  tenements,  and  heredita- 
ments whatsoever,  situate  lying  and  being,  &c.,  unto 
W.  Allen."  And  the  question  was,  what  estate  passed 
by  these  words. 

Lord  Kenyon  said,  that  the  debts  were  not  at  ail 
events  charged  upon  the  real  estate,  but  only  contin- 
gently, if  the  personal  estate  should  not  be  sufficient, 
and  therefore  did  not  come  up  to  the  cases  cited,  of 
a  gross  sum  to  be  paid  out  of  the  land  devised,  and 
consequently  the  words  gave  no  more  than  an  estate 
for  life  to  the  devisee. 

Judgment  was  given  accordingly. 
OranAnnmty      33.  It  has  been  stated  in  a  former  chapter,  that  a 
during    e      ^^yj^  Qf  i^^xkdf  charged  with  an  annual  payment  to  a 
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third  person  for  life,  creates  an  estate  in  fee :  but  it  is  Life  of  the 
otherwise  where  the  annual  pajrment  is  only  to  con-  I>«'^««e« 
tinue  during  the  life  of  the  person  to  whom  the 
land  is  devised. 

34.  A  perdon  devised  lands  to  D.  his  wife,  }delding  Agerv.Poolc^ 
and  paying  therefore  yearly  during  her.  natural  life,  ^^^^*  ^^** 
to  the  right  heirs  of  his  father,  forty  shillings,  &c. 

The  Court  was  of  opinion  that  D.  took  only  an 
estate  for  life. 

35.  It  has  been  stated  in  a  former  chapter,  that  the  The  word 
vord  estate  will  create  a  fee  simple,  when  it  appears  de!cri^^ 
io  have  been  used  by  a  testator  to  denote  all  his  local  Situa. 

^a#^v% 

interest  in  the  lands  devised;  but  where  it  appears  to  ^^^  ^^^ 
have  been  used  as  descriptive  of  the  local  situation  of  i  ^^* 
die  lands  devised,  it  will  then  pass  only  an  estate  for 
life. 

36.  Upon  an  appeal  to  the  Kling  in  Council  from  a  Chester  v. 
decree  made  in  the  Island  of  Antigua,  the  case  was :—  2"?  ^w 
A  person ;  having  real  and  personal  estate,  gave  and  335. 
bequeathed  one  third  part  of  all  his  estate  whatsoever 

to  his  wife  Ann  ;  and  devised  to  his  son  John,  and  to 
his  heirs,  two  thirds  of  all  his  real  and  personal 
estate. 

It  was  determined  by  Lord  Ch.  J.  Raymond,  Sir  J. 
Jekyll,  and  Lord  Ch.  J.  Eyre,  that  the  wife  took  only 
an  estate  for  life  ;  the  word  estate  being  rather  a  de- 
scription of  the  thing  itself,  than  of  the  testator's 
iat^est  in  it :  and  by  the  next  clause  it  appeared,  that 

* 

where  the  testator  intended  to  give  a  fee,  there  he 
took  care  to  add  the  word  heirs  to  the  word  estate. 

37.  A  person   having  devised  his  estate  to  his  R<^«  ^ 
nephew  Thomas  Hutton  and  his  heirs,  added  these  AnffR.  2i0. 
words :-— ^'And  if  my  said  nephew  shall  have  no  issue 

male,  then  my  said  estate  sliall  go  to  the  daughter  or 
^ughters  of  my  brother  Richard,  and  to  the  daughter 

Z  S 
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or  daughtiers  of  my  brother  Matbew,  remainder  to  his 
right  heirs." 

The  question  waS|  whether  by  the  devise  to  the 
daughters  of  Richard  and  Mathew,  an  estate  in  fee 
or  for  life  passed. 

The  Court  was  clearly  of  opinion  that  an  estate  for 

life  only  passed   to  the  daughters:   for  as  it  was 

argued  that  although  in  wills  the  word  estate  was 

sufficient  to  carry  a  fee,  yet  in  this  case,  where  the 

consequence  was  the  disinheriting  an  heir  at  Iaw»  a 

fee  should  not  pass  thereby,  unless  the  intent  of  the 

testator  was  very  plain  and  apparent  for  that  purpose. 

That  the  intent  was  not  so  apparent  as  to  force  the 

Court  to  put  such  a  construction  on  the  devise  to 

the  daughters  as  was  insisted  on ;  but  on  the  ccm- 

trary,  from  the  contexture  of  the  whole  will,  it  seemed 

plain  that  the  word  estate  was  always,  and  particulady 

in  the  devise  in  question,  used  as  descriptive  only, 

and  synonymous  with  lands ;  so  that  here  it  would  be 

putting  a  force  on  it  to  make  it  carry  a  fee.     And 

besides,  the  devise  over  to  the  testator's  heirs  showed 

that  he  thought  he  had  a  farther  interest  to  dispose 

of,  after  the  devise  to  the  daughters,  to  whom  he  did 

not  seem  to  intend  so  much  as  an  estate  tail. 

QoodiiglitT.       Judgment    that    the  daughters  of  Richard  and 

1  r  East.  220.  Mathew  took  only  estates  for  life. 

The  word  38.  The  word  hereditament  only  creates  an  estate 

lueDt.  ^^i*  ^^  ^^  ^  ^^  9  ^^^  ^^  ^^^  ^ot  denote  the' measure 

^ftQ^™  ^-     or  quantity  of  the  estate,  as  it  has  a  proper  and  ap- 

8  Id.  503.      propriate  meaning,  and  extends  to  annuities,  advow- 

sons  in  gross,  and  many  other  things. 

39.  There  are  several  other  cases  where  an  estate 
for  life  offy  lias  been  held  to  pass  by  a  devise,  which 
wiU  be  stated  in  tlve  next  chapter. 


if 
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39*  Altihtoa^  an  eitfite  be  devised  to  a  person  and  Where  the 
tktt  heirs  of  his  body,  yet  if  the  general  intention  of  ^°^  \ll 
tiie  testator  can  only  be  carried  into  effect  by  con-  quires  it. 
struing  the  words  heirs  of  the  body  to  be  words  ^""^ 
of  purchase,  the  devisee  will  only  take  an  estate  for  infra,  c.  14. 
life. 

40.  A  person  devised  to  his  doa  B.  J.  and  his  heirs  Lowe  v. 
lawfully  to  be  begottcgo,  that  is  to  say»  to  his  first,  PV^^  ^ 
second^  third,  and  every  son  and  sons  lawfully  to  be  1561. 
begotten  of  the  body  of  the  said  B.  J.  and  the  heirs 

of  the  body  of  such  first,  second^  third,  and  every 
son  and  sons  successively,  lawfully  issuing ;  and  in 
default  of  such  issue,  then  to  hiq  right  heirs  for 
ever. 

It  was  resolved  that  B.  J«  took  only  an  estate  for  ^^^  ^'  ^^* 
life,  the  word  heirs  being  fully  explained  by  the  sub^ 
sequent  words,  to  be  a  word  of  purchase. 

41.  Lands  held  in  gavelkind  were  devised  to  Ann  ^^  ^ 
Cornish  and  the  heirs  of  her  body  lawfully  begot-  2  Bun.  1 100. 
ten  or  to  be  begotten,  as  well  females  as  males,  and  265**^^'  ^' 
to  their  heirs  and  assigns  for  ever ;   to  be  equally 
divided,  share  and  share  alike,  as  tenants  in  conmion, 

aad  not  as  joint  tenants. 

Lord  Mansfield  said,  that  the  devise  could  not  take 
effect  at  all,  but  would  be  absdutely  void,  unless  the 
heirs  of  the  body  of  Ann  Cornish  took  as  purchasers. 
The  lands  devised  were  gavelkind,  and  it  was  manifest 
the  testator  did  not  mean  that  bis  estate  should  go  in 
a  course  of  diascent  in  gavdkind,  for  he  gave  it  to 
the  heirs  of  the  body  of  Ann  Cornish,  as  well  females 
as  males ;  therefore  they  could  not  take  otherwise 
than  as  purdiasers.  It  would  be  a  void  devise  if 
the  words  were  to  be  construed  as  words  of  limita- 
tion $  for  the  testator  breaks  the  gave&ind  descent^ 
by  giving  it  to  females  as  well  as  males.    He  liko- 
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V^ae  added,  **  and  to  their  heirs  and  assigns  for  ever 
.  to  be  divided  equally  share  and  share  alike/'  Nay^ 
he  went  farther,  ^<as  tenants  in  common  and  not 
as  joint-tenants."  But  this  could  not  be,  if  they 
were  to  take  in  a  course  of  gavelkind  descent,  for 
in  such  case  they  must  take  as  coparceners.  Upon 
the  whole,  as  no .  man  could  doubt  of  the  testator's 
intention,  and  as  this  was  the  only  method  of  effec- 
tuating it,  and  as  there  was  no  rule  of  law  that 
prevented  heirs  taking  as  purchasers,  where  the  in- 
tention of  the  testator  required  it,  so  he  was  of 
opinion  that  the  words,  heirs  of  the  body,  were  words 
of  purchase.  Judgment  was  given  accordingly. 
l)oe  V.  42.  A  person  devised  to  his  niece  M.  O.  and  the 

BurnsalU       Jgg^g  ^f  j^^j.  body,  lawfully  to  be  begotten,  as  tenants 

30.  in  common  if  more  than  one ;  but  in  default  of  such 

Doe  V.  Elvey,  issue,  or  being  such,  if  they  should  all  die  under  the 
4  East*  313.  ggg  q{  gj^  ^LSid  without  leaving  lawful  issue  of  any  of 
1 1  East,  668.  their  bodies,  then  over. 

The  Court  of  K.  B.  held,  that  the  niece  only  took 
an  estate  for  life. 
What  words  ^'  ^^  estate  may  be  devised  to  a  person  for  a 
createaTenu  tgnn  for  years,  as  well  as  for  any  freehold  estate  j  and 
Tit.  8.  c.  2.  it  has  been  stated  in  a  former  title  to  have  been  held, 
i^7>  that  a  devise  of  lands  to  a  person  and  the  heirs  of  his 

body  for  500  years,  would  determine  by  the  death  of 
the  devisee  without  issue ;  but  that  this  doctrine  had 
been  altered,  and  it  was  settled  that  such  a  term  would 
continue  for  the  500  years,  and  vest  in  the  executors 
of  the  devisee. 
Tit.8,c.  1.  **•  It  has  also  been  stated,  that  a  devise  to 
*  7-  executors  for  pajrment  of  debts  creates  an  estate  for 

years ;  and  also  a  devise  till  such  time  as  a  particular 
sum  shall  be  raised  out  of  the  rents  and  profits  of  the 
lands' devised. 
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45.  With  respect  to  uncertain  interests^  if  a  man  And  un- 
devises  lands  to  his  wife  till  his  son  comes  of  age,  to  intertti^^ 
provide  his  children  with  necessaries,  this  interest  Smith  r. 
does  not  determine  by  the  death  of  the  wife,  but  goes  croJEIi«.252^ 
to  her  executors. 

46.  If  the  devise  had  been  that  his  lands  should  An.  2  Leon. 

221. 

descend  to  his  son,  but  that  his  wife  should  have  the 
full  profits  till  his  son  came  of  age,  for  his  main- 
tenance ;  here  nothing  being  given  to  the  wife  but  a 
mere  confidence,  her  interest  would  determine  with 
her  death. 

47.  In  a  case  which  has  been  already  stated,  it  ^*°'^**  ^* 
was  resolved  that  the  wife's  estate  determined  by  the  Tiu  le/c.  i. 
death  of  the  son.  *^* 
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ConstrucHon-'^f  the  Rule  in  Shelley* s  case. 


h  4n»IM  m  BfOtMi  of  Legal 
Estates. 

7.  Though  the  Limitation  to  the 
Heirs  be  only  mediate. 

10.  Though  the  Estate  for  JJfs 

arise  by  Implication, 

1 1.  Wiere  the  word  Heir  m  the 

singular  number  is  used. 

16.  Where  there  are  superadded 

words  to  the  word  Heirs. 
21.  In  Deoises  of  Trust  Estates. 
29*  In  Devises  of  Copyholds. 

31.  In  Devises  of  Terms  for  Years. 

32.  The  Rule  not  appUed  where 

the  Limitation  is  to  Sons  or 
Children. 

37.   Or  to  Heirs  with  Words  of 
Explanation. 


41.  Or  to  the  Hdrwiih  Words  of 
tvnittUion^   • 

45.  Or  to  Heirs  wUh  Words  limii' 

ing  an  Estate  of  a  ptsr- 
Ocular  Nature. 

46.  Or  to  the  Heir  for  L^e. 
48.  Or  to  Tssuewith  WardsofIA* 

tation. 

52.  Unless    the  general  InieiU 

require  a   different  Cm* 

struction. 
56.  Or  where  a  Trust  is  created 

and  a  Conveyance  directed. 
65.  Or  where  the  Estates  are  of 

different  Natures. 
69.  Case  of  Perrin  V.  BUtke. 

71.  General  Oheervations  oh  the 
Rule. 


Section  1. 

Applied  in  nHHE  rule  laid  dowh  in  Shelley's  case,  of  the  oiiffB 
Dem^  of  X  and  nature  of  which  an  account  has  been  already 
Tit.  32.  c.  22.  given,  having  been  established  for  purposes  of  general 

utility,  has  been  adopted  in  the  construction  of 
devises,  as  well  as  in  that  of  deeds.  But  it  beingL 
a  principle  of  law  that  the  intention  of  the  testator 
is  to  be  the  chief  guide  in  the  expounding  of  devises, 
it  has  been  often  doubted  how  far  the  application  of 

is 
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this  rule  should  be  extended,  in  contradiction  to  tbe 
particular  intention  of  the  testator. 

It  has,  however,  been  uniformly  determined,  in  all 
cases  of  devises  of  legal  estates,  that  wherever  lands 
are  given  to  a  person  for  life,  or  for  any  greater  estate, 
with  an  immediate  remainder  to  the  heirs,  or  heirs 
of  the  body  of  such  devisee,  the  word  heirs,  or  heirs 
of  the  body,  shall  operate  as  words  of  limitation,  and 
give  the  devisee  an  estate  in  fee,  or  in  tail, 

2.  A  person  devised  lands  to  his  son  John,  to  hold  Rundale  r. 
to  the  said  John  for  life,  and  after  his  decease,  then  q^\jq 
to  the  use  and  behoof  of  the  heirs  male  of  his*  body; 

and  for  de&ult  of  such  issue,  to  his  ^on  Robert  and 
the  heirs  male  of  his  body. 

It  was  resolved  that  the  first  words  created  an 
estate  tail, .  as  well  in  a  will,  as  in  any  other  con-    . 
veyance.      The  estates  could  not  stand  together, 
but  the  estate  for  life  was  swallowed  up  in  the  estate 
tail. 

3.  Although  it  should  appear  from  other  circum- 
stances, besides  an  express  devise  for  life,  that  the  tes- 
tator did  not  intend  to  give  the  first  devisee  a  greater 
estate,  such  as  a  power  to  settle  a  jointure,  with  the 
concurrence  of  trustees  $  or  an  interposed  estate  to 
trustees  to  preserve  contingent  remainders;  or  a 
clause  that  the  devisor's  estate  should  be  without 
impeachment  of  waste ;  yet  the  courts  have  affiled 
the  rule,  and  given  the  devisee  an  estate  of  inheri- 
tance. 

4.  A  person  devised  lands  to  trustees  and  thdr  Brouffbton  r. 
heif  6,  tp  the  intent  and  purpose  that  they  should  ^^%^ 
permit  and  suffer  A.  to  receive  and  take  the  rents  273. 

and  profits  for  and  during  the  term  of  his  natural  T'h^  g'^'  ^* 
life ;  and  after  his  decease  should  stand  seised  of  the 
same  lands  to  the  use  of  the  heirs  of  the  body  of  A»  j 
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with  a  proviso  that  the  trustees  and  A.  might  make  s 
jointure  for  his  wife. 

It  was  determined  that  A.  took  an  estate  tail. 

5.  Lands  were  devised  to  B.  for  life»  without 
impeachment  of  waste,  remainder  to  trustees  and 
their  heirs  during  the  life  of  B.  to  support  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  B., 
remainder  over. 

Sir  J.  Jekyll  was  of  opinion  that  an  estate  for  life 
only  passed  to  B.,  with  remainder  to  the  heirs  of  his 
body,  by  purchase.  But  upon  an  appeal  to  Lord  King, 
he  said  the  remainder  to  the  heirs  of  the  body  of  B. 
was  within  the  general  rule,  and  must  operate  as 
words  of  limitation,  and  consequently  create  a  vested 
estate  tail  in  B. ;  and  that  the  breaking  into  this  rule 
would  occasion  the  utmost  uncertainty.  • 

6.  A  person  devised  in  these  words, — "  I  give  to 
my  loving  brother  G.  S.  and  the  heirs  of  his  body, 
the  males  having  preference,  and  succeeding  accord- 
ing to  their  births ;  and  to  preserve  contingent  re- 
mainders from  being  barred  during  the  life  of  the 
said  G.  S.,  I  give  the  said  estates  and  farms  to  my 
friend  Doctor  R. ;  and  on  failure  of  issue  of  the  said 
G.  S.,  I  give  the  said  estates  and  farms  to  my  niece." 
The  cause  came  on  to  be  heard  before  Lord  Hard- 
wicke,  who  directed  a  case  to  be  made  fo^  the  opinion 
of  the  Judges  of  the  K.  B.     Afterwards,   upon  his 
resigning  the  great  seal,  Lords  Commissioners  Willes, 
Smythe,  and  Wilmot  succeeding  to  it,  application  Dvas 
made  to  them  to  hear  the  cause,  which  they  consented 
to  do,  considering  themselves  as  judges  at  law,  though 
sitting  in  a  court  of  equity. 

Lord  Commissioner  Wilmot  said,  the  reason  of  the 
rule  in  Shelley's  case,  that  where  one  takes  an  estate 
of  freehold,  and  after  an  estate  is  limited  to  the  beirs 
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male  of  his  body,  the  heirs  male  must  take  by  descent, 
and  iK)t  by  purchase,  was  to  secure  to  the  lord  his 
fruits  on  46scent,  and  had  long  since  ceased.  But  it 
had  been  better  if  that  rule  had  never  been  broke  in 
upon.  H^  was  not  for  breaking  in  upon  it  farther. 
He  could  not  find  any  case  where  the  words,  heirs  of 
the  body,  in  the  plural  number,  and  no  words  super- 
added, had  been  considered  as  words  of  purchase, 
and  referred  to  Lord  King's  opinion  in  Papillon  v. 
Voice,  that  the  limitation  to  trustees  did  not  control 
the  estate  tail. 

The  Court  declared  that  G.  S.  was  entitled  to  an 
estate  tail.  ^ 

7.  Where  the  remainder  to  the  heirs,  or  heirs  of  Though  the 
the  body,  of  the  devisee  for  life,  is  only  mediate,  by  ^"jS£'li' 
the  interposition  of  some  other  estate,  the  devisee  only  mediate, 
will  take  an  estate  in  fee,  or  in  taQ,  in  remainder ;  to 

take  efiect  in  possession,  upon  the  determination. of 
the  ii^terposed  estate ;  and  the  estate  for  life  is  not 
meiged  in  the*  remainder. 

8.  R.  Bromley  being  entitled  to  a  reversion  in  coulson  t. 
fee  in  certain  lands,  expectant  upon  the  death  of  « ^!f ^047 
Elizabeth  Foster,  devised  the  same  t6  Robert  Coulson 

for  life,  remainder  to  trustees  during  his  life,  to 
preserve  contingent  remainders,  remainder  to  the 
heirs  of  the  body  of  the  said  Robert  Coulson^  re- 
mainder over. 

The  question  was,  what  estate  Robert  Cpulson 
took  under  this  devise;  and  the  case  having  been 
sent  by  the  Chancellor  (Lord  H4rdwicke)  to  the 
Court  of  K.  B.,  the  Judges  of  that  Court  sent  the 
following  certificate:— »*^  We  have  heard  counsel  in 
the  question  inferred  by  your  Lordship  to  us ;  and  as 
it  appears  by  the  state  of  the  case,  there  is,  after  the 
determination  of  the  estate  for  life  of  Robert  Coulson, 
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a  devise  to  J.  B.  and  R.  R.  and  their  heins,  for  dfid 
during  the  life  of  Robert  Coulson^  we  are  of  opiiBon 
that  by  reason  of  the  remainder  interposing  between 
the  devise  to  Robert  for  life,  and  the  subsequent  limi- 
tation to  the  heirs  of  his  body,  the  said  Robert  took 
an  estate  for  life,  not  merged,  by  the  devise  to  the 
heirs  of  his  body ;  but  by  that  device  an  estate  tail  in 
remainder  vested  in  the  said  Robert." 
MSS/Rcp.     .    Against  this  certificate  the  counsel  cited  2  !Q.oU. 

Ab.  418.  pi.  4  &  5.»  to  prove  the  remainder  to  the 
heirs  of  the  body  contingent  But  after  looking  into 
the  book,  Lord  Hardwicke  paid  no  regard  to  it ;  and 
decreed  according  to  the  opinion  of  the  Ju^es. 
ante,  c  8.  9*  In  the  case  of  Hodgson  v.  Ambrose,  which  has 
^    *  been  already  stated,  there  was  a  devise  to  Elizabeth 

Belchier  and  Catherine  Jolland,  in  the  same  words  as 
in  the  case  of  Coulson  v.  Coulson ;  a  case  was  made 
for  the  opinion  of  the  Court  of  K.  B.  upon  the  fol- 
lowing question : — *^  Whether  Catherine  Belchier,  the 
daughter  of  Elizabeth  Belchier,  took  any,  and  what 
estate  under  the  will  of  Susan  Jolland ;  and,  secondly, 
what  estate  Catherine  Jolland  took  under  the  said 
wiU." 

The  Juc^es  of  the  Court  of  King's  Bench  gave 
their  opinion  in  the  following  words :  <*  As  to  the 
question  whether  Elizabeth  would  have  taken  an 
estate  tail,  whatever  our  opinions  might  be  if  the 
case  were  new,  we  think,  as  the  case  of  Coulson  v. 
Coulson  is  literally  the  same,  the  precise  ^estion 
ought  not  to  be  again  litigated  f  and  by  that  autho- 
rity we  are  bound  to  say,  in  the  wdrds  of  the  eertifi- 
cate  in  that  case,  that  as  it  appears  by  the  state  of  the 
case  that  there  is,  after  the  determination  of  the 
estate  for  life  to  Elizabeth  Belchier^  a  &»m^  to 
W.  A.  and  J.  P.  and  their  heirs,  fi>r  and  dmfeg  the 
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Kfe  of  Elizabeth  Bdchier,  we  axe  of  opinion  that  £Ii* 
zabeth  Belchier,  if  she  had  survived  the  testatrix^ 
would  have  taken  an  estate  for  life  in  the  premises 
devised  to  her,  not  merged  by  the  devise  to  the  hmrs 
of  her  body ;  but  by  that  devise  an  estate  tail  in  re- 
mainder would  have  vested  in  the  said  Elizabeth ;  and 
that  Catherine  JoUand  took  an  estate  for  life  in  aU 
the  devised  premises,  not  merged  by  the  devise  to 
the  heirs  of  her  body ;  but  by  that  devise  an  estate 
tail  in  remainder  vested  in  the  said  Catherine 
JoUand." 

The  Court  having  decreed  in  conformity  to  this 
certificate,  an  appeal  was  brought  in  the  House  of 
Lords,  where  the  following  question  was  put  to  the 
Judges :  *^  What  estate  Catherine  Hodgson  took  utider 
the  will  ?^*  And  the  Lord  Ch.  Baron  of  the  Exchequer 
having  delivered  the  unanimous  opinion  of  the 
Judged  present,  '*  That  Catherine  Hodgson  tock  an 
estate  for  life  in  all  the  premises,  not  merged  by  the 
devise  to  the  heart  of  her  body ;  and  that  by  that 
devise  an  estate  tail  in  remainder  .vested  in  the  said 
Catherine ;''  it  was  ordered  and  decreed,  that  the 
appeal  should  be  dismissed  and  the  decree  affirmed. 

10.  Though  no  estate  for  life  be  expiessly  devised,  Though  the 
but  only  arises  fiom  a  necessary  implication,  yet  the  Life^^^^b 
nde  will  be  applied.  implication. 

11.  L  Foorde  made  his  will,  having  then  two  sons,  Hayes  r. 
RawIixBon  and  William,  and  a  brother  Nicholas,  vdio  2^g[^^^'  » 
had  then  also  two  sons,  James  and  Nicholas,  and  gave  698. 

his  real  estate  to  his  eldest  son  RawUnson  at  his  age 
of  twen^-thtee,  to  enjoy  tibte  whole  during  his  life. 
**  And  die  whde  estate,  of  which  he  is  only  tenant  for 
^e,  shall  afler  his  decease  go  to  his  eldest  son  that 
shsll  be  then  living ;  and  if  be  dies  without  any  son 
^r  sons  to  enjoy  it  during  their  lives  (of  which  none 
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are  or  shall  be  tenants  but  while  they  live  to  enjoy 
it)»  that  then  it  shall  come  to  his  brother  William 
Foorde  during  his  life,  and  to  any  of  his  heirs  males 
during  their  lives,  and  no  longer ;  and  if  they  die 
without  issue  male,  then  to  the  heirs  male  of  my 
brother  Nicholas  Foorde's  sons,  and  to  any  of  their 
heirs  male  during  their  lives  (of  which  none  of  them 
are  tenants  any  longer,  nor  shall  it  be  in  any  of  their 
power,  .„  J.  dUp'ose.  or  .ake  .way  J,  p.rt  or 
the  whole  of  it) ;  and  in  case  they  all  die  without 
heirs  male,  then  it  is  to  go  to  the  faext  of  kin  of  me.*' 
'    At  the  same  time,  and  with  the  same  solemnities, 
the  testator  published  a  schedule  referred  to  in  the 
said  will,  and  which  the  special  verdict  found  to  be 
part  of  his  will,  containing  a  very  particular  account 
of  all  his  real  and  personal  estate  ;  the  title  to  which 
schedule  was  in  these  words,  *'  An  account  how  I 
dispose  of  my  estate  to  my  son  Rawlinson  Foorde,  as 
followeth: — He  pa3dng  his  mother  out  of  my  real 
estate  the  sum  of  \5L  per  annum  during  her  life,  and 
^4/»  per  annum  out  of  my  mortgages,  and  then  all 
to  revert  to  my  son  Rawley  Foorde,  during  his  life ; 
and  after  his  death  to  his  sons ;  and  for  want  of  sons, 
to  his  brother  William  Foorde,  during  his  life,  and 
afterwards  to  William  Foorde's  eldest  son ;  and  for 
want  of  his  having  sons,   to  my  brother  Nicholas 
Foorde's  sons,  and  for  want  of  any  eldest  sons,  to 
/     my  sons'  daughters,  and'  so  to  the  next  of  kin.'* 

Rawlinson  and  William,  the  two  sons  of  the  tes- 
tator, died  without  issue  male  y  James  the  eldest  ne- 
phew died  before  William  the  son ;  and  upon  Wil- 
liam's  death,  the  youngest  nephew  entered,  and  suf- 
fered a  recovery.  The  question  was,  whetlierJNi- 
cholas  the  nephew  took  an  estate  for  life,  or  in  tail, 
under  the  will  and  schedule. 
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The  Court  of  K.  B.  in  Ireland  waa  of  opmian 
that  he  took  only  an  estate  for  life. 

Upon  a  writ  of  error  to  the  Court  of  K.  B«  in 
Sqgland,  Lord  Mansfield  delivered  the  opinion  of 
ihe  Couit>  that  the  only  doubt  was,  whether  by  the 
vords  of  the  wiU,  Nicholas,  the  nephew  of  the  tes- 
bttor,  took  any  estate  by  inqiUcation.    That  this 
doubt  was  removed  by  the  schedule,  which  expresaty 
gave  an  estate  to  the  sons  of  his  brother  Nicholas 
Foorde ;  thajt  therefore  Nicholas  the  nephew  took  an 
estate  for  life  by  implici^ion,  thus  explained,  which 
being  conjoined  to  the  estate  expressly  given  to  his 
keks  males,  would,  by  the  known  rules  of  law,  give 
Jnin  an  eeftate  in  tail  male.    Judgment  was  given    ' 
aceordingly. 

11.  Although  the  limitation  be  to  the  heir,  in  the  word  Hei^ 
ABgular  number,  yet  the  rule  will  be  applied ;  and  j"  *^®  m^^ 
^  devise  will  be  construed  an  estate  tail.  is  used. 

IS.  Thus,  Ix>rd  Hale  says,  it  was  adjudged  in  4S  Burlef*s 
£Iiz.  that  a  devise  to  A.  for  life,  remainder  to  the  230/ 
next  heir  male,  and  for  default  of  such  heir  male,  ^ 
tben  to  remain  over,  was  an  estate  tail. 

IS.  A  person  devised  lands  to  his  youngest  son  for  ^iJM'^*  ^• 
ever,  and  after  his  death,  to  the  heir  male  of  his  body  i  Roll.  Abi 
fer  ever ;  and  for  default  of  such  heir  male,  to  E.  his  o?o*?v^^' 

%y  1       1     1    *■   1  219. 2Vern. 

Alest  scm  for  ever.    It  was  resolved,  that  the  youi\g-  324. 
est  .SQQ  to(^  an  estate  tail. 

14.  In  a  case  cited  by  Mr.  Kobinson  in  his  Custom  Miller  v. 
<^ Gavelkind,  there  was  a  devise  to  Serjeant  Miller  ^jqI^^^^^ 
•<id  his  wife  for  their  lives,  remainder  to  the  next 
Wr  male  of  their  two  bodies.  It  was  held  that  this 
^^  a  devise  in  tail :  for  a  devise  to  the  heir  male 
Was  a  devise  in  tail,  unless  there  were  words  of  limi- 
tation superadded,    so  as  to  bring  it  within  the 

VoL^VI.  A  a 
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infra,  i  43.    reason  of  Archer's  case.    Bui  the  words,  first,  next, 

or  eldest,  or  any  like  words  superadded,  made  no 
difference. 
I>ubber  v.  15.  Sir  T.  Trollop  devised  the  manor  of  A.  to  his 
Amb.^453.  ^^  ^^^  William  for  Hfe,  remainder  to  the  heirs  male 
Caws  temp,  of  his  body,  remainder  to  his  second  son  Thomas  for 
160.  '  life>  and  after  his  death  to  the  first  heir  male  of  his 
body. 

The  Court  held  that  the  words  heir  male  were  to 

be  understood  collectively,  and  that  Thomas  took  aa 

estate  tail ;  it  appearing  that  such  was  the  testator's 

intention  by  the  other  devises.    That  this  stood  dis- 

infnr,  §  43*    tinguished  from  Archer's  case,  no  limitation  being 

superadded  to  the  words  first  heir  male ;  and  the 

word^rst  should  be  understood  first  in   order  of 

succession,  from  time  to  time. 

Where  tbcre       16.  A  devise  to  the  heirs,   or  heirs  of  the  body 

dSwoidsto  of  a  prior  devisee  for  life,  with  superaldded  words 

the  word        Qf  limitation,  will  be  construed  within  the  rule  in 

Shelley's  case,  so  as  to  create  an  estate  in  fee  (^ 

in  tail. 

p5l*^?2Ld.      ^7.  A  person  devised  to  Nicholas  Lisle  for  his  life, 

Raym.  1437.  and  after  the  decease  of  the  said  Nicholas,  he  devised 

'  the  same  unto  the  heirs  males  of  the  body  of  the, 

9aid  Nicholas,  lawfully  to  be  begotten,  and  his  bein 

for  ever ;  but  if  the  said  Nicholas  should  happen  to 

die  without  such  heir  male,  then  he  devised  over. 

The  Judges  were  all  of  opinion  that  this  was  ap 
estate  tail  in  Nicholas.  They  held,  that  if  the  subse- 
quent words  relied  on,  as  fus,  and  ff  he  died  vji&(fvt 
suck  heir  male^  were  not  sufiScient  to  restrain  and  alter 
the  operation  of  the  words,  heirs  males,  and  so 
qualify  them  as  to  make  them  a  description  of  the 
person  i  and  that  the  operation  of  plain  and  clear 
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Wordsy  and  a  settled  rule  of  law,  should  not  be 
defeated  or  broken  into  by  uncertain  or  doubtful 
wotdsy  which  they  took  the  last  at  least  to  be. 

1 8.  The  following  case  was  sent  by  the  Lord  Keeper, 
to  the  Court  of  C.  B.  for  its  opinion. 

G;  Legate  devised  his  lands,  in  default  of  issue  of  Legate  v. 
his  own  body,  to  his  nephew  William  L^ate,  for  and  f  ^^ 
during  the  term  of  his  natural  life,  and  after,  his  87.' 
decease,  to  the .  heirs  male  of  the  body  of.  his  said 
nephew  lawfully  to  be  begotten,  and  the  heirs  male 
of  the  body  of  every  such  heir  male,  severaDy  and 
successively,  as  they  should  be  in  priority  of  birUi ; 

and  for  want  of  such  issue,  to  his  brother,  &c.    The 

... 

question  was,  whether  William  Legate  the  nephew 
had  an  estate  tail  vested  in  him,  or  an  estate  for  life 

Three  of  the  Judges  were  of  opinion  that  William 
Legate  had  an  estate  tail  vested  in  him,  and  Mi. 
Justice  Tracey  certified  that  he  had  only  an  estate 
for  life. 

Mr.  Peere  Williams  says,  the  Court  appearing  not 
to  be  satisfied  with  the  certificate  of  the  three  judges, 
directed  an  ejectment  to  be  brought  in  B.  R.  in  order 
to  have  the  matter  settled :  but  it  was  said  the  parties 
agreed^  and  so  the  question  was  not  determined. 
Yet  in  2  Vesey,  ^37,  Lord  Hardwicke  says.  Lord 
Cowper  held  himself  bound  to  agree  with  the  three 
JudgeB^  and  so  decreed. 

1ft.  Thomas  Wardell  devised  thus, — "  I  give  and  Morris  v. 
bequeath  unto  my  daughter  Lucretia  all  my  planta^  Yr^  p^*^ 
tions,   together  with  the  negroes,  &c.,  during  the  518. 
^ural  Hfe  of  my  said  daughter.    Iterny  I  bequeath 
to  the  heirs  of  the  body  pf  my  said  daughter  Lucretia^ 
begotten  or  to  be  begotten,  and  to  his  or  her  heirs 
for  ever,  after  my  said  daughter's  decease,  all  my 

Aa2 
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.  bc^oi^-ihentioiied  plantations,  dec.    But  Gx  wint  of 
$uch  heirs  of  the  body  of  mj  said  daugfaterf  i  sdaii 
give  and  bequeath  the  aforesaid  premises^  aftar  iim 
decease  of  my  said  dai^ter,  to  my  mm  mast  heirs, 
and  their  heirs  forever.** 

Tbis  case  came  on  befbra  the  IVivy  Coimoii  upon 
an  appeal  from  Barbadoes,  and  tbe  fbUown^  SBasoDi 
were  used  in  the  printed  case. 

*^  It  is  a  general  rule  of  law,  that  whctti  an  eaCato  is 
limited  to  one  lor  life,  a  limijtation  af%erward9t0  4te 
heirs  of  the  body  of  tliat  same  person  created  as 
estate  tail.     And  though  this  be  in  the  case  of  a  wiD# 
there  is  no  reason  to  depart  from  that  ruie )  fdrtf 
Lucretia  were  construed  to  have  aji  estate  fisr  Mfe 
only,  then  the  remainder  to  the  heirs  of  her  b^^ 
would  be  words  of  purchase ;  and  then,  though  she 
had  several  sons,  yet  the  eldest  only  would  have  been 
faeir,  and  the  younger  sons  would  never  have  taieei 
under  lihat  limitation,   though  it  was  deaijy  the 
testator's  intention  that  all  her  sons  should  take,  igf 
using  the  word  keirSy  in  the  plural  mimben     And 
ike  subsequent  clause, — <  for  want  of  such  heirs  of 
the  body  of  my  said  daughter,  to  my  own  next  hetn, 
and  their  heirs  for  ever,'  is  a  farther  explanation  of  liis 
meaning,  that  his  daughter  should  take  an  estate 
tail,  with  a  remainder  to  his  own  right  heirs.    Signed 
N.  Fazakerley.    D.  Ryder." 

This  case  was  heard  before  the  Privy  Councfl  in 
1790,  when  it  was  ruled  that  Lucretia  took  an  estate 
tail.  Tht  Chief  Justices  Raymond  imd  Eyre  asstated 
at  the  decision.  And  Lord  Kenyon  has  said,  tint 
though  the  above  were  only  the  reasons  of  the 
connsd.in  that  case,  they  contained  as  ranch  good 
sense  and  sound  law  as  if  they  had  the  authorky  of 
all  the  Judges  of  England. 
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fKk  There  are,  however,  seiqe  cases  in  which 
iiq[»eiadded  words  of  linutation  ios^  coatrol  the 
word  heirs,  so  as  to  render  theoi  woicte  of  purcha^i^j 
of  which  an  account  will  be  given  hateafter. 

2L  In  devises  of  mere  trust  estate^,  wh^re  no  cob*  In  Deviiet 
v^ance  is  directed,  the  constmiction  is  the  same  in  ^J^^^^^ 
the  Court  of  Chancery,  as  it  wouid  be  in  a  court  of  sweetaple 
common  law  upon  a  devise  df  a  legal  estate:;   so  v.Bindon, 
that  the  rule  in  Shelley's  case  is  there  applied  to  the  e  14,  *  ^* 
construction  of  devises,  as  well  as  at  law. 

22.  One  devised  lands  to  four  persons  and  their  ^^^^  \'  ^^'*" 

1    »      n  /»Ti  i/\  1  man,  1  Jr. 

beiis,  tor  payment  of  debts,  and  afterwards  to  the  use  Wms.  142. 
of  them  and  their  heirs.  After  which,-by  a  codicil,  he 
devised  that  his  will  should  stand,  saving  that  when 
his  debts  were  -  paid,  A.,  who  waa  one  of  the  fow 
devisees  in  the  will,  should  have  his  diare  of 
the  lands  to  himself  for  life,  with  a  power  to  make 
teases  for  9^  years  determinable  on  three  livesi 
mnsinder  to  the  heirs  male  of  his  body,  remainder 
over. 

Lord  Cowper  was  of  opinion  that  A*  ought  to  he 
teaaat  for  life  only,  with  remainder  to  his  first  and 
other  sons  in  tail  male.  But  the  case  coming  on 
tttfim  Lord  Har court,  *  on  a  rehearing,  he  said — r 
**  Thia  being  the  case  of  a  will  differs  from  the  sevesal 
caaes  that  have  been  cited  of  marriage  articles,  in  the 
tetuie  of  which  the  issue  are  particularly  considered,  ^^  ^^^^ 
«Qd  looked  ifpon  as  purchasers ;  and  for  which  reason 
the  Court  has  restrained  the  general  es^presaions 
Mttde  use  of  by  the  partiea ;  for  it  cannot  reasonably 
hesi^posed  that  a  valusdde  consideration  would  be 
given  for  the  settlement  of  an  estate,  which,  as  soon 
tt  settle,  the  husband  might  destroy..  But  no  csm 
has  been  cited  where  upon  the  words  of  a  will,  or 
^  parties  claim  voluntarily,   the  like  decree  has 
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been  made.  In  all  such  cases  the  testator's  intent 
must  be  presumed  to  be  consistent  with  the  rules  of 
law ;  and  at  law  these  words  would  certainly  create 
,  an  entail.  Neither  can  it  be  inferred  with  any  cer- 
tainty, from  the  power  of  leasing  given  by  the 
testator,  that  no  estate  tail  was  intended ;  in  regard 
'  such  power  of  leasing  is  more  beneficial  than  that 

given  to  tenant  in  tail  by  statute.  And  as  the  debts 
are  admitted  by  the  pleadings  to  be  all  paid,  the 
f  same  construction  is  now  to  be  made,  as  if  there  had 
been  originally  no  trust.  So  decree  A.*8  share  or 
fourth  part  to  be  conveyed  to  him  and  the  heirs  male 
of  his  body,  remainder  over,  &c.** 

23.  The  doctrine  laid  down  in  the  preceding  case, 

. '   was  contradicted  by  Lord  Hardwicke  in  the  following 

^    .  one.     A  person  devised  an  estate  to  trustees,  their 

Spencer,        heirs  and  assigns,  in  trust  that  they  and  their  heirs 

vo\.  1?  3^"'    should  in  the  first  place,  by  the  rents  and  profits,  or 

by  sale  or  mortgage  of  the  premises,  raise  so  much  as 
should  be  necessary  for  the  payment  of  his  debts ; 
and  after  payment  thereof  gave  the  same  unto  his 
trustees  for  ^00  years,  without  impeachment  of  vmate, 
upoi^  trust  as  after  mentioned ;  and  then  went  on  in 
these  words, — *'  And  from  and  after  the  detenninar 
tion  of  the  said  estate  for  years,  then  I  give  and 
devise  all  my  said  lands,  &c.  unto  my  said  trustees, 
their  heirs  and  assigns,  my  mind  being  that  my  said 
trustees  shall  be  and  stand  seised  of  the  said  pre- 
mises in  trust  to  the  several  uses,  behoofs,  intents,  and 
purposes  after  declared ;  viz.  as  for  one  moiety  of  the 
same  premises,  I  give  and  devise  the  same  to  the 
use  and  behoof  of  my  nephew  Thomas  Bagshaw,  for 
the  term  of  his  natural  life,  without  impeachment 
of  waste ;  and  from  and  after  the  determination  of 
that  estate,  to  my  said  trustees  and  their  heirs,  for 
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and  during  the  life  of  the  said  Thomas  Bagshaw,  to 
preserve  and  support  the  contingent  uses  and  re- 
mainders herein-after  limited,  but  to  permit  the  said 
Xhomas  Bagshaw  to  receive  the  rents  and  profits 
during  his  natural  life ;  and  after  his  decease,  then 
to  the  use  and  behoof  of  the  heirs  of  the  body  of  the 
said  Thomas ;''  and  for  want  of  such  issue,  then  to 
Benjamin  Bagshaw  in  the  same  manner. 

Xiord  Hardwicke  held  that  Benjamin  Bagshaw  took 
an  estate  for  life  only  ;  for  if  a  conveyance  had  been 
prayed,  there  must  have  been  a  limitation  to  trustees 
to  preserve  contingent  remainders,  and  then  the 
next  limitation  must  have-  been  to  the  first  and  other 
sons  of  Benjamin  Bagshaw ;.  for  there  were  no  con- 
tingent uses  or  remainders,  unless  the  limitations  to 
the  heirs  of  the  body  of  B.  Bagshaw  were  allowed  to  be 
such« 

The  preceding  case  is  not  now  held  to  be  any 
authority,  as  it  has  been  contradicted  by  Lord  Keeper  Feame  Coot. 
Henley  in  a  case  which  will  be  stated  hereafter ;  and  ^^^'  ^^^' 
also  by  a  determination  of  Lord  Thurlow. 

S4.  Sir  Edward  Turner  devised  all  his  real  estate  Garth  v. 
to  C.  B.,  in  trust  to  pay  the  rents  to  Sarah  Garth  for  2  Ver6*46. 
her  life,  and  after  her  deaths  to  pay  the  same  to 
Edward  Turner  Garth  her  son  for  life,  and  after- 
wards  to  pay  the  same  to  the  heirs  of  his  body. 

Lord  Hardwicke  said,  that  upon  the  true  construe* 
lion  of  this  will,  he  was  obliged  by  the  rules  of  law 
3nd  equity  to  direct  the  conveyance  to  be  to  the  son 
in  tail :  because  in  limitations  of  a  trust,  either  of 
real  or  personal  estate,  to  be  determined  in  the  Court 
of  Chancery,  the  construction  ought  to  be  made 
according  to  the  construction  of  limitations  of  a  legal 
estate  j  with  this  distinction,  unless  the  intent,  of  the 
testator,  or  author  of  the  trust,  plainly  appears  to 
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the  coBtrairy.    But  if  the  hvt^t  does  not  fioiiiljr 
aj^ear  to  contradict  and  over-m|e  the  legxl  deal'- 
stvuction  o£  die  limitation,  it  was  never  laid  down* 
.  H(at  was  it  by  him  in  the  case  of  Bagsbaw  v.  Spenoe^ 
that-  the  l^al  constEUctioi^  should  be  over-iiuied  by 
any  thing  but  the  plain  inten«.    That  he  wa«  not  ia 
a  court  of  equity  to  over-rale  the  legat  eosia/btuctim 
of  the  limitati<»),  tndess  the  lAtent  of  the  te^atM^  or 
author  of  the  trust,  appealed  by  deckutrtioti  |dain ; 
that  i»,  not  saying  it  in  so  many  words;  but  fism 
expression,  or  necassauy  impiieaticnr  of  \m  inteMi 
which  was  the  saxttn  thing. 
Wright  V.  '        23i  Henry  Rayney  having    five  gRUMtchilAwi, 
S!*358.     ^*^ed  all  bis  freehold  estates  to  trustees  and  theif 
FearacCont.  b*i?^  in  tttwt  t«i  raise  a  sunf  of  money  f<»  bis  ggtad- 

chaidren^  anfd  sul^ct  thereto,   to  the  me  of  im 
nephew  T.  Rayney  and  his  assigns  for  his  life,  i». 
mainder  to  trnatees  io  pre^rre  contingent  wimattiders, 
remainder  to  the  use  of  the  heirs  male  of  the  niA 
T- Rayney  begotten,  and  tbeir  heirs- ;   provided  that 
in  case  the  said  T.  Rayney  should  die;  without  kamm 
any  issue  mate  of  his  body  Kving  at  his  death,  then 
and  in  such  case  he  subjected  the  premises,  to  the 
payment  ei^iOOL  apiece  to  Jwtwo  mece»;  and  ftr 
de&«It  of  such  issue  male  oi  hi»  saM'  nephew^  T, 
Rayney,  then,  as  to  all  the-  premises,  ta  bi$  i«« 
gwnd-children,  or  sadu  as.  should  be  living  at- the 
time  of  the  failure  e€  JBtise  maleof  the  a«d  T.  Katymn^ 
theii-hcica  and  as«iga»:  provided  that  the  said  T. 
iUyney  should  be  put  out  apprentice  to  »  siii^eoiy 
or  sent  to  Cambndge^  and  tacase  he  should  nSim 
to  be  a»  appnentice,  or  to  go  to  Cambridge,  tfaea 
his  will  was  that  the  estMe  so  before  limited  to>th^ 
said  T.  Rayney  £w  hit  m,  sboiild  c^e  «sd;detep. 
moe^  and  fe^^iroid.«ii  if  halted  been  dead  J  anditkat; 


the^  said  pftiAiBes  m  limited  to^  the  said  Thomwibr 
hiff  fife,  afid  bis  kMe  male  ts^  aforesaid,  shoald  from 
thencefotlAr  lenrt  er^r  and  go  to  mch  of  bis  grand- 
chftdiiM  aa  iboaid  be  living,  and  to  their  hdM 

T«  Baytiey  died  widiout  mve^  having  sufiered 
a  feeavery  of  tiitt  preitit8e» }.  and  the  cjueation 
waa»  whether  he  took  an  estate  tail,  or  an  estate  for 
life; 

iMd  Keeper  Henley  said,  <ist,  that  the  estate  mu 
a  fee  in  the  f  rustles,  and  not  executed  by  the  statute 
of  uses  in  any  of  the  sobsequeut  limitations.  But 
he  tbought  that  was  not  very  material  in  the  principal 
case^  aa  by  the  will  the  trusts  were  fully  Uaiited  and 
declared.  For  he^  thcmght  it  very  dang^oua  that  a . 
diifefeiit  constructiofi  shoidd  be  put  upon  words  of 
limitation  in  cases  of  trusts  and  legal  estates,  except 
irfyere  the  hmitatJOna  were  imperfect,  and  something 
seemed  left  to  be  done  by  the  trustees  in  the  fiist 
{dace ;  and  consequently  secondarily  by  the  Court  of 
Chancy. 

The  second  question^  was,  wiietber  the  hairs  male 
of  Thomas  Rayney  took  a  fee  aa  purchasers^  ot  in 
taa$  under  the  Kmitation^  to  the  father*  He  thought 
diat  T.  Rayney  took  an  estate,  tail,  from  the  apparent 
iBtecrt  of  the  testator,  who  plainly  intended  that  the 
hairamale,  &^r  should  not  take  ao  estate  in  fee^ 
Vfiueh  they  must,  if  they  took  as  purchasers*  He 
was  considering,  he  said,  whether  he  could  not  make 
ttb  coostmction,  vi2.  to  Thomas  for  life,  then  to 
his  heirs  male  in  tail,  then  ta  the  grandchildren; 
^d  if  the  lonitation  had  been,  for  default  of  such 
heir?  of  the  body,  he  might  have  considered  it  as 
beir»  of  the  body  of  the  heirs  male^  &c.  mention^ 
before.  But  the  limitation  there  was,  for  default  of 
such  issue  male,  He    He  thought  the  words,  and 


369  TiOe  XXXVIIL    DevUe.   Ch.  xiv.  S  ««>  26. 

their  heirs,  in  the  will,  were  redundant  and  surplus- 
age ;  and  that  Thomas  Rayney  took  an  estate  tail  ; 
and  consequently  that  tiie  recovery  suffered  bj 
him  was  good.  And  though  it  was  a  rule  never  to 
reject  words  in  a  will,  if  they  could  stand,  yet  he 
must  do  it  in  this  case,  to  support  the  testator^s 
intent. 

He  said,  ^thBt  in  the  case  of  Bagshaw  v.  Spencer, 
which  was  a  case  of  a  trust,  as  the  principal  one  was. 
Lord  Hardwicke  did  upon  that  ground,  and  the 
limitation  of  the  other  moiety  of  the  estate  to  the 
Spencers,  and  other  circumstances  in  the  case,  which 
showed  the  intent  of  the  testator  plain  and  dear, 
construe  it  to  be  only  an  estate  for  life  in  Bag- 
shaw ;  contrary  to  the  former  determinations. 
He  did  it  on  the  plain  intent  of  the  testator,  and 
in  so  doing  assumed  no  more  power  than  every 
court  of  law  had. 
Austen  ▼.  ^6.  John  Holman  gave  all  his  eslate  to  trustees 

T*^!^*^^*,^      and  their  heirs,  to  the  uses,  trusts,  and  purposes 
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therein  mentioned  ;  first,  to  the  intent  that  his  sisters 
should  receive  an  annuity  for  their  lives,  and  subject 
thereto,  in  trust  for  the  plaintiff  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  re> 
mainder  to  the  heirs  of  the  body  of  the  plaintif!^ 
remainder  to  his  own  right  heirs.  He  also  gave  the 
residue  of  his  personal  estate  to  trustees,  in  trust  to 
buy  lands  in  fee,  which  he  directed  should  remain, 
continue,  and  be,  to,  for,  and  upon  such  and  the  like 
estate  and  estates,  trusts,  intents  and  purposes,  as 
were  by  him  before  devised,  limited,  or  declared  of 
and  concerning  his  lands  and  premises  therein-befbre 
devised,  or  as  near  thereto  as  might  be,  and  the  deaths 
of  persons  would  admit. 
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Upon  a  bill  to  have  the  residue  laid  out  according 
to  the  will,  the  question  was,  whether  the  plaintiff  ^ 

was  entitled  to  an  estate  for  life,  or  in  tail,  in  the 
huids  to  be  purchased. 

.  Lord  Keeper  Henley  said,  nothing  was  left  to  the 
trustees  to  be  done,  but  to  buy  the  land ;  the  testator 
had  declared  the  uses  of  the  land,  when  purchased  : 
he  did  not  believe  the  testator  intended  the  trustees 
should  make  a  conveyance ;  there  was  no  necessity 
for  it.  It  was  said,  if  the  words  in  the  former  limi- 
tation had  been  again  repeated,  it  would  have  been 
the  very  case  bf  Papillon  v.  Voice ;  but  he  thought  infra, 
otherwise.  There  was  a  direction  to  the  trustees  in 
that  case  to  convey,  but  there  was  no  direction  here. 
The  true  guide  was  this,  where  the  assistance  of 
trustees,  which  was  ultimately  the  assistance  of  the 
Court  of  Chancery,  was  prayed  in  aid,  to  complete 
a  limitation,  in  that  case  the  limitation  in  the  will  not 
being  complete,  it  was  a  suflScient  declaration  of  the 
testator's  intention  tl^t  the  Court  should  model  the 
limitations ;  but  where  the  trusts  and  limitations  were 
expressly  declared,  the  Court  had  no  authority  to 
interfere,  and  make  them  di&rent  from  what  they 
.would  be  at  law. 

Decreed  that  the  plaintiff  was  entitled  to  an  estate 
tail. 

27.  Sir  William  Morgan  devised  an  estate  to  trustees,  jones  v. 
to  raise  money  in  aid  of  his  personal  estate,  for  the  Moiigao, 
payment  of  his  debts ;  and  after  payment  thereof,  2O6. 
then  to  stand  seised  to  the  use  of  his  son  William,  for 
and  during  the  term  of  his  natural  life,  without  im- 
peachment of  waste ;  and  from  and  after  his  decease, 
to  the  use  and  behoof  of  the  heirs  male  of  the  body  of 
Ins  said    son  William,    lawfully    to    be   begotten, 
severally,  respectively,  and  in  remainder,  one  after 
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anotiier,  as  they  and  every  of  them  should  be  in 
priority  of  birth  and  seniority  of  age ;  and  for  de^* 
fitult  of  such  issue,  to  any  after-born  son  he  migiik 
have }  with  a  power,  while  in  po<»es9ion»  of  lea»ig, 
making  a  jointure,  and  ndsing  portions  for  younger 
chfldren. 

Hie  question  was,  whether  Willirai  the  son  took 
an  estate  in  tail  or  for  life  only. 

Lord  Thuriow  said,  he  CMld  not  distingoish  this 
case  from  that  of  Wright  v.  Pearson,  with  which  die 
case  of  Bagshaw  v.  Spencer  coold.not  stand.*  It  had 
been  contended,  i^at  however  it  might  be  at  law,  it 
riionld  be  construed  otherwise  lA  equity^  for  that  dw 
whole  fee  was  givai  to  the  trnst^s,  as  it  might  be 
necessary  for  the  payment  of  the  debts ;  but  after 
payment  oi  the  debts  the  testator  did  not  meaa  to 
leave  any  thing  executory  \  no,  the  trustees  were  to 
stand  seised  to  the  subsequent  uses^  If  this  was  not 
a  legal  estate,  it  was  only  not  so  because  the  first 
use  m^ht  absorb  the  whole  estate ;  then  the  only 
question  was,  whether,  under  the  casea  decided,  te 
must  consider  this  point  as  being  difierent  in  the 
case  of  legal  and  equitable  estates^  In  Garth  v. 
Baldwin  the  construction  restored  the  law,  that  truito 
wett  to  be  considered  in  the  same  n^anner  as  }egal 
estates  \  if  that  were  so,  there  could  not  be  a  meet 
prop^  case  to  apply  the  rule  than  this,  as  there  could 
be  nothing  so  near  a  legal  estMe  as  the  present :  he 
tjtought  therefore  tihfe  same  ride  of  construction  mUMt 
apply  to  equity,  ad  at  law  \  fmd  deereed  that  WiUmn 
•  ^kan  estate  tail. 

^.  Where  the  Court  of  Chancery  is  called  Qpott  l» 
cBrect  a  conveyance  to  be  made  under  iet  wiU»  the 
construction  has  beenr  different ;  tflTwIiidi  an  iaeeowt 
yrSi  be  gtvett  hereitfter. 
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fl9.  The  rule  m  SheMey's  caae  Ims  been  ap;died  In  DeriMt  of 
m  the  CDnrtjructioii  tif  devises  of  copyholds.    As    ^^^  ^ 
^ere  b  pedraon,  idio  had  surrendered  a  copyhold 
im  ih^  use  of  his  wiU,  derlsed  it  to  B.  for  life,  and  jJJJ^q^'^ 
after  his  death  to  the  heir  of  his  body  begotten.    It  ^Ro^^-  Ab. 
was  iidU  that  the  word  hen*,  being  nomen  coUectwum^ 
ma  eqniivalent  ix>  the  word  heiis»  in  the  plural  number ; 
Mid  so  B.  todk  a  fee  executed ;  and  his  heir  should 
hure  it  by  descent,  and  not  by  purchase.    And  Lord  T«^*  ^70. 
€L  R  GJflbert  lias  observed  on  this  case,  that  it  most 
have  been  meant  of  a  fee  ta^  because  the  heirs  were 
rastrsined  to  the  body  of  B. 

MOu  In^ejectmeBt  Lord  Ch.  J.  Ftatt  ruled  this  case :  Busby  n  ' 
A.  «in>eiidered  a  cop^ld  estate  to  the  use  ofhis  f^j^. 
wiU,  and  then  devised  it  to  B.  for  life^  and  after  his 
deoeaae  to  the  heirs  ofhis  body.  B.  died  in  the  life* 
time  of  the  testator.  It  was  held  that  his  heir  coidd 
take  nothing ;  for  it  was  a  devise  in  tail  to  K  ;  the 
words,  heirs  of  his  body,  being  words  of  limitation. 

31.  The  rule  in  Shelley's  case  has  also  been  ap«  In  Deviset  of 
plied  in  the  construction  of  devises  of  terms  for  y^*^  ^^ 
years ;  and  therefore  if  a  term  be  devised  to  A.  for  pod  v.  Dick- 
life,  and  afterwards  to  the  heirs  of  his  body,  these  inson.SVin. 

•^  Ab.  451. 

words  are  generally  construed  to  be  words  of  limita-  pi.  25. 
tion,  and  the  whole  vests  in  the  first  taker.    But  if 
these  appears  any  other  circumstance  or  clause  in  the 
^wiH  to  show  the  intention  that  these  words  should  be  _         ^ 
words  of  purchase,  and  not  of  limitation,  then  it  Der.  300. 
seems  the  ancestor  will  take  for  life  only,  and  his 
heir  will  take  by  purchase. 

32.  The  rule  in  Shelley's  case  does  not  apply  to  The  Rule 
the  words  sons  or  children ;  and  .therefore  a  devise  where  the 
to  A.  for  life,  with  remainder  to  his  sons  or  children,  Limitation  i$ 
or  to  his  first  and  other  sons,  or  children,  gives  to  A.  children. 
an  estate  only  for  life.  las^^  ^  ^' 
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33.  Thus  Lord  Hale  has  cited  a  case  stated  in 
1  Roll.  Ab.  837.  }?}•  13,  where  a  person  devised  to 
his  eldest  son  for  life,  /  et  rum  aliter ;  and  after  his 
decease  to  the  sons  of  his  body:  it  was  held  to 
be  ai\  estate  for  life  only  in  the  son.  And  the  usual 
mode  of  creating  a-  strict  settlement  by  will  is,  to 
devise  to  the  eldest  son  for  life,  with  remainder  to 
his  first  and  other  sons  severally  and  successively^, 
and  to  the  heirs  male  of  the  bodies  of  such  first 
and  other  sons ;  remainder  to  the  other  sons  of  the 
testator,  in  the  same  manner. 

34.  A  person  devised  his  estate  to  his  son  for  life, 
and  after  his  decease  to  the  male  children  of  the  said 
son,  successively  one  after  another  as  they  were  in 
priority  of  age,  and  to  their  heirs ;  and  in  default  cxf 
such  male  children,  he  gave  the  same  to  the  female 
children  of  the  said  son,  and  their  heirs  ;  and  in  case 
the  said  son  should  die  without  issue,  then  he  devised 
the  premises  to  his  grandson  in  fee. 

It  was  resolved,  1st.  That  the  devisee  did  not 
take  an  immediate  estate  tail  by  the  devise  to  his 
male  and  female  children ;  and  2d.  That  under 
the  words,  **  in  case  the  said  son  should  die  without 
issue,"  he  did  not  take  an  estate  tail  by  implication 
in  remainder,  afler  the  limitation  to  his  children. 

35.  A  will  was  made  in  these  words :  "  My  will  is 
that  my  son  shall  have  and  enjoy  the  manor  of  B. 
only  for  his  life,  and  then  the  premises  shall  descend 
and  come  to  his  male  children,  if  he  have  any,  for 
their  natural  lives  only,  and  to  the  male  children 
descending  from  them." 

It  was  resolved  that  the  son  took  an  estate  for  life 
only. 

36.  A  person  devised  a  house  to  his  son  for  his 
life,  and  aft^r  his  death  unto  all  and  every  his  chil- 
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dsen  equally,  and  to  their  heirs  j  and  in  case  he  died 
mrithout  issue  he  gave  the  premises  to  his  daughters. 

It  was  admitted  that  the  son  took  an  estate  for  life 
only. 

97.  Where  an  estate  is  devised  to  a  person  for  life^  Or  to  Hein 
^with  remainder  to  his  heirs,  or  the  heirs  of  his  body,  ^  Ezpkmi- 
sutid  there  are  words  of  explanation  annexed  to  the  tion- 
^rord  heirs,  from  whence  it  may  be  collected  that  the> 
testator  meant  to  qualify  the  meaning  of  the  word. 
heirs,  and  not  to  use  it  in  its  technical  sense,  but  as 
a  description  of  the  person  or  persons  to  whom  he 
intended  to  give  his  estate,  after  the  death  of  the  ,   v 

first  devisee ;  the  word  heirs  will  in  that  case  operate 
as  a  word  of  purchase. 

S8.  A  person  devised  to  trustees,  to  the  use  of  GoodtitleT. 
and  in  trust  for  her  sister  Margaret  Davie  and  her  j ^x^264. 
assigns,  during  her  natural  life,  without  impeach- 
ment of  waste,  remainder  to  the  same  trustees  to 
preserve  contingent  remainders ;  and  from  and  after 
her  decease,  then  to  the  use  of  and  in  trust  for  the 
heirs  male  of  the  body  of  the  said  Margaret  to  be 
begotten,  severally,  successively,  and  in  remainder 
one  aft:er  another  as  they  and  any  of  them  should 
be  in  seniority  of  age  and. priority  of  birth,  the  elder 
of  such  sons,  and  the  heirs  male  of  his  body  lawfrilly 
issuing,  being  always  preferred  and  to  take  before 
the  younger  of  such  son  and  sons,  and  the  heirs 
male  of  his  and  theit  body  and  bodies ;  and  for  want 
and  in  default  of  such  issue,  then  to  the  use  of  and 
in  trust  for  all  and  every  the  daughter  and  daughters 
of  the  body  of  the  said  Margaret  to  be  begotten,  to 
be  equally  divided  amongst  them,  if  more  than  one, 
share  and  share  alike,  to  take  as  tenants  in  common 
and  not  as  joint  tenants,  and  of  the  several  and 
respective  heirs  of  the  body  and  bodies  of  such 
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Lord  Kenyon  said  he  had  not  tiie  anallest  doubt 
upon  the  case.    The  intention  was  most  obvious  to 
give  tiietirflt  taker  only  aa  estate  &r  life ;  b(4t  if  that 
Mention  cotrld  not  be  carried  into  efeet,  witfatrat 
shaking  a  poski^re  rale  of  law,  he  «hoiild  certainlf 
ante»  §  8.      ^^^  ^  ^^  decisions.    The  case  of  Ckmlson  v.  Coukon 
went  on  the  same  ground^  and  so  afterwarda  did 
ifrfrt.  Perrin  y.  Bbke  in  tiie  Exchequer  Chamber,  wiiere 

the  Ju(%es  tfaoaght,  that  after  the  rule  ^of  law  lo 
Shelley's  case  had  governed  so  many  subse^eat 
decisions,  however  imperfect  in  itseU^as  a  ryle  &r 
construing  the  intention  of  a  testator,  it  was  neces- 
sary to  abide  by  it.     That  rule,  howeii^r,  was  only 
establii^ed  to  the  extent  in  which  iit  was  to  be  foDod 
in  Shelley's  case,  to  thk  eflfect,  that  if  sjoi  estate  of 
1  Rep.  104  b.  freehold  be  given  to  a  man,  and  ^ther  mediately  or 
immediately,  in  any  part  of  the  same  instrument,  an 
estate  was' limited  to  the  heirs  of  his  body,  the  latter 
Hmitation  would  unite  with  the  former,  and  give  him 
an  estate  tail.     But  it  never  had  been  decided  that 
those  words  might  not  be  otherwise  explained  in  the 
will  by  the  testator  himself.     They  were  so  explained 
iti  Lowe  V.  Davis.    The  estate  which  was  the  subject 
of  dispute  in  that  case,  came  afterwards  to  a  gentle- 
man who  was  not  perfectly  satisfied  with  the  decisioii, 
and  would  have  canvassed  it  again.     His  doubts  were 
founded  upon  an  old  opinion  which  he  had  discovered 
i^  Lord  Holt's,  that  the  words,  heirs .  of  the  body, 
were  so  positive  to  give  an  estate  tail  to  the  first 
taker,  that  they  could  not  be  gotten  rid  off  by  sub* 
sequent  words.    That  opinion  he  had  seeuj  but  it 
was  certainly  too  strait-laced  a  construction,    and 
aote,  c.  13.    nobodv  had  ever  doubted  butthat  the  case  of  Lowe  ▼♦ 
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t)avis  was  rightly .  decided*  That  case  however,  if 
it  wanted  confirmation,  had  been  fortified  by  the 
subsequent  jdetermination  in  Doe  v.  Laming ;  the  Idem,  $  4  K 
Court  there  clearly  thought  that  the  subsequent 
words,  as  well  females  as  males,  showed. that  the 
testator  meant  the  words,  heirs  of  the  body,  &p.  to 
be  words  of  descriptiop  of  the  persons  whom  he 
intended  should  next  take,  and  not  to  be  words  of 
limitation  ;  and  therefore  in  this  case  Margaret  took 
only  an  estate  for  life. 

Mr.  Justice  Lawrence  said,  the  question  was, 
whether  the  words,  heirs  male  of  the  body  of  Mar* 
garet,  were  descriptive  of  the  persons  whom  the 
testatrix  afterwards  called  son  or  sons ;  for  of  the 
intention  there  could  be  no  doubt*  She  first  gave 
Margaret  an  express  estate  for  life,  without  impeach«^ 
ment  of  waste,  then  to  trustees  to  preserve  contin* 
gent  remainders,  then,  after  Margaret's  decease,  to 
the  heirs  male  of  her  body  to  be.  begotten,  severally,,  ^ 
successively,  and  in  remainder  one  aft;er  another,  &c» 
All  this  was  unnecessary  if  the  testatrix  meant  to 
give  Margaret  an  estate  tail ;  hut  then  she  went  on,— » 
**  the  elder  of  such  sons  and  the  heirs  male  of  his  body 
to  be  preferred  before  the  younger  of  such  son  and 
sons;"  evidently  meaning  the  same  persons  whom 
she  had  before  described  as  heirs  male  of  the  body  qf 
Margaret :  therefore  this  fell  directly  within  the  case 
of  Lowe  V.  Davis,  and  was  the  same  as  if  the  testatrix 
bad  said,  by  heirs  male  of  the  body  I  mean  the  eldest 
son  and  other  son  and  sons  of  Margaret ;  and  r  if 
she  had  said  so  in  as  many  words,  it  could  not  be 
questioned,  but  that  the  former  words  must  have  had 
that  construction  put  upon  them/,  now  tjiie  word;* 
made  uee^  of  were  in  effect  the  same.  Then  .the 
testatrix  proceeded  to  give  an  estate  to  the  duugh.teirs 

Vol.  VI.  B  b 


mrv 


r 


wW  »* 


9{f.  In  z 

t0  tljebftooe,  Ae  Caart  €i  CcmnMon  tltem  Si  ^ 
think  it  could  resttmi  the  l^id  efiect  of  Ae  ««^ 
lMir$  of  the  body,  w  as  to  convert  them  into  M^ 

0f  purchaae. 
40.  Lands  were  devised  to  trustees  and  tfaeirheis 

to  the  life  of  them  and  their  heifs»  in  trust  ibr  & 
1IM  and  benefit  cf  the  testator's  first  son  dnriag  U 
llliii  anil  alio  upon  trust  to  preserve  the  coiitingcfi 
minalndtf  n»  from  being  defeated  or  destroyed ;  aH 
AlUr  hk  dacuasa  to  the  several  heirs  male  of  sue 
Urn  Hon  liiwiUUy  issuing^  so  as  the  elder  of  such  soi 
aiul  \\\P  hcilra  male  of  his  body  should  always  be  pr 
(Wr<>d  tind  tako  before  the  youhger,  and  4he  hd 


0f  bis  bodjr ;  9xA  ibr  immt  of  auch  hnfii  ill 
^*itt  fet  liis  aecond,  third,  fburtb^  and  all  and'^evei/ 
ipon  and  sons,  for  thdr  respeoti ve  }v^s,  Vfitii 
AM  tefore ;  aaod  for  want  of  9iicfa  issue,  in 
&r  Ills  first  daughter^  and  eve^  other  bh 
''^'^igltfeer  and  daugfateis,  for  the^aevoral  and xe^pe^ 
ImiB ;  and  ako  upon  tnist  to  pniierye  the  umUn-^ 
#it  tmiainders  from  being  deflated  and  dastrpyed; 
fiom  and  after  their  several  deoeases,  in  trust 

K*th6  several  hei^mde  of  their  sevaialaMte^ 
x4ve  bodiea  lawfully  issuing,  so  as  the  elder  tif  wch 
" "  4wigbtgrfl   and  the  sevend  heirs  male  of  her  body 
Itomld  always  be  preferred  and  take  befoise  th6 

« 

v4founger  of  the  same  daughters,  and  the  hetfs  .male  of 
r9f0r  and  their  bodies:  with  power  to  the  poptooswho 
&  ;|hould  be  entitled  to  the  possession  of  his  said  estates 
^Mflh  setde  |ointures. 

s?  •  The  testator  died  leaving  a  son,  and  the  qiMSti<m 
>HpOR  a  ease  sent  out  of  Chancety  to  the  Caurtof 
i;?  C.  B.,  *wasy  what  estate  that  son  took  undw  the!  wiH« 
The  ^Fudges  of  the  Court  of  Common  Pleas  iterti-* 
■f  led  to  the  Lord  CluaioeUor,  that  if  the. devises  eofi'* 
b  tained  in  the  will,  to  the  children  of  the  testator  imd 
:  their  issue,  bad  b&sm  devises  of  k^  estates,  the 
s  Mfy  son  of  the  testator  would  have  taken  an  i^stat^ 
HI  tail  ntaie ;  there  not  appearing,  upon  the  whc^o 
if  wiH  tpgetiier  sufficient  indication  of  tha  jtestati^r-s 
'  tttentsan  to  restiiain  ibt  legal  effect  of  the  wordd^ 
'*   beirs  male  of  tte  body,  and  to  convert  ^m  into 
t    Words  of  pttFchase. 

41.  Where  words  ,of  UmEitatioa  are  «ipteadddd  40  Or  to  the  Heir 


*be  word  heir  in  the . singular  nmfaber,  from  wbii^iib  j^  Words  of 
^Ppeacs  to  have  been  the  ihtehtion  of  the.tfiktatdrto 
^^  fay  iite  wwd  beir  a  m^w  atioek  and  root  lof  ixii 
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of  Maigaret  in  the  same  matinee  ;  diat  alao.ahowed 
tiiat  t>7  the  words, .  snch  son  or  son8»  she  meant  the 
same  penons  whom  she  had  before  described  as  th& 
heirs  male  of  Maigaret ;  for  she  first  provided  fer 
4he  ions»  and  then  for  the  dai]^ters  of  the  fint 
taker.    It  was  no  answer  tosay  that  by  this coostmc- 
tion,  if  the  eldest  son  of  Margaret  had  died  in  tbe 
lifetime  of  the  testatrix,  leaving  a  son,  the  devue 
would  have  lapsed,    and  the  grandson  been  disin- 
herited ;  for  if  the  obvious  meaning  of  the  will  ^to 
that  Maigaret  should  only  take  for  life^  they,  could 
not  enlaige  that  estate,  in  order  to  prevent  a  pds* 
siUe  inconvenience. 
Judgment  was  given  that  Margaret  took  only  so 
CiMs,  1801.  estate  for  life.    And  upon  a  writ  of  error  from  tiu$ 

judgment  to  the  House  of  Lords,  the  foUowiog 
question  was  put  to  the  Judges : — ^What  estate  Utt* 
garet  Davie  took  ?  The  Lord  Ch.  B.  delivered  thdr 
U)ianimous  opinion,  that  Margaret  Davie  took  an 
estate  for  life.  Whereupon  the  ju^ment  was 
Affirmed. 

39*  In  a  subsequent  case,  which  is  nearly  siniilar  , 
to  the  la^t  one,  the  Court  of  Common  Pleas  did  not 
4hinkit  could  "restrain  the  legal  effect  of  the  woidB 
behrs  of  the  body,  so  as  to  convert  them  into  words 
of  purchase. 
PooW^3  ^^  Lands  were  devised  to  trustees  and  theirheifSy 

Bm&PuI.     to  the  use  of  them  and  their  heirs,  in  trust  for  fk 

use  and  benefit  of  the  testator's  first  son  during  bi^ 
life,  and  idso  upon  trust  to  preserve  the  cotattogco^ 
remamd^m  from  bdng  defeated  or  deployed  j  ii^ 
after  his  decease  to  the  several  heirs  male  of  sudi 
first  son  lawfully  issuuigi  so  as  the  elder  of  such  8ao» 
and  (fae  heirs  male  of  his  body  should  always  be'pi^j 
fmed  and  take  before  the  youhger,  «id  4he  heiis 
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node  0f  falsi  bodjr;  mnfl  ibr  imnt  of  aueh  iwi^^  iA 
tstat  fat  hh  flecmd,  third,  fburtb^  and  all  ^d'^everjr 
other  ftonr  atid  sons,  for  thdr  respeoti ve  liv^s,  \ritJi 
femandcrs  A*  tefore ;  md  for  want  of  stich  issnie,  in 
tmit  ^r  liis  first  daughter^  Imd  tvety  o'ttieF  bh 
dfttt^tter  acnd  daugfateis,  fat  theE^aevoral  and xe^fnee^ 
tiv*  livm  ;  and  ako  upon  trust  taprB^eive  the  eontia- 
gtnt  remainders  from  being  de&ated  and  destegyed^ 
and  from  and  after  their  several  deoeases,  in  trust 
for  the  several  heus  male  of  their  several  and  ftespec^ 
tive  bodies  lawfully  issuing,  so  as  the  elder  'of  such 
4aug^iften  and  the  several  heirs  male  of  her  body 
ihonid  always  be   preferred  and  take  hefoise  ^b 
younger  of  the  same  daughters,  and  the  hetfs  .male  of 
her  atiA  then*  tioities :  with  power  to  the  p^rfojos  .who. 
should  be  entitled  to  the  possession  of  his  said  estates 
to  settle  loiiAiires. 

The  testator  died  leaving  a  son,  and  the  qiMstioa 
upon  a  ease  sent  out  of  Chancety  to  the  Court :of   - 
C.  B«,  Mrasy  what  estate  that  son  took  undw  the  wiH. 

The  ^dges  of  the  Court  of  Common  Pleas  lOerti-* 
led  to  the  Lord  Gbanoellor,  that  if  the. devisee  con- 
tained in  the  will,  to  the  children  of  the  testator  imd 
their  issue,  bad  been  devises  of  k^l  estates,  the 
odW  son  of  the  testator  would  have  taken  an  iratate 
vik  taA  m^ ;  there  not  app^ring  upon  the  whc4e 
Witt  tpgekher  suffici^it  indieation  of  the  testator'S 
Hitentaan  to  restiiain  ibt  leg^l  effect  of  the  wcHrd^r 
beirs  male  of  tte  body,  and  to  convert  ^m  into 
Words  of  purchase. 

'*!.  Where  words  of  iimitation  are  ^ipteadded  ;|o  OrtotheH«ir 


Ae  word  heir  m  the  smgular  ni^hber,  from  whii^;iit  ^*^Wo»-dsof 

—1-  ,  ,  ,      .      .     .  «    ,  Limitation. 

sppeacs  to  have  been  the  mtention  of  the .tefetatorte 
^%te  fay  4te  wwd  Jteir  a  oew  stioek  al^id-  root  jof  ixH 
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Tit.  32.  c.  21 .  heritance,  it  will  be  construed  a  word  of  purchase  i 

and  the  first  devisee  will  take  only  an  estate  for  life. 
*  43.  F.  Archer  devised  lands  to  Robert^Archer  the 
fs^ther,  for  his  life,  and  afterwards  to  the  next  heir 
male  of  Robert,  and  the  heirs  male  of  the  body  of 
fiuch  next  heir  male.  It  was  agreed  by  Anderson 
Walmsley  and  the  rest  of  the  Court,  that  Robert  had 
but  an  estate  for  life ;  because  he  had  an  expres9 
estate  for  life  devised  to  him,  and  the  remainder  was 
limited  to  the  next  heir  male  of  Robert,  in  the 
singular  number. 

44.  A  man  devised  land  to  Rose  his  daughter  for 
life,  and  if  she  married  after  his  decease,  and  had 
issue  of  her  body,  then  he  willed  that  her  heir  after 
his  daughter's  death  should  have  the  land,  and  to  the 
heirs  of  their  bodies  begotten. 

It  appears  by  the  various  reports  of  this  case  which 
are  stated  in  8  Viner's  Ab.  213.  pi.  4,  that  the 
Judges  were  much  divided*  Moor  says,  it  was  ad- 
judged  that  Rose  had  only  an  estate  for  life,  and  the 
inheritance  in  her  heir  by  purchase,  resting  in 
abeyance  all  her  life,  and  settling  in  the  instant  of 
her  death. 

4f5.  Mr.  Feame  has  observed,  that  there  may 
possibly  be  some  cases  where  die  superadded  words 
of  limitation  may  be  admitted  to  xontroul  the  pre- 
ceding words  heir^  heirs  male,  &c.,  though  in  the 
plural  number,  when  such  superadded  words  limit  ao 
estate  to  such  heirs,  heirs  male,  &c.  of  a  diflferent 
^nature  from  that  which  the  ancestor  would  take,  if 
the  preceding  words  heirs  male,  &c.  in  those  cases, 
lyece  taken  as  words  of  limitation;  As  in  the  case 
put  by  Anderson,  of  a  limitation  to  the  use  of  a  man 
for  life,  and  after  his  decease,  to  the.  use  of  his  beir9» 
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the  heirs  female  of  their  bodies.    Here  the  6tA 
Wbrd  heirs  would  have  given  a  fee  to  the  ancestor,  if 
taken  3,s  a  word  of  limitation }  whereas  the  subse* 
quent  words,  and  the  heirs  female  of  their  bodies^ 
grafted  on  the  word  heirs,  could  give  only  an  estate 
tail  female  to  the  heirs.    Iti  such  cases  the  general 
effect  of  the  first  words,  heirs  of  the  body,  &c.  seemed 
to  be  altered,  abridged,  and  qualified  by  such  subse- 
quent express  words  of  limitation,  annexed  to  them,*        *     * 
as  could  not  possibly  be  satisfied  by  considering  thQ 
first  words  as  words  of  limitation.     But  he  observes, 
we  must  take  care  to  confine  this  observation  to;  those 
bases  where  the  ingrafted  words  describe  an  estate 
descendible  in  a  different  course,  and  to  difierent 
persons,  as  special  heirs,  from  what  the  first  would 
cany  the  estate  to ;  viz.  to  males  instead  of  females, 
or  vice  vtrsaj  for  where  the  first  words  give  an  estate 
tail  general,   and  the  words  ingrafled  thereon  are» 
Words  serving  to  limit  the  fee,  it  seems,  by  the 
general  and  better  opinion,  that  the  annexed  wordsr 
of  limitation  are  not  to  be  attended  to ;  as  ixi  the 
cases  of  Goodright  v.  f*ullyn,  and  those  of  Wright  v.^  ante,  f  17, 
iPearson,  and  King  v.  Burchell,  where  the  ingrafted.  Doe  v. 
words  limited  the  whole  fee.    That  there  does  not,  J«>nmoDgcr, 
appear  to  be  the  same  incmisistency  in  construing  ^35. 
the  first  words,  ndncb  describe  heirs  special^  to  be 
words  of  limitation,  where  the  superadded  wordi^ 
extend  to  heirs  special ;  as  there  is  where  the  firs1< 
words,  and  those  ingrafled  on  them,  distinguish  twa 
different  incompatible  courses  of  descent,  and  woul^ 
not  carry  the  estate  to  the  same  persons.    In  the; 
latter  case  it  is  absolutely  impossible,  by  any  impliec^ 
qualification,  to  reconcile  the  superadded  words  tq 
Jlliose  preceding  them,  so  as  to  satisfy  both,  by  coii'« 
struing  the  first  as  wordtf  of  limitation  j  whereasr  in 
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fator  appeared,  that  the  word  issue  should  be  clesigna- 

tio  personce^  or  whether  he  designed  it  to  be  a  word 

Boothby  v.     of  limitation ;  and  they  held  that  the  testator  design* 

Tit.5.c*2.     ^d  it  to  be  a  description  of  the  person,. becaase  he 

^  ^^*  added  a  farther  limitation  to  the  issue,  viz.  and  to 

the  heirs  of  such  issue  for  ever. 
Backhouse V.      50,  A  will  was  made  in  these  words, — "To  the 
10  Mod.  181«  intent  that  all  my  lands  should  remain  in  my  tiame 

and  blood,  I  devise  to  J.  S.,  my  near  kinsman,  such 
and  such  lands,  &c.,  to  have  and  to  hold  for  the  term 
of  his  natural  life  only,  without  impeachment  of 
,  waste ;  then  to  the  issue  male  of  his  body  lawfully  to 
be  begotten,  if  God  shall  bless  him  with  such  issue ; 
remainder  to  the  heirs  male  of  the  body  of  that 
issue.*' 

Lord  Ch.  J.  Parker  delivered  the  opinion  of  the 
whole  Court,  that  the  devisee  was  made  tenant  for 
life,  remainder  to  the  issue  in  tail.  The  words  of 
the  will,  he  said,  were  so  express  to  this-  purpose, 
that  neither  any  words  that  could  have  been  used. 
Vide  Sparrow  tior  any  arguments,  could  make  it  plainer ;  this  h^ 
V,  Shaw,        g^j^  ^^  jjQj. jj   ^Q   obvious  and  the  legal  sense  of 

the  words,  and  what  they  would  have  imported  in 
a  conveyance. 

Doev.  51.  J.  Newson  devised  a  moiety  of  certain  lands, 

g^  II* 

4TenuR.      ^^^^  *^^  death  of  his  wife,  to  his  daughter  Susan, 
294.  during  the  term  of  her  natural  life,  and  after  her 

decease,  to  the  issue  of  her  body  lawfully  begotten, 
and  their  heirs  for  ever.  Susan  had  one  daughter  born 
before  the  will  was  made,  and  two  bom  after. 

Lord  Kenyon  said,  that  in  a  will,  issue  was  either 
;a  word  of  purchase,  or  of  limitation,  as  would  best 
aa9wer  the  intention  of  the  devisor:  thdugh  in.  the 
case  of  a  deed,  issue  was  universally  taken  as  a  word 
of  purchase.    Therefore,  without  disputing  any  of 
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the  former  cases^  but  on  the  contrary  in  confirmation 
of  them  ally  and  relying  upon  them  for  the  founda- 
tion of  this  judgment,  namely,  that  the  intention  of 
the  devisor  must  prevail,  he  was  of  opinion  that  the 
devisor,  in  this  case,  used  issue  as  a  word  of  purchase, 
and  consequently  that  Susan  took  only  an  estate  for 
life,  and  her  children  took  an  estate  in  fee  simple. 
Judgment  was  given  accordingly. 

52.  It  has  been  stated  in  a  former  chapter,  that  Unlens  the 
where  a  testator  appears  to  have  a  particular  intent,  ^ni^  require 
and  also  a  general  manifest  intent,  both  of  which  &  cUffereDt 
cannot  by  any  mode  of  construction  be  carried  into  tion!  '^" 
eflfect ;  the  courts  will  construe  the  will  in  such  a  "***»  ^.12. 
manner  as  to  effectuate  the  general  intent,  though 

by  that  means  the  particular  intent  is  defeated. 

53.  A  person  devised  lands  to  A.  for  his  natural  King  v. 
life,  and  after  his  decease  he  gave  the  same  to  the  ?^v   ^^225 
iasue  of  his  body  lawfully  begotten,  on  a  second  232. 2  Ley. 
wBe ;    and  for  want  of  such  issue,  to  R  and  his  ^2.   '    ™* 
heirs  for  ever.     Pk*ovided  that  A.  might  make  a  join- 
ture of  all  such  premises  to  such  second  wife. 

Lord  Hale  was  of  opinion  that  this  was  an  estate 
tail  in  A. ;  and  though  the  three  other  Judges  of  the 
Court  of  K.  B.  were  of  a  contrary  opinion,  yet  upon 
error  brought  in  the  Exchequer  Chamber,  the  judg- 
ment was  reversed,  and  Lord  Hale's  opinion  esta- 
blished. 

54.  John  Blount  devised  a  messuage  and  farm  to  his  King  v. 
cousin  John  Harris,  to  hold  during  his  natural  life,  BufcbaU, 
and  from  and  immediately  after  the  determination  29$.  notef 
of  that  estate,  unto  the  issue  male  of  the  body  of  his 

^d  cousin  John  Harris,  lawfully  to  be  begotten, 
and  to  his  and  their  heirs,  share  and  share  alike,  if 
more  than  one ;  and  foi:  want  of  such  issue,  unto  ius 
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^wm  William  JSmg,  lasjMim  wA  vmtpn  fftr  9yv^ 

Aim)  tftldng  9ptiQQ  that  ha  ha4i  opYe9aa,te4  to  s^iil^ 
SOL,  a  year  upoQ  hi^  wifet  w  part  p^rformaQce 
^eir^og  he  d^visfd  Jbiouae^  at  Ms^dsstone  tfi  l^ev,  tp^ 
lu>14  for  lior  lifes  as^  part  of  her  jointure ;  and  fyfm, 
%ll4  inwi«(jUately  aft^  her  d^th,  he  gave  the  sai&f  ^ 
his  OousiQ  Jan]i0s  Harris,  for  and  duriiig  the  tepn  fif 
his  natural  life ;  and  from  ai^d  inunediat^ly  after  l^e 
det^rapiQation  of  that  e^t^  uuto  th,$  issue  ^lale  of 
thQ  body  q{  the  said  John  Hanii,  lawfuUy  to  ^ 
hjEgotten,  and  to  hia  and  tibieir  h^irs }  and  for  vfm% 
.  of  9UCh  i9sue^  to  bi9  couain  William  l^ng  apd  iu^ 
heita;  with  a  proviso  that  if  John  Harris  or  hi$  i^soQ 
should  alienate  the  premises,  he  should  pay^OQOj. 
to  the  person  who  ought  next  to  take  by  ^vtm  of 
the  devises  aforesaid. 

Lord  Henley.<-^The  first  question  made  by  tM 
pUintiff'a  counsel  was,  whether  Harris  toot:  u^dor 
the  willan  estatefor  lifeonly»  o?  an  estate  tail  :  And 
they  founded  their  arguments  of  it9  being  an  estate 
for  life,  on  the  word  issue  being  technically  a  wor4 
of  purchase,  and  on  the  superadded  words  pf  lunita- 
tion ;  and  they  compared  this  case  to  Loddingt^a  v. 
Kyme,  amongst  many  other  cases*  The  tru^  answer 
is^  that  there  can  be  no  technical  words  in  a  yf}l^  but 
they  are  to  be  construed  according  to  the  ifitentioa 
of  the  parties.  S^.  This  case  has  no  reseipblancp 
to  Loddington  v.  Kyme ;  that  was  eifpreasly  qpon 
two  contingencies  j  to  A.  for  lift,  and  if  A*  have 
issue,  then  to  such  issue  in  fee  t  and  if  he  die  vi\d^wt 
issue  then  to  B«  in  fee.  There  the  Couur(  qon^iro^ 
the  word  isaue  to  be  wmpn  iingi4ar^  i  and  W^e  well 
waiTanted  in  so  domg,  by  the  int^qt  of  the  party- 
But  here  it  13  and  wuet  be  plwal,  imd  ?f  the  {ssuc 
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w«fe  to  tifew  a»  IiHi«hM^ii8»  ^ej  mwt  t^  M  tenaiitA 
m  Mommm  i  md  put  th^  caae  tkat  J.  Harm  hud  tm 
mm»  vaA  th^ou^  ^estdi^d  in  his  U&time,  leaving 
ch]14wo»  7^  th9  teQ^  and  only  wrrivii^  aon  would 
cmj  away  the  whql^  inheritance.  The  testator  in* 
tended  ^  woid  iwie  to  be  a  word  of  Iraatatton  in 
this  case,  aqd  that  W.  King  should  take  on  fiiilura 
of  itiue  by  J.  Hanisi  whenever  that  ibcaild  happen* 
wd  haa  duiwd  the  whole  fee  in  partioukr .  estates, 
a«d  remaindftrB,  for  want  of  wch  iawe,  ^  e.  fof 
defiwlt  of  svch  isnie.  ,1here  is  something  of  peculiar  ' 
&vce  in  this  expressioii»  iwd  the  law  supposes  ^bat 
the  inberitaQce  elreedy  attached  in  the  first  taker, 
but  liable  to  be  defisated  by  a  subsequent  events  kia 
dying  withotit  issue  ^  and  by  no  rule  of  law  caa  it 
94ipit  of  that  narrow  rule  of  coastmctioii  put  on  it 
l^  the  plaintiff's  couiiselt  y^  of  being  confined  to 
jssQS  living  at  J.  Harrises  death.  They  say,  that  if  it 
be  eonstrued  to  be  an  estate  tail  in  J*  Harris  the 
superadded  words  of  limitation  to  the  word  issuet 
siost  be  ngected^  as  nugatory.  I  agree  it  is  a  sound 
ni}e  ii  the  construction  c^  deeds  and  wills  that  every 
Ford  ovight  to  ttandf  if  consistent  with  the  manifest 
uitention^  Tborefcve  in  B^hhouse  v.  Wells,  theaaie,  $50. 
UmitatiQin  being  to  A.  for  life  only,  and  aftet  hisr 
diMaae  to  his  issue^  if  God  shoidd  bless  him  with 
4iiy)  the  Cow^  first  m  account  of  the  negative 
word  only,  secondly  because  the  word  issue  was  so 
esluMcted  as  to  be  construed  nomen  mgulare,  held 
it  a  word  of  purdbiase*  Sa  in  Shaw  v.  Weigh,  and 
^  word  heirin  Maggot  v.  Sewell.  But  wherethem 
is  VBk  evident  necessii^  to  make  it  plural,  tbeare  the 
sasM  necesli^  requires  that  the  sup^Nradded  words  of 
Hmitatkm  should  be  n^ected }  and  there  is  no  caae  or 
authority  to  show  that  the  word  issue,  or  hdrs,  uriiea 
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ofMaigmretin  the  same  manner  ;  lliat  abo  .«lM>weil 
that  t>7  the  words, .  such  son  or  sons»  she  meant  the 
same  persons  whom  she  had  before  described  as  the 
heirs  male  of  Margairet ;  for  she  first  provided  fi)r 
4he  torn,  and  then  for  the  daiqphters  of  the  first 
taker.  It  was  no  answer  to  say  that  by  this  coaslno- 
tion»  if  the  eldest  son  of  Mai|;aret  had  died  in  the 
lifetime  of  the  testatrix,  leaving  a  son,  the  devise 
would  have  lapsed,  and  the  grandson  been  disin- 
herited ;  for  if  the  obvious  meaning  of  the  will  #» 
that  Margaret  should  only  take  for  Ufe^  they.cbuid 
not  enlarge  that  estate^  in  order  to  prevent  a  pdi* 
siUe  inconvenience. 
Judgment  was  given  that  Margaret  tck>k  only  so 
Cam,  180U  ^^te  for  life.    And  upon  a  writ  of  error  from  this 

ju(^ment  to  the  House  of  Lords,  the  fc^owing 
question  was  put  to  the  Judges : — ^What  estiste  Mar- 
garet Davie  took  i  The  Lord  Ch.  B«  delivered  their 
UJianimous  opinion,  that  Margaret  Davie  took  an 
estate  for  life.  Whereupon  the  judgm^t  was 
ttffifmed. 

39*  In  a  subsequent  case,  which  is  nearly  similar 
to  the  laQt  one,  the  Court  of  Common  Pleas  did  not 
4hink  it  Could  ^strain  the  legal  efiect  of  the  words 
h^s  of  the  body^  so  as  to  convert  them  into  words 
of  purchase. 
Poolers  ^'  Lands  were  devised  to  trustees  and  their  heirs, 

Bw  &  Pul.     to  the  use  of  them  and  their  heirs,  in  trust  for  the 

use  and  benefit  of  the  testator's  first  son  during  his 
life»  and  idso  upon  trust  to  preserve  the  cotattngent 
lemaind^rs  from  being  defeated  or  desitroyM;  and 
after  his  decease  to  the  several  heirs  male  of  such 
fii^t  son  lawfully  issuing^  so  as  the  elder  of  such  sons 
and  die  heirs  male  of  his  body  should  always  be- pre- 
^fmkd  and  take  brfore  die  ymibgstyMkd  4;he  i^ts 
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ntfle  0f  faist  body  I  mid  ibr  imnt  of  such  istuei  iA 
toctftt  lot  tliB  second,  tiiird,  fburtb^  and  all  and'evei/ 
other  lonr  add  sons,  for  their  ;respeQti ve  ]ivts,  "with 
Manamdors  a*  tefore ;  saod  for  want  of  stiCh  issue,  id 
ifust  &r  Ids  first  daughter^  and  tveiy  other  his 
dmgbter  and  daogbters,  for  theit  sevoral  and  fes()ee» 
tii^lhm;  anid  also  upon  trust  to  pzefteiVe  the  aontia- 
gent  remainders  from  being  deflated  and  destrpyedi 
and  fit>m  and  after  their  several  deceases,  in  trust 
lor  the  several  heirs  aidbe  of  their  several  and  hdspec*^ 
tive  bodies  lawfully  issuing,  so  as  the  elder  'of  such 
4at]glilers  and  the  several  heirs  male  of  her  body 
Aumld  al^rays  be  preferred  and  take  befoise  th6 
younger  of  the  sanie  daughters,  and  the  heifs  .male  of 
lier  and  their  bocties :  with  power  to  the  pesptons  who. 
should  be  entitled  to  the  possession  of  his  said  estates 
to  settle  joinitiires. 

The  testator  died  leaving  a  son,  and  the  qiMstioa 
upon  ft  ease  sent  out  of  Chancety  to  the  Courts  of   • 
C.  B.,  was^  what  estate  that  son  took  undw  the  wiB. 
l^e  Judges  of  the  Court  of  Common  Pleas  utiti^ 
led  to  the  Lord  Gfaauoellor,  that  if  the  devises  con- 
tained in  the  will,  to  the  children  of  the  testator  imd 
their  issue,  bad  been  devises  of  k^  estates,  the 
eoly  saa  of  the  testsitor  windd  have  taken  an  i^tate 
in  tail  nKtle ;  there  not  appearing  upon  tJie  whcilo 
will  tpgethei: .  sufficient  indication  of  the  jlestat^r^s 
intentmn  to  restiSain  ibt  le^l  effect  of  ;tbe  -worddg 
beirs  male  of  the  body,  and  to  convert  ^b^m  into 
Words  of  poFchaae. 

Where  words  of  .UmtitattoR  are  flftipttadded  ;|o  OrtotheHtir 


the  word  heir  in  the  singular  ni^bber,  from  whii^  it  yjj^  Words  of 

-  ,      .      ...  n    t  JLIinitatioB, 

appeacs  to  have  been  the  mtention  of  the  .tefetat6r:£o 


donate  by  the  w&sd  kehr  2l  oew  stioek  ai^id-  root  jof  vi\ 
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plural,  has  been  construed  a  word  of  purchase ;  but 
(m  the  other  hand  th6re  are  -aiithcn^ities  where  the 
word  heir  in  (^e  singular  number  has  been  so ;  and 
so  may  the  word  issue,  where  the  context  requires  it 
to-be  taken  as  a  word  of  purchase.  4^  The  testator/ 
by  the  proviso  in  his  will,  has  plainly  declared  his 
intention  to  give  J«  Harris  an  estate  tail ;  ^it  3^ 
Harris  or  any  of  his  issue  should  alienate,  &c/*  Hoir 
could  J.  Harris  alienate  or  incumber,  if  he  had  no 
ante,  25.       estate  of  inheritance.    The  case  of  Wright  v.  Pear- 

i^on,  determined  by  me  Trin«  3}  Geo.  II.,  has  been^ 
attended  to  by  the  counsel  in  this  case ;  and  in  my 
opinion,  thatwasa  much  stronger  case  than  the  pre- 
sent. That  was  of  a  trust  estate,  and  there  were 
trustees  interposed  to  preserve,  &c.;  and  I  was  strongly 
pressed  with  the  authority  of  Bagshaw  y.  Spencer ; 
yetj  after  the  best  consideration  I  was  able  to  give  it^ 
and  after  ransacking  all  the  cases  on  the  Subject,  I 
held  it  an  estate  taiL  And  an  appeal  was  afterwanis 
brought  in  the  House  of  Lords  agaihst'  that  decree, 
but  was  deserted  by  the  appellant,  on  advising  with 
his  counsel.  That  determination,  though  a  decree 
of  my  own,  will  have  considerable  weight  with  we ; 
and  I  find,  upon  viewing  my  notes  in  that  case,  that 
the  present  has  been  afgued  upon  the  very  same 
principles.  I  am  therefore  of  opinion,  for  the  reasons 
before  mentioned,^  and  from  the  authorities  dted, 
that  John  Harris  took  an  estate  in  tail  male. 
Roc  V.  ^^-  Daniel  Dodson  devised  in  these  words :  I  give 

Sn^*  272  ^^^  ^y  nephew  George  Grew  all,  &c.  to  hold  for 
2  Wils.  R.  s^nd  during  the  term  of  his  natural  life,  and  from 
^^^'  and  afler  his   decease,    to    the  use  of  the  issue 

male  of  his  body  lawfiilly  begotten,  and  the  h&n 
male  of  the  body  of  such,  issue  male  i  and  for  wot 
of  such  issue  male,,  he  gave  the  preniises  Uy  ius 
nephew  George  Dodson,  his  heirs  and  assigns  for 
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• 

€rer.  George  Grew  had  no  child  when  the  will  was 
made.  He  entered  on  the  premises  upon  the  death 
of  the  testator^  suffered  a  recovery,  and  died  without 
issue  male.  And  the  question  was,  whether  he  took 
ian  estate  tail,  or  for  life  only,  under  the  will. 

Lord  Ch.  J.  Wilmot  said;  that  though  the  testator 
certainly  intended,   in  the  first  instance,    to  give 
George  Grew  only  an  estate  for  life,  yet  if  he  as  cerr 
.tainly  intended  that  all  his  sons  should  take  in  suc- 
cession one  after  another  (and  they  could  not  take  in 
.that  manner  but  by  lodging  an  estate  tail  in  George 
Grew),   then  it  came  to  this  case — here  were  two 
things  intended,  one  an  estate  for  life  to'  G.  Grew, 
another  an  estate  in  succession  to  all  his  sonrs  in  - 
tail  male,  ad  infinitum.  Could  they  both  take  place  ? 
If  they  could,   they  ought ;  if  they  could  noti  then 
balance  the  two  intentions  against  one  another,  and 
see  which  was  the  weightiest  and  most  comprehensive, 
and  give  that  effect.    Courts  substitute  themselves 
til  the  place  of  a  testator,  and  suppose  the  question 
to  have  been  asked  him, — ^you  have  willed  two  things 
which  cannot  both  be  obeyed  exactly,  according  to 
your  will ;  and  therefore  one  must  yield  to  the  other. 
What  must  have  been  the  answer-r-I  wish  to  be 
obliged  in  the  principal,  capital,  and  most  material 
destination  I  have  made,  and  to  reject  the  secondary 
and  subordinate  one. 

There  were  three  points  to  be  considered.  1*.  If 
.he  intended  a  successive  inheritance  to  aU  the  issue 
male  of  G;  Grew  ad  infinitum.  2**.  Whether  that  in- 
tention could  take  place  if  G.  Grew  had  only  an  estate 
for  life^  And  3%  If  it  could  not,  then  which  of  the 
two  intentions  must  govern  the  construction.  That 
.  is,  if  the  yfox^jbrlife  must  give  place ;  or  the  words 
expressing  an  intention  of  giving  a  successive  inhe- 
ritance to  the  issue  male  of  G.  G«w» 
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As  to  the  first  point  the  wOl  vrkM  3i;dnr  ^  the  re- 
mainder  to  Dodwti  1M6  nbt  to  ttdce  ^lt(»H^hile  msy 
iMiie  male  of  @»  Gmw  ejdstod^  ugeiwnd  f$Sbut  of  thit 
fine  was  to  open  the  micceiBioii  to  Dbdi6»n  ^  aadllien- 
fore  a  construction  to  let  Urn  in  sooner,  wooUdinoify 
encounter  die  manifest  inteiMaon  of  tbe  testnlor; 
mbo  was  makieg  eieu^h  of  liii  nciphew)^  th«f  distlBet 
•root  of  succession  to  particiihr  parts  a£  hb  estMe^ 

It  was  objected  that  the  word  issue  was  only  de- 
scriptive of  an  individual,  and  the  words,  ^f  the  body 
of  mch  issue  male,  was  in  the  shigidar  nunAer. 
rlflsu^  in  its  natural  or^rdinaty  signifieiM^n^  tttwt 
all }  it  ^ight  be  T»firaitted.    If  '&nk,  MKt»  «r  anf 
other  similar  words  had  been  used,  ^  nngift  have 
confined  its  general  ineiiung  }  but  as  it  Mood  in  the 
win,  it  c6itaprehended  alL    Hie  Word  body  in  the 
singular  nundiier  was  not  meant  to  point  out  oae 
individual,  vi2.  the  first  osue,  and  to  /exclude  ail 
\Ae  rest ;  but  to  limit  the  Operation  of  the  devise  tD 
one  at  a  time,  in  a  course  of  itucciession,  avd  to 
exclude  the  issue  d&om  taking  all  iogetberr  ^  iMA 
might  have  been  mofe  dcttbtful^  if  the  woid  had 
beiin  in  the  plural  number,   bodies;    but  inOkofXt 
elipress 'wordSf  the  Court  would  not  mafce  an  expo- 
sition productive  of  auoh  absqrd  consequences.    U 
only^^ne  son,  it  must  betheftst)  the  existence  oft 
son  for  a  moment  determined  the  limitation ;  afid  if  ten 
moresodshadbeen  born<aftdr,tiieyconId not  take;  but 
tliereniaiilder  limited  ta6.  Dodson  was  to  fiJlisAo  pes- 
aession,  in  direct  oppositkm  to  the  will,  which  said  it 
^otdd  take  place  for  want  of  such  issue  male ;  suck  ;-^ 
vfhiti  6sue.mdeoftih(ebodyofG«Grew}  comprising 
atid  embracing  every  brandiarittng  firom  him ;  not 
one,  but  all  the  male  fine  derived  firom  him. 

It  wafi^aiao  d)^cted  thdt  is^ie  waa  moreiproperijr 
a  word  of  purclmse^  --  It  waa  itted  in  t&e  statute  ic 


dotds  wi^out  att  iden  <xf  purchase  annexed  to  it,  and 
it  acts  isL  a  double  capachy»  as  witl  best  answer  tJhte 
mtitatioti :  and  thoilgih  it  was  snbstitiited  in  tiiepkoe 
df  the  vfijtA  heirsy  which  was  dci«tched  tmt,  and  it 
wMs  Ihiriy  aigu^  he  xxilght  ilititnd  it  tt  a  wotd  df 
purchase,  yet  it  did  not  auny  the  aigtipient  a  jot 
fiirther  than  the  words,  firJ^e^  did  ^  for  if  they  took 
by  purchase,  they  miiiit  all  takfe  M  joint  tenttrta  tdc 
life,    and  tenants  in  common  of  the  inb^^auee :  ^^  jg  ^  i 
Gdlild  thdt  be  his  idtention  ?  For  if  he  had  ten  sons,  §i. 
litid  nine  left  issufe,  the  tenth  must  have  the  whole 
estate  liy  survivorship ;  And  when  all  were  dead,  then 
the  estate  must  bresik  into  ten  parts,  and  the^  eoiild 
be  no  ctdss  remainders ;  so  that  when  th^re  was  a 
fiulure  of  issue  of  one  son,  that  part  must  go  over  to 
Dodson,  when  no  part  was  intended  to  go  to  him 
whfist  there  was  any  issue  malfe  of  the  body  of  G« 
Grevr*     He  intended  all  to  take,  but  in  course  of 
suceessjon.    V.  Could  this  intenti<!m  take  place  if 
6.  Grew  took  only  an  estate  for  life ;  it  might,  by 
construitog  the  word  issue  to  mean  first  andeveiy    ^ 
other  son  in  succession.    Suppose  he  had  said,  J, 
mean  by  isstie,  first  and  every  other  son,  it  mtort; 
have  been  so  expounded ,  because  words  were  only 
pictures  of  ideas  upon  paper  \  and  therefore  if  he  put 
a  meaning  on  the  word  himself,  it  must  be  understood 
as  he  meant  it.    But  he  had  not  said  so,  and  there- 
fore he  left  the  word  to  act  in  its  own  natural  cha«- 
racter ;  arid  in  that  case,  it  ^ould  not  endure  to  be 
expounded,  first  and  every  other  son  in  succession ; 
for,  ex  vi  terinini,  it  meant  all,  and  had  not  an  eye  of 
sucdessive  priority  in  it ;  and  there  was  no  case  where 
it  vtBs  ever  constmed  to  mean,  first  and^very  other 
son  in  succession ;  And  to  create  a  series  of^  contingent 
remainders,  dtoe  after  another,  which  it  must  do^  or 

6t      ' 
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fator  appeared,  that  the  word  issue  should  be  drngna^ 
tio  p&rsoncBj  or  whether  he  designed  it  to  be  a  word 
Boothby  ?.     ^f  limitation ;  and  they  held  that  the  testator  design- 
Tit,  5.  c!2,     <6d  it  to  be  a  description  of  the  person^.becansehe  ' 
^  ^^*  added  a  farther  limitaticm  to  the  issue,  viz.  and  to 

the  heirs  of  such  issue  for  even 
Backhouse  v.      59.  A  will  was  made  in  these  words, — "  To  the 
lOMod.  181»  intent  that  all  my  lands  should  remain  in  my  name 

and  blood,  I  devise  to  J.  S.,  my  near  kinsman,  sucb 
and  such  lands,  &c.,  to  have  and  to  hold  for  the  term 
of  his  natural  life  only,  without  impeachment  of  , 
.  waste ;  then  to  the  issue  male  of  his  body  lawfully  to 
be  begotten,  if  God  shall  bless  him  with  such  issue ; 
remainder  to  the  heirs  male  of  the  body  of  that 
issue.*' 

Lord  Ch.  J.  Parker  delivered  the  opinion  of  the 
whole  Court,  that  the  devisee  was  made  tenant  for 
life,  remainder  to  the  issue  in  taiL  The  words  of 
the  will,  he  said,  were  so  express  to  this  purpose, 
that  neither  any  words  that  could  have  been  used, 
Vide  Sparrow  tior  any  arguments,  could  make  it  plainer ;  this  he 
V.  Shaw,        gj^j^  ^^  Ijq^I^   ^g   obvious  and  the  legal  sense  of 

the  words,  and  what  they  would  have  imported  in 

a  conveyance. 

Doev.  ^1.  J.  Newson  devised  a  moiety  of  certain  lands, 

4TemiR.      ^^^  the  death  of  his  wife,  to  his  daughter  Susan, 

294.  during  the  term  of  her  natural  life,  and  after  her 

decease,  to  the  issue  of  her  body  lawfully  begotten, 
and  their  heirs  for  ever.  Susan  had  one  daughter  born 
before  the  will  was  made,  and  two  bom  after. 

Lord  Kenyon  said,  that  in  a  will,  issue  was  either 
^  word  of  purchase,  or  of  limitation,  as  would  best 
answer  the  intention  of  the  devisor :  thdugh  in,  the 
case  of  a  deed,  issue  was  universally  taken  as  a  word 
of  purchase.    Therefore,  without  disputing  any  of 
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the  former  cases^  but  oil  the  contraiy  in  confirmation 
of  them  all,  and  relying  upon  them  for  the  founda* 
tion  of  this  judgment,  namelj,  that  the  intention  of 
the  devisor  must  prevail,  he  was  of  opinion  that  the 
devisor,  in  this  case,  used  issue  as  a  word  of  purchase, 
and  consequently  that  Susan  took  only  an  estate  fb^ 
life,  and  her  children  took  an  estate  in  fee  simple. 
Judgment  was  given  accordingly* 

52.  It  has  been  stated  in  a  former  chapter,  that  UqIms  the 
where  a  testator  appears  to  have  a  particular  intent,  Sn^reqifre 
and  also  a  general  manifest  intent,  both  of  which  ^  differeDt 
cannot  by  any  mode  of  construction  be  carried  into  1100!*"*^ 
efiect ;  the  courts  will  construe  the  will  in  such  a  ^^^  c*i^- 
manner  as  to  efiectuate  the  general  intent,  though 

by  that  means  the  particular  intent  is  defeated. 

53.  A  person  devised  lands  to  A.  for  his  natural  Kinff  y. 
life,  and  after  his  decease  he  gave  the  same  to  the  J^y   J^225 
issue  of  his  body  lawfully  begotten,  on  a  second  232. 2  Lev. 
wtfe ;    and  for  want  of  such  issue,  to  R  and  his  J^^^P.Wms. 
heirs  for  ever.     PSrovided  that  A.  might  make  a  join- 
ture of  all  such  premises  to  such  second  wife. 

Lord  Hale  was  of  opinion  that  this  was  an  estate 
tail  in  A. ;  and  though  the  three  other  Judges  of  the 
Court  of  K.  B.  were  of  a  contrary  opinion,  yet  upon 
error  brought  in  the  Exchequer  Chamber,  the  judg- 
ment was  reversed,  and  Lord  Hale's  opinion  esta* 
blished. 

54.  John  Blount  devised  a  messuage  and  farm  to  his  King  ?. 
cousin  John  Harris,  to  hold  during  his  natural  life,  Burchall, 
and  from  and  immediately  after  the  determination  29a.  note.* 
of  that  estate,  unto  the  issue  male  of  the  body  of  his 

said  cousin  John  Harris,  lawfully  to  be  begotten, 
and  to  his  and  their  heirs,  share  and  share  alike,  if 
more  than  one ;  and  {01:  want  of  such  issue,  unto  ius 


/ 
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e<mm  William  King,  lils.lieuA  wA  vmgf^  6tF  «v9r* 

A«4  tsilfing  99tigQ  tMt  ha  hsA  coYe9iaiM:e4  to  B^i^ 
SQL  a  year  upoQ  hi9  wife^  in  part  performaQce. 
their^o^  be  4^s^  Jiiousiia9  at  Msyid&stone  l^o  It^er^  t^r 
hcJ4  for  hor  ltff[»  as.  part  of  her  jointure ;  and  £s^ 
1)04  inMn9<Jliately  after  her  d^th,  he  gave  the  saine  tp 
his  cKNtsiv  Cannes  Harris,  for  and  during  the  te^m  9^ 
his  natural  life  j  and  from  and  immedjlat^ly  after  die 
determination  of  that  e^tat^  unto  tht?  issue  pale  of 
the  hody  of  the  said  John  Harrio,  lawfully  to  ^ 
hisigotten,  and  to  his  and  their  heirs;  and  for  waii( 
of  such  issue,  to  his  cousin  William  ^ng  and  hii^ 
heita ;  with  a  proviso  that  if  John  Harris  or  his  iffsge 
shpuld  alienate  the  premises,  he  should  pay^QQQ^ 
to  the  person  wlio  ought  next  to  tske  by  v^rttt^  nf 
the  devises  aforesaid* 

Lord  Henley.-frThe  first  question  made  by  th^ 
pUintiff'a  counsel  was,  whether  Harris  tooli:  u^ider 
the  will  an  estate  for  life  only,  or  an  estate  tail*  And 
they  founded  their  arguments  of  its  being  an  estate 
for  life,  on  the  word  issue  being  technically  a  wor4 
of  purchase,  and  on  the  superadded  wor^s  pf  Umita- 
ttpn ;  and  they  compared  this  case  to  I^oddingt^n  v. 
Kyme,  amongst  many  other  cases*  The  tru^  answer 
is,  that  there  can  be  no  technical  words  in  a  yril^  but 
they  are  to  be  construed  according  to  the  iotentioa 
of  the  parties.  ^.  This  case  has  no  reseqiblancp 
to  IxKldington  v.  Kyme :  that  was  e^pyepsly  upon 
two  contingencies ;  to  A.  for  lift,  and  if  A,  have 
issue,  then  to  such  issue  in  fee  i  and  if  he  die  wit|io(it 
issue  then  to  B,  in  fee.  There  th*  Comt  qon?frued 
the  word  issue  to  be  mmen  fingttfar^i  an4  iif^re  weD 
warranted  in  w  doing,  by  the  int^qt  of  the  party. 
But  here  it  13  and  must  be  pliiyal,  a»d  jf  t^e  j»ue 


w«fe  to  tak^  a«r  purfhat^i^  tbey  must  t«toe  m  teaantii 
ill  «ommpii  1^  Md  put  tho  case  that  J.  Harm  had  toa 
flopiy  91)4  th^nia^  eldest  4i^d  in  hjsli&time,  leaving 
duldieo^  yet  the  tenth  and  pnly  ^uiriviiig  son  would 
Cioy  away  the  whole  ioheritance.    The  testator  im 

tended  the  wQvd  issue  to  he  a  word  of  lioutation  in 

« 

this  case,  apd  th^  W.  King  should  take  on  ftiliiro 
qf  issue  by  J.  Harris^  whenever  that  should  hapjpeui 
^  has  ciuved  the  whole  fee  in  partioukr  estates, 
imd  remainders,  for  want  of  such  issue»  u  e.  for 
^efiiult  of  si^ch  issue.  ^There  is  soinething  of  peculiar  ' 
6MK:e  in  this  expres«€«»  iuad  the  law  supposes  that 
the  inhentance  already  attached  in  the  first  Uk^r^ 
hut  UaMe  to  be  defeated  by  a  s ubseqiient  events  hia 
dying  wUihoQt  issue  ^  a9d  by  no  rule  of  law  ean  it 
sdipit  of  that  narrow  rule  of  constnictiau  put  on  it 
by  the  plaintiirs  coimselfl  vis;.  q£  being  oonfined  to 
ksm  living  at  X  Harria's  death.  Hiey  say,  that  if  it 
be  construed  to  be  an  estate  tail  in  J»  Harris^  the 
suporadded  words  of  limitation  to  the  word  issue» 
ttnst  be  rqeictedt  as  nugatwy.  I  agree  it  is  a  sound 
riite  11  the  construction  of  deeds  and  wills  that  every 
Ford  ought  to  ttandt  if  consistent  with  the  manifest 
if^ention*  Tliearefove  in  B^kbouse  v*  Wells,  theant«,  (50l 
liwitatioin  bcmg  to  A.  for  life  only^  and  aftcsr  hia 
daeease  to  bis  issue^  if  God  shoidd  bless  him  with 
^y }  the  Courts  first  on  account  of  the  negative 
word  only,  secondly  because  the  word  issue  was  so 
eMuiiqcted  as  to  be  construed  nomen  mgulare^  held 
it  a  vord  of  purdbase*  So  in  Shaw  v.  Weig^  and 
Ae  word  hehrin  Maggot v*  Sewell.  But wheretbeie 
is  aa  evident  necessity  to  make  it  plural,  these  the 
same  necesfti^  requires  that  the  superadded  words  oi 
Hmhation  should  be  ri^ectad ;  and  there  is  no  case  or 
lulhMity  to  show  that  the  word  issue^  orheirs»  when 
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.manner  as  certain  lands  which  the  testator  devised  hf 
.the  same  will ;  that  is  to  say^  to  B.  for  life,  without 
impeachment  of  waste,  and  from  and  after  the  deter- 
mination of  that  estate,  to  trustees  and  their  heirs 
^  during  the  life  of  B.  to  preserve  contingent  remain* 
ders,  remainder  to  the  heirs  of  the  body  of  B> 
with  remainder  over,  with  a  power  to  B.  to  settle  a 
jointure* 

Lord  King  held,  that  as  to  the  lands  devised,  B. 
took  an  estate  tail,  it  being  within  the  rule  in  Shelley's 
f  case }  but  as  to  the  other  point,  he  declared  the  Court 
•had  a  power  over  the  money  directed  by  the  will  to 
be  invested  in  land.    That  the  diversity  was  where 
:the  will  passed  a  legal  estate,  and  where  it  was  only 
executory,  and  the  party  must  go  to  the  Court  of 
Chancery  in  order  to  have  the  benefit  of  the  will : 
that  in  the  latter  case  the  intention  should  take  place, 
and  not  the  rules  of  law  i  so  that  as  to  the  lands  to 
be  purchased,  they  should  not  be  limited  to  B.  fyi 
life,  with  power,  &c.,  remainder  to  the  heirs  of  his 
body,  but  to  B.  for  life,  with  power,  &c.,  remainder 
to  trustees  during  his  life,  to  preserve  contingent 
remainders,  remainder  to  his  first  and  every  other 
son  in  taUmale.  remainder  over. 
Ashton  y.         59^  Joseph  Ashton  by  his  will  gave  19002,,  in 
^l)^^  j^p   money  and  6000/»  South  Sea  annuities,  in  trustr  as 
voL  1. 402.    soon  as  conveniently  might  be  after  his  death,  to  sell 
•  the  same ;  and  lay  out  the  money  in  a  purchase  of 
lands  of  inheritance,  to  be  conveyed  to  6. 1.  Ashiton 
r  for  life,  and  after  his  death,  to  the  issue  of  his  body, 
lawfully  :^  begotten,  and  for  want  of  such  issue  to 
H.  Ashton  in  fee.    G*  I.  Ashton  brought. his  bill. for 
the  performance  of  this  trust ;  and  at  the  hearing  of 
the  cause,  one  question  was,  what  estate  the  {daintiff 
ought  to  take  in  die  lands  to  be  purchased,  wfaefhtf 
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!br  life  only,  or  id  tail  j  it  being  insisted  on  his  part^ 
that  had  this  been  a  devise  of  the  lands,  he  would 
dearly  have  been  tenant  in  tail,  and  the  trust  ought 
to  receive  the  same  construction. 

Sir  Joseph  Jekyll  held,  that  he  ought  to  be  made 
tenant  for  life  only  of  the  lands  to  be  purchased : 
imd  decreed  that  they  should  be  conveyed  to  the 
plaintiff  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  his  first  and 
other  sons  in  tail  general,  with  remainder  to  his 
daughters  in  tail,  as  tenants  in  common,  and  not  as 
joint-tenants,  with  cross  remainders  between  them, 
with  remainder  in  fee  to  H.  Ashton. 

60.  Sir  T,  Pershall  devised  all  his  real  estate  to  Glenorchy^r. 
trustees,  upon  trust  to  convey  the  same  to  the  use  of  Forrest!  3. 
Ms  niece  Arabella"  fwho  afterwards  became  Lady  Collect. Jun 

'  voL  1  405 

Glenorchy)  for  life,  without  impeachment  of  waste; 
remainder  after  her  death  to  her  husband  for  lifis, 
remainder  to  the  issue  of  her  body,  with  several 
remainders  over. 

This  case  first  came  on  before  Lord  King,  who 
tock  time  to  advise,  and  to  have  the  opinion  of 
the  Judges.  It  afterwards  came  on  before  Lord 
Talbot,  who  after  long  argument  and  deliberate  con- 
^deration,  held  that  Lady  Glenorchy  was  entitled 
oidy  to  an  estate  for  life,  with  remainder  to  her 
husband  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  her  first  and 
other  sons  in  tail^  and  decreed  a  settlemeni  ac- 
cordingly. 

61.  A.  M cure  devised  all  his  lands  to  trustees  and  JSSre  ^^ 
tlieir  heirs,  in  trust  to  sell-  the  same,  and  with  the  2  Atk.  265. 
money  arising  by  the  sale;  to  purchase  other  freehold 

^ds,  or  long  annuities  or  stock  ;  and  then  in  triiGt 
to  permit  the  plaintiff  and  his  assigns  to  receive  the 

CcS 
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mtene^t  and  pft)fito  tbereof  diinag  his  U£^  and  after 
IVB  d^ceiuie  tbeii  in  trust  fsr  the  uae  of  the  i»ue  cf 
tbe  body  of  the  idajntiff  laiviuUy  begotten ;  audio 
default  of  such  issuet  the  teatator  ^leyiscd  the  princi- 
pal and  istemM;  aiiaing  by  3ale  of  his  £ai4  estate,  to 
aQother^ 

8ir  Joseph  Jckyll  said,  the  principal  question  wu, 
whether  an  estate  tail  VBS  to  be  limited  to  the  platBtif, 

or  am  ^tate  £6r  life  oii}y.    He  obsarTed  that  die  cue 

of  Gienordiy  v^  BoaviUe  was  in  point ;  and  he  shodd 

deeim  aceoniJs^y. 

Roberts  V.         ft8*  iSfar  T*  Sandys  by  his  will  diiected  his  tnuteei 

K^ell         to  convey  a  full  fourth  part  of  afl  his  freehold  lands 

'     to  the  use,ofhis  daughter  Prisdllaf  for  and  diuiiig 

the  tem  of  her-  natural  life,  and  so  as  she  alone,  or 

wxix  parsons  as  she  should  appoint,  should  take  and 

receive  the  rents  and  profits  thereof;  and  so  as  ber 

bufband  should  not   intermeddle   therewith;  tsA 

from  and  after  her  decease,  in  trust  fcnr  the  hm  o( 

the  body  of  the  said  Priscilla  for  ever.    The  principd 

question  vas,  whether  this  was  a  trust  executed  or 

d^xeeutory ;  for  if  executed,  Priscilla  was  then  tenant 

in  tail^  and  her  husband  intitled  to  be  tenant  by  the 

curtesy  ;  tlie  contrary,  if  executory  only. 

Lord  Hardwicke  said,  ^e  question  was,  bow  tms 

trust  ought  to  be  carried  into  execution,  and  is  ^^ 

Hiaainec  the  trustees  on^t  to  convey*  PrkdD^  b^r- 

aelf  was  dead,  and  yet  it  must  be  considered  what 

^ind  1^  estate  the  trustees  ought  to  have  conveyed  to 

her,  if  she  had  been  living.    First,  whether  to  Iw 

dlla  in  tail,  or  to  her  for  life  cmtyr  If  the  conveying 

an  estate  tail  would  have  answered  the  purp^  ^ 

the  testator  in  his  will,  then  this  ca»e  need  not  ^b'* 

been  varied  from  former  cases.  But  he  was  of  opinio* 

the  conveymg  an  estate  tail  here  would  have  defc«^ 
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the  intentioii  of  the  testotor.  To  be  wre  where  an 
estate  had  been  granted  or  given  by  will  to  A.  for 
life,  and  to  the  heirs  of  the  body  of  A.,  such  a  devise 
K«^  been  by  the  common  Uiw  united  so  in  the  first 
person,  as  to  convey  to  him  an  estate  tail :  The  same 
construction  too  had  prevaUed  with  respect  to  trust 
esUtes  i  but  in  the  present  case  there  were  all  sorts 
of  tmsts.  as  to  mortgage,  seU,  &c.  But  the  ktter  part 
of  the  trust  was  merely  executory,  to  be  carried  into 

execution  after  the  performance  of  the  antecedent 
tnuta;  the  whole  direction  therefore  fell  on  the 
Court,  and  they  were  to  direct  how  the  parties  were 
to  convey.  That  the  Court  had  taken  much  greater 
liberties  in  the  construction  of  executory  trusts,  than 
where  the  trusts  were  actually  executed.  Decreed, 
that  the  estate  should  be  conveyed  to  Richard  Sandys, 
the  eldest  son  of  Priscilk,  and  the  heirs  of  his  body, 
remainder  to  the  second  son  and  the  heirs  of  his 

body.  ,     ,  ^_ 

68.  In  the  case  of  Austin  v.  Taylor,  Lord  Keeper  «.te,  i  25. 

Henley  said,  it  had  been  argued,  that  the  devise 

created  an  executory  trust,  but  that  these  words  had  Amb.  377. 

no  certain  signification.  In  PapiUon  v.  Voyce,  Lord 

King  called  that  an  executory  trust,  where  the  party 

•was  obliged  to  go  to  the  Court  of  Chancery  for  an 

execution  of  the  trust.    But  it  was  the  same  in  every 

case  of  a  trust,  and  the  determination  must  be  the 

sanid  in  aU  casesj  that  is,  according  to  the  intent. 

Papillon  v.  Voyce,  was  a  sound  determination.    In  Tit.8a.c.22. 

the  case  of  marriage  artides,  when  there  were  only  5  32. 

h^ads  of  setdement.  which  the  trustees  were  to  make, 

th^  Court  could  not  decree  oAerwise  than  an  estate 
for  life  in  the  first  taker,  with  flontingenk  retaaindew. 
An  estate  taUiii  the  first  tj&er  wouldbtf  no  settkment 
aialU  So » Leonard V. E«4 of  Swia^  the  dirtinc- 

Cc4 
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tion  seemed  to  be,  where  the  testator  had  directed 
the  trusts,  and  where  something  was  left  and  refeifed 
to  the  trustees  to  be  done,  as  in  Lord  Glenoichy  v. 
Bosville.    He  was  of  opinion  that  in  the  case  of  in- 
perfect  trusts  only,  the  Court  could  make  a  diflferent 
construction  from  a  legal  limitation.     In  this  case 
there  was  no  reference  to  the  trustees  j  without  that 
ingredient  he  did  not  find  any  case  where  the  Court 
had  given  a  diflferent  meaning,  from  what  a  court  of 
faw  would  on  a  legal  limitarion.    Nothing  was  left 
to  the  trustees  to  be  done,  but  to  buy  the  land  j  the 
testator  had  declared  the  uses  of  the  land  when  pur- 
chased.  He  did  not  believe  the  testator  intended  the 
trustees  should  make  a  conveyance.    It  was  said,  if 
the  words  in  the  former  limitation  had  been  again 
repeated,  it  would  have  been  the  very  case  of  ft- 
piUon  V.  Voice  j  but  he  thought  otherwise.  There  was 
a  direction  in  that  caise  to  the  trustees  to  convey  and 
settle;  but  tiiere  was  no  direction  here.    The  true 
guide  was  this :  where  the  assistance   of  trustees, 
which  was  ultimately  tiie  assistance  of  the  Court, 
was  prayed  in  aid  to  complete  a  limitation,  in  that 
case  the  limitation  in  tiie  will  not  being  complete^ 
It  was  a  sufficient  declaration  of  the  testator's  inten- 
tion  that  the  Court  should  model   the  hmitations: 
but  wher«  the  trusts  and  limitations  Were  expressly 
declared,  the  Court  had  no  authority  to  inteifere, 
and  make  them  diflferent  from  what  they  would  be 
at  law.  .     . 

WWtj,.  64.  T.White  gave  all  his  peiwnal  estate  to  trustees, 

Amb.  670.  "P**"  ^^  *o  %  out  the  same  in  land,  to  be  settled 
and  a8siuied.as  counsel  should  advise,  unto  and  upoa 
the  said  tiiistees  and  their  heirs,  upon  trust  to  and 
^the  use  of  the  phuntiff,  and  the  heirs  male  of  his 
body,  to  take  in  succession  and  priority  of  birth  j  and 
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for  default  of  such  issue  male,  then  upon  further 
trust,  imd  to  and  for  the  use  of  his  niece  Ann  Ro- 
bertson, ill  the  same  manner.  And  afler  deducting  the 
costs  and  expences  of  the  trust,  he  orders  his  trus* 
tees  to  pay  the  remainder  of  the  interest,  dividends, 
and  profits,  until  the  purchase  or  purchases  should 
be  made,  to  the  plaintiff  and  Ann  Robertson  respect- 
ively, and  unto  their  respective  sons  and  issue  male, 
who  diould  be  respectively  entitled  to  the  rents  of 
the  ireehiJd  estates  when  purchased,  by  virtue  of  the 
limitations  aforesaid. 

Upon  a  biU  for  the  performance  of  the  trusts,  the 
question  was,  whether  the  lands  to  be  purchased 
should  be  settled  on  the  plaintiff  as  tenant  in  tail ;  or 
in  strict  settlement  upon  him  for  life,' with  remainder 
to  his  first  and  other  sons  in  tail  male. 

Lord  Northington  directed  the  settlement  to  be 
made  on  the  plaintiff  for  life,  with  limitations .  to 
his  first  and  other  sons  in  tail  male.  The  cause  was 
reheard  before  Lord  Camden,  who  was  clearly  of 
opinion  to  afiKrm  the  decree ;  and  took  a  distinction 
between  the  case  where  a  testator  has  given  complete 
directions  for  settling  his  estate,  with  perfect  limita- 
tions ;  and  where  his  directions  were  incomplete,  or 
rather  minutes  or  instructions,  and  could  not  be  per- 
formed in  the  words  of  the  will.  In.  the  former  case, 
the  legal  expression  should  have  the  legal  effect, 
though  perhaps  contrary  to  the  intention,  as.  in 
Garth  v.  Baldwin.  In  the  latter  case,  the .  Court  •"^* 
would  consider  the  intention,  and  direct  the  con- 
veyance according  to  it.  Here  the  intention  was 
very  plain ;  he  directed  the  settlement  to  be  made 
by  advice  of  counsel,  and  in  succession  and  priority : 
he  meant  something  different  from  an  estate  tail, 
when  he  wanted  the  assistance  of  counsel.    And 
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though  the  words  in  succession  and  priority  might 

have  e£fect,  in  case  the  plaintiff  took  an  estate  tail» 

yet  they  were  meant  to  give  an  interest  to  ihe  sods* 

after  the  death  of  the  plaintiff;  the  hitter  dause  put 

it  out  #f  doubt,  he  there  ex^hiined  his  meaning  by 

making  use  of  the  words  sons  and  issue. 

Or  where  the     65.  When  the  estate  devised  to  the  ancestor,  is 

dif^r^r^  ^  merely  an  equitable  or  trust  estate,  ^and  that  to  his 

Natures.        heirs,  or  the  heirs,  of  his  body,  carries  the  legal  estate, 

§  25.  they  will  not  incorporate  into  an  estate  of  inheritance 

in  the  ancestor ;  as  would  have  been  the  case  if  both 

had  been  of  one  quality }  that  is,  both  legal,  or  both 

equitable. 

Say  and  Sale       gg,  Mrs.  Eilis  devised  her  estates  to  trustees  and 

3Bro:Parl.    their  heirs,  upon  trust  to  pay  debts  and  l^acies; 

«  v'^^Ah       ^^^  ^  P^y^  *^®  residue  to  the  proper  hands  of  her 
262.  daughter  Cecil  Fiennes,  who  was  a  married  w<Mnaii» 

for  and  during  the  term  of  her  natural  life ;  and 
from  and  after  her  decease,  the  said  trustees  should 
stand  and  be  seised  of  and  in  all  the  said  manors,  &c. 
to  the  use  and  behoof  of  the  heirs  of  her  said  daugh- 
ter Cecil  Fiennes,  severally  and  successively,  as  they 
should  happen  to  be  in  priority  of  birth  and  senioiity 
of  age,  and  to  the  heirs  of  their  several  and  respective 
bodies  in  tail  generaL 

The  question  was,  whether  Cecil  Fiennes  had  as 
estate  tail,  or  only  an  estate  for  life. 

Lord  King  was  of  opinion,  that  by  the  words  of 

the  will,  the  use  was  executed  in  the  trustees  sad 

Tit.  12.  c,  1.  their  heirs  during  the  life  of  Cecil  Fiennes }  and  thst 

^  ^^'  she  had  only  a  trust  in  the  surplus  of  the  rents  sad 

profits.  But  by  the  subsequent  words,  viz.  that  the 
trustees  should  stand  seised  to  the  use  of  the  heirs  at* 
the  body  of  Cecil  Fiennes,  &c.  the  use  was  executed 
in  the  persons  entitled  to  take  by  virtue  thereof*; 
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mad  therefore  tkere  being  only  a  trast  estate  in  tbe 
aooestOTy  and  an  use  executed  ni  the  hears  of  ber 
body,  those  difibrent  intetests  could  not  unite,  so 
as  to  create  an  estate  tail  i^  operation  of  law  ii|  ^e 
aattestor.  Upon  an  appeal  to  the  House  of  Loids, 
tbe  decree  was  affinnedi 

67.  Lands  were  devised  to  trustees,  upoa  trust  Shapland 
that  tfacj  shoidd  every  year,  after  deducting  rates,  i*^b175. 
taxes,  &c.  pay  such  dear  sum  as  diould  remain  to 

A^  B.  dining  his  natural  life,  and  after  his  decease  to 
tfae  use  and  b^oof  of  the  heirs  male , of  the  said  A.  B. 
lawfully  begotten,  as  they  should  be  in  priority  of 
birth ;  and  in  default  of  such  issue,  remamdar  over. 

LordThuiiow  was  of  opinion,  that  A.  B.  took  only  Tit«i2.c.  l. 
an  equitable  estate ;  and  the  subsequent  estate  being  i^^- 
executed,  created  a  legal  remainder  in  tail,  which 
could  not  unite ;   and  therefore  A.  B,   was  only 
teimnt  for  life. 

68.  A  person  devised  to  trustees  and  their  heirs,  snvester  v. 
upon  trust  to  take  and  receive  the  rents,  issues,  and  2  Term  R. 
profits  thereof,  and  to  aj^ly  the  same  for  the  subsist-  ^^- 
ence  and  maintenance  of  his  son  during  his  life ;  and 
immediately  from  and  afler  the  decease  of  his  son, 

the  testator  gave  and  devised  the  said  .premises  unto 
the  heirs  of  the  body  of  his  said  son. 

It  was  held,  that  as  the  estate  devised  to  the  son 
for  his  life  was  merely  an  equitable  one,  and  the 
remainder  to  the  heirs  of  the  body  of  his  son  was  a 
legal  one,  the  son  took  only  an  estate  for  his  life. 

G9»  Thus  stood  the  doctrine  respecting  the  appli*  Case  of  Per* 
cation  of  the  rule  in  Shelley's  case,  in  the  construction  col!  Jur.  ^* 
of  wills ;  when  the  case  of  Perrin  v.  Blake  arose  upon  ^ol- 1-  2^* 
a  devise  made  in  the  following  words — "  And  should 
my  wife  be  ensient  with  child  at  any  time  hereafter, 
and .  it  be  a  female,  I  give  and  bequeath  unto  her 
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th6  sum  of  9000/.  current  money  of  this  island^  and 
to  be  paid  her  when  she  attains  the  age  of  twenty- 
one  years,  or  day  of  marriage,  which  shall  first 
happen;  and  to  be  generally  educated  and  main- 
tained out  of  my  estate,  till  her  portion  becomes 
payable,  without  any  deduction  of  the  same  or  any 
part  thereof.  And,  if  it  be  a  male,  I  give  and  be- 
queath my  estate  both  real  and  personal,  equally  to 
be  divided  between  the  said  infant  and  my  son  John 
Williams,  when  the  said  infant  shall  attain  the  age 
of  twenty-one.  Item^  and  it  is  my  intent  and 
meaning,  that  none  of  my  children  should  sell  and 
dispose  of  my  estate  for  longer  time  than  his  life : 
and  to  that  intent  I  give,  devise,  and  bequeath,  all  the 
i-est  and  residue  of  my  estate  to  my  son  John  fFiHiams, 
and  tJie  said  itifimtf  for  and  during  the  term  qf  their 
natural .  lioes^  the  remainder  to  my  hrother4n4aw 
Isaac  Gale  and  his  heirs,  for  and  during  the  natural 
lioes  qf  my  scud  sons  John '  Williams  and  the  said 
infant  i  the  remainder  to  the  heirs  qf  the  bodies  of 
my  said  sons  John  Williams  and  the  said  irfani^ 
UffoofuUy  begotten,  or  to  be  begotten ;  the  remainder 
to  my  daughters,  for  and  during  the  term  of  their 
natural  lives,  equally  to  be  divided  between  them  ; 
the  remainder  to  my  said  brother-in-law,  Isaac  Gale 
and  his  heirs,  during  the  natural  lives  of  my  said 
daughters  respectively ;  the  remainder  to  the  heirs  of 
the  bodies  of  my  said  daughters,  equally  to  be  divided 
between  them." 

The  testator  died,  leavmg  the  said  John  Williams 
his  only  son  and  heir,  and  three  daughters.  The 
testator's  wife  was  not  ensient  at  his  death;  and 
Isaac  Gale,  the  devisee  in  trust  in  the  will,  died 
before  the  testator* 
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case  was  argued  in  the  CoUrt  of  King^  Bench 
in  Easter  Term  9  Geo.  III.  and  in  tlie  Tiinity  Term 
following ;  and  in  Hilary  Term  10  Geo.  III.  the 
Judges  delivered  their  opinions  seriatim. 

Mr.  Justice  Willes  said  there  "weire  two  questions— 
1  st.  What  appeared  to  be  the  intention  of  the  testator  ? 
Sd,  Was  that  agreeable  to  the  rules  of  law  ?  The  uu 
Mention  was  apparent  from  the  introductory  clause 
iKrhich  governed  the  whole  will.  The  devise  to  Isaac 
Gale  was  a  farther  proof  of  the  intent.  From  every 
part  of  the  will  it  appeared  that  Gale  was  meant  as 
a  trustee  to  preserve  contingent  remainders.  After  the 
devise  to  Grale,  he  gives  it  to  the  heirs  of  the  body  of 
his  son.  If  he  could  give  an  estate  for  life  to  one,  and 
the  inheritance  to  the  heirs  of  the  body  of  the  first 
devisee,  and  if  his  intention  appeared  to  be  so,  he 
should  think  that  that  intention  must  control  the  legal 
sense  of  the  words,  heirs  of  the  body.  The  rule  con- 
tended for,  whichwas  inShelley's  case,  was  pronounced 
by  Lord  Coke  upon  a  deed,  and  in  argimiebt ;  and 
though  he  should  be  for  adhering  to  it  in  every  c^e 
literally  within  it,  yet  it  must  not  be  extended  an  inch^ 
The  maxim  itself  grew  with  feudal  policy,  and  the 
reasons  of  it  were  antiquated.  The  logicians  say, 
cessante  causd  cessat  effectuSy  and  surely  the  lawyer  may 
say — I  will  confine  an  old  rule  within  its  exact  bounds, 
and  extend  it  as  little  as  possible.  Having  then  stated 
many  of  the  preceding  cases,  he  concluded  that  the 
intention  of  the  testator  must  prevail,  which. being  to 
give  an  estate  fot  life  only  to  John  Williams,  in  his 
opinion  he  took  such  an  estate  only. 

Mr.  Justice  Aston  said  they  were  now  examining 
a  testator's  will,  and  deciding  upon  the  devises  in  that 
will.  The  first  and  fundamental  rule  of  law  in  point 
was,  that  the  intention  of  the  testator  was  to  be  col- 
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Mr.  Justice  Yates  said,  hp  allowed  that  upon  the 
construction  of  a  will  free  scope  was  to  be  given  to 
the  intention ;  it  was  to  be  collected  from  various 
parts,  and  the  whole  scheme  and  design  were  to 
indicate  the  intention :   but  the  intention  must  be 
manifestly  clear,  and  likewise  fully  consistent  with 
every  rule  of  law.  There  were  cases  to  be  met  with, 
even  of  trusts,  where  the  testator  had  holden  forth 
strong  marks  of  his  intention,  and  yet  because  the 
legal  words  which  he  had  used  bore  in  legal  language 
a  contrary  import,  the  intention  gave  way  to  the 
superior  influence  of  law.    After  you  have  fixed  the 
intention,  it  then  becomes  a  question  whether  such 
intention  can  be  executed,    consistently  with  the 
established  rules  of  law ;  if  it  cannot,  we  had  better 
adhere  to  the  law,  and  let  a  thousand  testators'  wills 
be  overthrown.     In  considering  the  question,  it  was 
necessary  to  fix  the  point.  This  was  a  devise  of  a  real 
estate  to  John  Williams,  &c.,here  was  no  trust  execu- 
tory, no  future  conveyance  to  be  made,  every  thing 
depended  on  the  limitations  in  the  will. itself.   It  was 
an  axiom  in  our  law,  that  wills  were  to  be  construed 
according  to  the  intention.    This  axiom  was  used  at 
the  bar  in  the  fullest  sense,  and  it  was  said,  that  the 
intention  of  the  testator,  if  legal,  should  be  carried 
into  execution,  and  allowed,  in  whatsoever  words  he 
should  have  explained  such  intention.  But  he  could 
not  accede  to  so  unbounded  a  position:  he  agreed 
that  in  the  case  of  an  executory  trust  it  was  so }  and 
this  out  of  humanity  to  the  ignorance  of  a  testator, 
because  in  this  case  no  rule  of  law  would  be  violated: 
but  in  the  case  of  a  legal  devise  he  cqnceived  the  al- 
lowing so  much  favour  would  overthrow  the  i^- 
bltshed  la^,  and  endanger  property  considerably! 
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In  giving  his  sentiments  upon  this  question  he 
^ould  endeavour  to  maintain  two  propositions :  Firstt 
that  in  every  devise  of  a  legal  estate  the  construction 
should  be  agreeable  to  the  legal  rules  of  construction. 
Secondly,  that  the  rule  laid  down  in  Shelley's  case 
was  one  of  them, 

M"  he  should  prove  successful  in  these  propositions, 
it  would  immediately  follow  that  John  Williams  was 
tenant  in  tail. 

The  rule  of  law  mentioned  by  several  writers  was 
this :  A  will  shall  be  construed  so  as  to  fulfil  the  in- 
tention of  the  testator,  so  far  as  it  is  consistent  with 
the  rules  of  law.  And  this  was  as  necessary  to  the 
safety  and  certainty  of  the  rules  of  property,  as  not 
allowing  a  testator  to  do  that  which  was  illegal.  These 
established  niles  of  construction  formed  the  barriers 
which  kept  off  uncertainty  and  vexatious  litigations  of 
disputed  titles ;  and  this  certainty,  so  desirable,  could 
no  longer  exist  than  whilst  the  courts  adhered  to 
established  rules  of  construction. 

The  favour  then  shown  to  a  will  was  this ;  tnat 
barbarous  words  should  be  supplied ;  if  the  devises 
were  imperfect,  a  necessary  implication  should  be 
allowed  j  but  if  the  limitations  were  perfect,  there  was 
no  occasion  for  assistance,  and  the .  expressions  used 
must  have  their  legal  effect.  These  technical  expres* 
sions  were  the  measures  of  property  in  legal  devises ; 
and  the  law  having  fixed  a  determinate  meaning  to 
tbem,  will  not  permit  their  sense  to  be  perverted, 
but  directs  the  Jinlges  ever  to  adhere  to  them  without 
the  smallest  departure. 

Secondly^  That  the  rule  in  Shelley's  case  was  one 

of  the  rules  of  construction :  it  had  its  origin  in  the 

feudal  policy,  and  grew  up  in  days  when  the  law 

favour^  descents  as  much  as  possible.   He  admitted 
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that  the  origin^  reason  of  it  had  long  ssoce  ceased, 
but  he  denied  that  fbr  that  reason  it  must  be  dia* 
cotoiteilanced,  it  having  long  been  the  law  of  the.land, 
iitid  it  must  tontimie  kich  titl  parliament  should  in- 
terpose. But  independent  of  the  feudal  law^  the 
rule  was  reasonable  and  just,  and  was  apjrficable  to 
&  willy  as  well  as  to  a  deed* 

Many  arguments  were  used  ttt  the  bar  to  show  tiiafc 
this  will  was  not  within  the  meaning  of  the  rule  la 
Shelley^s  base ;  and  the  wb^ds  being  difierent  required 
a  different  rule  of  construction.  The  rule  did  not 
speak  the  word  heirs  abstractedly,  it  did  not  mean  to 
insinuate  that  there  was  any  magic  in  the  word  hein ; 
it  only  iBpeaks  of  the  two  limitations.  To  one  for  fife, 
to  \kh  heihs  the  inheritance.  The  first  gives  an  estate 
bf  fr6eh(3ld,  the  second  gives  the  inheritance.  The 
^eehold  utras  merged  in  the  inheritance,  and  the  an- 
cestor took  tlie  wfa(^  estate  devised. 

ile  then  came  to  the  second  head  of  aigumefit,  to 
eicamine  what  difference  ^e  words  made  which  were 
used  by  the  testator  in  the  present  jcase* 

first  the  preliminaify  cltfuse.«-Jt  was  not  difficult  to 
shew  that  the  restriction  in  this  clause  was  woid  ;  it 
was  tantamount  to  sajring,  **  My  son  shalLnot  convey 
a  greater  interest  thiin  for  iiib/'  and  he  went  <m  togive 
him  an  estate  which  the  tew  calls  an  estate  tail ;  that 
i'estriction  was  void,  fbr  if  the  same  ccmtained  a 
greater  estate  limited  in  the  one  part,  than  would  bar 
k  restriction,  the  restriction  being  repugnant  wa;  vmd. 
In  all  the  cases  it  was  not  what  estate  the  ancestar 
took,  but  what  estate  the  heirs  tick.  To  let  theia 
take  the  inheritance  by  purbteise,  they  nudt  be  parti- 
cularly designed;  and  if  this  Was'  wantoig;  in  the 
present  devise,  the  inheritance  could  oat  nst  an  the 
Issue  of  John  H^liatns.    thftt  individuals  must  not 
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control  !the  general  law,  otherwise  a  dopr  would  be 
.i]{i^Qed  ^  uncertainty.  Upon  principle,  as  well  a^ 
upon  authorities,  John  Williams  must  b|e  fiegarded  as 
tenant  m  .tail :  his  &ther  willed  that  he  should  take 
for  life,  and  that  the  heins  of  his  body  should  all  suc- 
ceed;; tins  cotfld  not  be  done  without  making  him 
tQnaat.in  tail. 

Lord  Mawfield  said,  he  always  tiiought  that  as  the 
law  Md  allowed  a  free  communication  of  intention  to 
a  tftitator,  it  would  be  a  strange  law  to  say—"  Now 
yoabftTe  communicated  that  intention,  so  as  eveiy 
body.itndecstaods  what  you  mean,  yet  besause  you 
Jbave  uied  a.  certain,  expressiw. of  art,  wewiUcrqss 
yoivriateotipo^ i*ttd  give  ;y«w:  will  a  di^^nt  qon- 
4tn]«tiooi;  tJiou^  whatyou  meant  to  hav<e  done  is 
¥ii»i|eetiy>iegal,  <«ad.tfae  only  season  for  cQAUavening 
ym  is,  .tbeic»uae  yoaiJave  3M>t  ^s^ressed  ywirself  like 
Aftewjper."  That  his  j^xaosdnation  of  the  question 
ahw3W.amvi3W»d  him  that,  the  l^gal  imtention,  whep 
dearliy  esqtlaoaed,  was  4»>  eonta:;^  the  jl«|^  sense  of  a 
ietm.\ci(vaXy  unwarily  \ised  by  the  tept^tor. 

It  iraa^^ictbe  mlein  jSheU^s  casew*  IMd  d<»vP 
asstnbed,  ^«t  idiat  rule  (jotild  ney^  aflfeqt  tMs  question. 
T)^  iTMl  Aense  sad  tteaotng.  <^  that  nUe^w»s  lias :  If 
th»t«gtBtor  gwlet  an  eitatefer  life  only  to  ^-^  teniyndyx  \ 
to  <the  heirs  of  A.'>»  body;  if  the  cowt>fl4  sjid  A. 
snis  fxta^.  tenant  itx  life  tjiere  would  h»ve  ;been  a  4>pn- 
tingont  cemainder  io  bis  i^sne,  And  thep  lihe  j^i^e 
<widd<faare  been.iUable  io  be.Uarred  bx  awy.loEf^MfiHe 
o£4^  tenant  for  life.;  att4  if  he  m^  ai» .estate  jfr 
4PNkr  toe, :  the  xenfiain^r  ;iif as,  gone ;  ao,  that  the  \t^t 
way  (^  oomplj^g  with  ithe  intention  livas,  to^gtye 

Imaan  estate  tail; ^hy  M&x  means. the. issue  ^ei« 
protected  by  the  statute  De  donis  ;  and  if  an  .^#e 
only  for  life  was  giwn,  m^HsQvAA  hftve  no  use  in  the 
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world'but  to  cheat  the  lord  of  the  feudal  services,  the 
'law  very  prudently  said,  that  in  such  cases  it  should 
be  an  estate  tail. 

This  rule  was  clear 'law,  but  was  not  a  general  pro- 
position, subject  to  no  control,  as  where  a  testator's 
intention  was  manifesdy  on  the  other  side,  and  where 
the  objections  might  be  answered.  He  found  no 
cases  in  Brooke  or  Fitzhei'bert  where  these  matters  * 
'had  come  in  question,  so  that  the  Judges  were  agreed 
that  the  intention  was  to  govern,  and  that  Shelley*^ 
case  did  ^ot  constitute  a  decisive  uncontrollable 
rule.  This  being  settled,  the  question  was,  whether 
in  this  case  the  testator  had  so  explained  his  inten- 
tion as  to  control  the  technical  expressions,  and  he 
agreed  with  his  brothers  that  he  had.  It  was  known 
that  the  invention  of  trustees  to  support  contingent 
remainders  was  usually  attributed  to  Bridgeman  and 
Palmer  since  the  restoration :  then  knowing  that 
these  estates  might  be  limited  in  strict  settlement, 
it  was  sufficient  for  the  Judges  if  it  appeared  that  the 
testator  (however  he  had  explained  himself)  had  a 
strict  settlement  in  his  eye,  so  that  from  what  was 
said,  and  from  the  whole  will,  he  concurred  that  the 
intention  of  the  testator  was  lawful,  and  such  as  might 
be  supported.  If  the  intent  was  doubtful,  if  it  wv 
against  law,  the  legal  import  of  the  words  must 
govern.  But  here  there  could  not  be  a  doubt,  the 
heirs  of  John  TIHlliams's  body  were  to  take  as  pur- 
chasers success!  vdy.  That  he  should  not  content  him- 
self with  g^ieral  arguments^  if  any  case  could  be  found 
'  establishing  a  contrary  doctrine ;  which  led  him  to  say 
he  agreed' with  his  brethren,  Aston  and  Willes,  that 
there  was  no  case  whidi  cont;ravened  this  general 

doctrine.'   ^ 

« 

It  waft  true  great  reliance  was  made  on  Coulson  v. 
Coulson,  but  this  was  a  very  diflerent  case.    That 
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case  might  stand  y  and  if  ever  any  ftiture  lit^ation 
should  arise  upon  a  question  exactly  similar  to  that, 
he  should  submit  to  Coulson  v.  Coulson  ;  though,  if 
he  was  sitting  in  judgment  upon  that  very  will,  his* 
determination  would  have  been  different.  It  had 
been  said,  that  case  was  law,  was  the  unanimous- 
opinion  of  the  Court,  was  a  respectable  authority, 
and  always  was  deemed  sudi :  he  could  not  think  so. 
Denison  certainly  did  not  agree  with  his  brothers  at 
first,  but  as  he  found  thegpt  strenuously  against  him, 
he  was  very  willing  to  acquiesce  upon  the  certificate 
being  signed.  Lord  Hardwicke,  speaking  of  Coulson 
V.  Coulson,  confined  it  exactly  withii>  its  own  bounds ; 
and  further  said — "  If  that  case  be  law  ;**  which  was 
a  great  deal  for  him  to  say ;  and  so  little  satisfied  with 
it  was  he,  that  the  last  thing  he  did  in  Chancery  was 
to  send  Sayer  v.  Masterman  here,  and  he  told  him 
he  did  it  to  have  Coulson  v.  Coulson  reconsidered. 
It  was  said'  the  conveyancers  had  rested  on  Coulson 
-V;  Coulson. 

There  was  no  sound  distinction  between  the  devise 
•f  a  legal  estate  and  of  a  trust,  and  between  anexe* 
cutoiy  trust  and  one  executed ;  all  trusts  were  exe- 
cutory ;  and  in  every  shape  that  a  will  appeared,:  the 
intention  must  govern. 

He  admitted  there  was  a  devise  to  John  Williams 
for  life,  and,  in  the  same  wiU,  a  devise  t4  the  heirs  of 
his  body ;  and  he  agreed  that,  this  was  within  the 
letter  of  Shelley's  case ;  and  he  did  not  doubt  but 
there  were,  and  *had  been  always,  lawyers  of  a 
different  bent  of  genius,  and  different  course  of 
education,  who  had  chosen  to  adhere  to  the  strict 
letter  of  the  law ;  and  they  would  say  that  Shelley's 
case  was  uncontrovertible  authority,  and  they  would 
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make  a  difference  between  trusts  and  legal  estates,  U^ 
the  harassing  of  a  suitor. 

His  opinion  therefore  wa%  that  the  iiitentidii  hAng 
clear  beyond  doubt,  to  give  an  estate  for  life  to  John 
Williams,  and  an  inheritance  successively  to  be  taken 
by  the  heirs  of  fads  body  ;  and  his  intention  being 
consistent  with  the  rules  of  law,  it  shoidd  be  complin 
with,  in  contradiction  to  the  legal  sense  of  the  words 
used  by  the  testator,  so  unguardedly  and  ignorantly. 

Judgment  was  given  that  John  Williams  took  an 
estate  for  life. 

A  writ  of  error  was  brought  on  this  judgment,  in 
the  Exchequer  Chamber;  in  which  the  judgment  was 
reversed  by  the  opinion  of  seven  Judges  against  <me : 
so  that,  upon  the  whole,  eight  Ju(%es  were  of  opinion 
that  John  Williams  took  an  estate  tail ;  and  four,  that 
he  took  only  an  estate  for  life. 
Harg.  Tra.  '  70*  Sir  William  Blackstone's  aigum^nt  on  this  ease, 
^^7-  in  tlie  Exchequer  Chamber,  has  been  published  by 

Mr.  Hargrave  from  his  own  manuscript,  of  which 
tiie  fbUoWi&g  is  an  abstract 

The  great  and  fundamental  maxim,  upon  which 
the  construction  of  every  devise  most  depend,  is, 
^  that  the  intention  of  the  testator  shall  be  fully  and 
punctually  observed  ;  so  far  as  the  same  is  consistent 
with  the  est^lished  rule  of  law,  and  no  farther.'' 

Some  rules  of  law  are  of  an  essential,  permanent, 
and  substantial  kind,  and  may  justly  be  Considered  as 
the  indelible  land-marks  of  property  ;  and  Which  can- 
not be  exceeded  or  transgressed  by  any  intentioii 
of  Hie  testator,  be  it  never  so  clear  and  mttnifest ;  such 
as,  that  eveiy  tenant  in  fte  simple  or  fee  tail  shall 
have  the  po^r  of  alienating  his  estate,  by  the  several 
modes  adapted  to  their  several  interests. 
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Th^re  ve  also  Qther  rales  of  a  mprg  arbitnuy^ 
techmQ^;  and  artifidal  kind,  which  are  pot  so8i^;j:ief) 
as  these,  being  founded  on  no  great  principle  of 
legislation  or  national  pcdicy.  Some  qf  these  are  oi^ 
rules  of  interpretation  ot  evidence^  to  ascertain  the 
intention  of  the  parties,  by  attriexing  particular  ide^a 
of  property  to  particular  modes  pf  expression  ^  so 
that  where  a  testator  make^  use  of  those  technical 
modes  of  depression,  it  is  evidence  prima  fa/^  that 
he  m^ans  to  express  the  self-pame.  thing  which  th^  ' 
law  expresses  by  the  self*s9.iQ9  form  of  woni^.  Thus^  ^ 
devise  of  land  to  another  generally,  gives  him  an 
estate  for  life ;  a  devise  to  a  man  and  his  heirs,  gives 
him  an  estate  in  fee ;  to  a  man  and  the  heir?  of  bia 
body,  an  estate*tail» 

Lastly,  there  sre  0ome  rules  wbidi  are  pot  to  bf 
reckoned  among  the  great  fundamental  principles  of 
juridical  policy,  but  are  mere  maxims  of  positive  \v^^ 
deuced  1>y  legal  reasoning  from  some  pr  other  <^ 
the  great  fundamental  principles ;  such  as>  that  4. 
devi^  to  a  man  for  life,  with  remainder  to  tbe 
beim  of  his  body,  shall  constitute  »i  estateHtajl^ 

The  rule  in  SheUey's  case  is  not  to  be  reckonesl 
janong  the  great  fundamental  principles  of  juridipaji 
policy,  which  cannot  be  exceeded  or  tiansgr^sed  by 
wy  intention  of  the  testator ;  but  is  of  a  more  flexiMe 
oatuce,  and  admits  of  many  exceptions :  for,  if  the 
intention  of  the  testator  be  clearly  and  manifestly  cofi^ 
tcaiy  to  the  legal  import  of  thei^ords  which  he  hiMs 
thushaatily  and  unadvisedly  made  use  of,  the  technical 
n^  of  law  shaU  give  way  to  this  plain  int^otion  of  th^e 
testator. 

The  rule  of  law  ^id  do^n  in  Shelley's  cas^  is^ 
that  where  t^  anceatc^  takes  an  Estate  of  freehold 
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with  remainder  to  his  heirs,  or  heirs  of  his  body,  the 
word  "  heirs"  is  a  word  of  limitation  of  the  estate^ 
and  not  of  purchase  j  that  is,  in  other  words,  that 
such  remainder  vests  in  the  ancestor  himself;  and 
the  heir,  when  he  takes,  shall  take  by  descent  firom 
him,  and  not  as  a  purchaser.  It  was  first  established 
to  prevent  the  inheritance  from  being  in  abeyance, 
and  to  facilitate  the  alienation  of  land. 

This  rule,  when  applied  to  devises,  may  give  way 
iO'  the  plain  and  manifest  intent  of  the  devisor ;  pro- 
vided that  intent  be  consistent  with  the  great  and  im- 
mediate principles  of  legal  poUcy ;  and  provided  it  be 
so  fully  expressed  in  the  testator^s  will,  or  else  may 
be  collected  from  thence  by  such  cogent  and  demon- 
strative arguments,  as  leave  no  doubt  in  any  reason- 
able mind  whether  it  was  his  intent  or  no. 

There  is  no  such  plain  and  manifest  intent  of  the 
devisor  in  the  present  case,  expressed,  or  to  be  cc^ect- 
ed  from  any  part  of  this  devise,  as  may  control  the 
legal  operation  of  the  words,  and,  at  the  same  time, 
be  consistent  with  the  fundamental  rules  of  law. 

The  question  is  not,  whether  the  testator  intended 
that  his  son  John  should  have  a  power  of  alienation ; 
for  he  most  clearly  expressed,  that  the  son  Aouid 
not  have  such  a  power.  The  question  is  not,  whether 
the  testator  intended  that  his  son  should  have  only  an 
estate  for  life ;  for  he  believed  there  never  was  an 
instance,  when  an  estate  for  life  was  expressly  de- 
vised to  the  first  taker,  that  the  devisor  intended  he 
should  have  any  more.  But  if  he  afterwards  gives 
an  estate  to  the  heirs  of  the  tenant  for  life,  or  to  the 
1  Vent.  225.  heirs  of  his  body,  it  is  the  consequence  or  operatioH 
^^^'  ef  law  that  in  this  oase  supervenes  his  intention, 

and  vests  a  remainder  in  the  ancestor :'  and  there- 
fore it  has  frequently  been  adjudged,  that  though 
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an  estate  be  devised  to  a  man  for  his  life,  or  foe  his 
life  et  non  aUter^  or  with  any  other  restrictive  ex- 
pressions, yet  if  there  be  afterwards  added  apt  and 
proper  words  to  create  an  estate  (^  inheritance  in  his 
heirs,  or  the  heirs  of  his  body,  the  extensive  force  of 
the  latter  words  should  overbalance  the  strictness  of 
the  former,  and  make  him  tenant  in  tail,  or  in  fee. 
The  true  question  of  intent  would  turn,  not  upon 
the  quantity  of  estate  intended  to  be  given  to  John 
the  ancestor,  but  upon  the  nature  of  the  estate 
intended  to  be  given  to  the  heirs  of  his  body.  That 
the  ancestor  was  intended  to  take  an  estate  for  life, 
was  certain ;  that  his  heirs  were  intended  to  take 
after  him,  was  equally  certain ;  but  how  those  heirs 
were  intended  to  take,  whether  as  descendants  or 
as  purchasers,  was  the  question?  If  the  testator 
intended  they  should  take  as  purchasers,  then  John  «^ 

the  ancestor  only  remained  tenant  for  life ;  if  he 
meant  they  should  take  by  descent,  or  had  formed 
no  intention  about  the  matter,  then,  by  operation 
and  consequence  of  law,  the  inheritance  first  vested 
in  the  ancestor.    The  true  question,  therefore,  was, 
whether  the  testator  had,  or  had  not,  plainly  declared 
his  intent,  that  the  heirs  of  the  body  of  John  Williams 
^ould  take  an  estate  by  purchase,  entirely  detached 
from,  and  unconnected  with,    the  estate  of  their' 
ancestor?  Or,  in  other  words,  whether  he  meant  to. 
put  an  express  negative  on  the  general  rule  of  law, 
which  vests  in  the  person  of  the  ancestor  (when 
tenant  of  the  freehold)  an  estate  that  is  given  to  the 
heirs  of  his  body  ?   It  was  not  incumbent  on  the 
plaintiff  to  show  by  any  express  evidence,  that  his 
testator  meant  to  adhere  to  the  rule  of  law ;  for  that 
was  always  supposed*  till  the  contrary  was  clearly 
proved :  but  it  was  incumbent  on  the  defendant  to 
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show,  by  plain  and  manifest  indications,  that  the 
testator  intended  to  deviate  from  the  general  rule ; 
for  that  was  never  supposed  till  made  out,  not  by 
i;6nj0ctiire,  but  by  strong  and  conclusive  evidence. 
By  a  devise  to  a  man's  hieirs,  or  heirs  of  his  body,  the 
heirs  had  never  b^en  allowed  to  take  as  purchasers, 
excepting  in  one  of  these  four  cases : — 1st,  Where  no 
estate  at  all,  or  no  estate  of  freehold,  was  devised  to 
the  ancestor ;  Ihere  the  heirs  could  not  take  by 
descent,  because  the  ancestor  never  had  in  him  any 
descendible  estate.  2d.  Where  no  estate  of  inheri- 
tance was  devised  to  the  heir,  as  in  t^e  case  of  White 
ante.  y,  CoUins ;  for  conunon  sense  would  tell,  that  in  sudi 

a  case  the  heir  could  not  take  by  descent,  as  heir» 
8d.  Where  some  words  of  exjdanation  were  annexed 
by  the  devisor  himself  to  the  word  heirs  in  a  wili» 
«  whereby  he  discovered  a  consciousness,  distrust,  or 

apprehension,  that  he  might  have  used  the  word  im- 
properly, and  not  in  its  legal  meaning,  and  therfr* 
fere  he  in  a  manner  retracts  it,  he  corrects  tiie  in- 
accuracy of  his  own  phrase,  and  tetts  every  reader 
of  his  will  how  he  would  have  it  understood. 
4th.  Where  the  testator  superadded  fresh  limitations, 
and  grafted  other  words  of  inheritance  upon  the  heirs 
to  whom  he  gave  the  estate ;  wherel^  it  appeared, 
that  those  heirs  were  meant  by  the  testator  to  be  the 
root  of  a  new  inheritance,  the  stock  of  anew  descent, 
and  were  not  considered  merely  as  branches  derived 
fi%)m. their  own  progenitor.  The  evidence  of  intent, 
in  this  case,  might  be  resolved  into  two  particulars  : 
1st.  Hie  testator's  previous  declared  intention,  that 
none  of  his  children  should  sell  or  dispose  of  his  estate 
for  longer  term  thiui  his  own  life.  Sd.  The  interposed 
estate  to  Isaac  Gale  and  his  heirs,  on  which  mu<^ 
stress  could  not  be  laid ;  for,  if  that  estate  had  beenf 
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ea^reaily  givlfii  to  preserve  contrngent  remainders 
[which  was  only  a  conjecture),  the  case  c^  Coulson  v« 
Ooukdti  was  all  expj-ess  abtfaority,  that  tlds  would  not 
make  the  heir  of  the  body  a  purchaser.    If  this  was 
80,  the  introductory  words  were  the  only  evidence  of 
ifitent,  atid  then  the  result  of  the  whole  matter  was, 
Ihat  the  testator  having  declared  his  intent  that  his  son 
sliould  not  alieh  his  lands,  he,  to  that  intent,  gave  his 
son  an  estate  to  which  the  law  has  annexed  a  power  of 
alienation  ;•— >-an  estate  to  himself  for  life,  with  remain*- 
der  to  the  heirs  of  his  body.    Now,  what  was  a  court 
of  justice  to  conclude  from  hence  ?  Not  that  a  tenant 
in  tail  thus  circumstanced  should  be  barred  of  the  ' 
power  of  alienation ;  this  was  contrary  to  funda*^ 
mental  principles.    Not  that  the  devisee  should  take 
a  di^rent  tatate  from  what  the  legal  signification  of 
the  words  imported ;  this,  without  other  explanatory 
words,  was  contrary  to  all  rules  of  construction ;  but 
plainly  and  simply  this,  that  the  testator  had  mistaken 
the  law,  and  imagined  that  a  tenant  for  life,  with 
first  tn  interposed  estate^  and  then  a  itimainder  to 
the  heirs  of  his  body,  could  not  sell  or  dispose  of  Ms 
interest.      Upon    the  whole,    he  concluded,    that 
thoi^h  it  did  appear  that  the  testator  intended  tio 
restrain  his  son  from  disposing  of  his  estate,  for  any 
longer  term  than  his  lift,  and,'  to  that  intent,  con- 
trived the  present  devise,  yet  it  did  not  appear  by 
any  evidence  at  all,  much  less  by  declaration  plain, 
that,  in  order  to  effectuate  that  purpose,  he  meant 
that  the  heirs  of  the  body  of  his  son  should  take  by 
purchase,  and  not  by  descent,  or  even  that  he  knew 
the  diflbrence.    The  consequence' was,  that,  by  the 
legal  operation  of  the  words,  which  were  not  con. 
trolled  bv  any  manifest  intetat  to  the  contrary,  the 
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heir  could  only  take  by  descent,  and,  of  course 
John  WilKams  the  son  was  tenant  in  tail. 
General  Ob-       71.  It  is  observable,  that  in  the  several  cases  iir 
the  Rule.       which  the  question  has  arisen,  whether  the  rule  in 

Shelley's  case  should  be  applied  to  the  construction 
of  a  will,  the  objection  to  its  application  has  always 
been  founded  on  the  obvious  intention  of  the  testa- 
tor, to  give  the  first  devisee  no  more  than  an  estate 
for  life ;  without  considering  that  in  all  those  cases 
the  testator  devises  the  remainder  expectant  on  the 
determination  of  the  first  estate,  to  the  heirs  general^ 
or  special,  or  to  the  issue  of  the  first  devisee  ;  and 
that  it  is  as  necessary  to  ascertain  his  intention  in  the 
second,  as  in  the  first  devise-     There    can  be  no 
doubt  but  that  where  a  common  person  devises  his 
estate  to  A.  for  life,  with  a  remainder  to  his  heirs 
general,  or  special,  or  issue,  he  does  not  mean  to 
give  A.  any  greater  estate  than  for  his  life  ;  and  as 
to  the  addition  of  negative  words,  or  a  devise  to  trus- 
tees to  preserve  contingent  remainders,  they  can  add 
nothing  to  the  clearness  of  the  first  words.  The  whole 
difficulty  therefore  lies  in  ascertaining  the  intention  of 
the  testator  in  the  second  devise  ;  or,  as  Sir  W.  Black- 
stone  says,  *^  the  true  question  of  intent  will  turn, 
not  upon  the  quantity  of  estate  intended  to  be  given 
'  to  John  the  ancestor,  but  upon  the  nature  of  the 
estate  intended  to  be  given  to  the  heirs  of  his  body ;'' 
and  where  the  second  devise  is  inconsistent  with  the 
first,  to  adopt  such  a  construction  as  will  best  effec- 
tuate the  general  intent  of  the  testator.  .  It  is  for  this 
purpose  that  the  rule  is  applied ;  upon  a  principle 
aobinson  f.    which  has  been  already  stated,  and  which  is  fully 
ani^c.  12     explained  by  Lord  Ch.  J.  Wilmot  in  his  very  able 
anie,  §  55.     judgment  in  the  case  of  Roe  v.  Grew ;  and  by  Lord 

Kenyon  iq  several  cases  which  have  been  already 
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•^stated  in  chapter  IS ;  namely,  that  where  a  testator 
shows  a  particular,  and  also  a  general  intent,  which  are 
inconsistent  with  each  other,  the  general  intent  will 
be  established,  and  the  particular  one  disregarded. 

73.  Jn  all  the  cases  where  the  rule  has  been  applied, 
there  was  a  devise  to  A.  for  life,  with  a  subsequent 
devise  to  the  heirs  general,  or  special,  or  issue,  of 
A. ;   and  the  testator  had  a  particular  intent,  to  give 
an  estate  for  life  only  to  A.,  and  a  general  intent,  to 
give  estates  to  all  the  lineal  descendants  of  A,    If 
•the  will  were  construed  according  to  the  particular 
intent,  the  first  devisee  would  take  an  estate  for  jife 
only,  and  the  word  heirs^  or  heirs  of  the  body,  or 
issue,  must  operate  as  .words  of  purchase.    But  by 
this  mode  of  construction  the  general  intent  that  all 
the  lineal  descendants  of  A.  should  take  successive 
estates  of  inheritance,  either  in  fee^  or  in  tail,  would 
be  defeated.    For  if  the  remainder  was  devised  to  the 
heirs  of  A.  it  must  vest  in  the  person  who  was  heir 
general  to  A.  at  the  time  of  his  death  ;  and  in  that  Feame's 
case  it  could  [not  go  in  succession  from  him,  to  sue-  5th  ed.  192. 
ceeding  heirs  of  the  same  ancestor,  not  being  heirs 
general  of  the  first  heir ;  but  might  eventually  go  to 
strangiers,  either  in  defect  or  exclusion  of  the  hei]?s 
of  such  ancestor.    If  the  .remainder  was  devised  to 
die  heirs  of  the  body  of  A.  it  would  vest  in  the  person 
who  was  heir  of  the  body  of  A.  at  the  time  of  the 
testator's  death,  and  would  descend  to  the  heirs  of 
the  body  of  that  heir ;  and  on  failure  of  issue  of  that 
person, 'it  would  go  by  a  quasi  descent  to  the  next  T^h^^*^*^** 
person  who  answered  that  description,  at  the  time  of 
the  failure  of  such  issue,  in  conformity  to  Mande-  i  Inst  26  6. 
ville's  case ;  so  that  if  the  devisee  had  several  sons.  Morris  r. 
rile  first  would  take  an  estate  tail,  but  none  of  the  ^^\  ,„ 

ante,  9  l!#. 
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Other  sou  wocdd take  nested  eatnt^i,  whfls^dto 
INT  any  larae  of  his  body  wese  in  eadaleiice* 
If  the  lemjuader  was  devned  to  die  iisae  4f  A*  tk 
Grew,  estate  wopid  vest  in  all  his  chfld]»i»  as  joint  tflOfftt 

aotet  j  55.     £nr  Ijie,  and  tenants  in  coiuaon  of  the  infa^sttaoef. 

The  consequence  i8»  that.m  order  toeftctustetk 
giensval  intent  of*  the  testator ;  which  in  the  thee 
eases  put  certainly  is, .  that  the  estate  devised  sliallgp 
to  ail  the  lineal  desoend^mts  9f  the  fiist  devisee^  ins 
c^usK  of  inherilmuse ;  and  sbstt  not  ^  oiwf  ^  low 
519.  w  mere  are  any  isuch  descendants  newtaing^  m 

Court  is  didi^sd  t0#p|4y  the  ciile^  9fA  tfi  f^qual^ 
the  seocRid  devise  in  au^  ja  nMnq^aS:|;p  ci^af^P 
estate  in  fee  or  in  Uai  iu  the  &]9t  deyisf^. 

78.  GDhis  doctrine    i»  ;fuUy   confirqaed  bj  h^ 

l^hodow  in  .his  determination  of  the  qiape  cfjoma* 

T&!r/     Moi^n,  in  which  he  concluded  Ub  judgipert  ia 

219.  these  wonibkN-"  By  all  the  a^L^e^  m^ve  the  #M^ii 

so  given  that  after  ;the  limitation  to  the  fii:8t  tt^  i 
is  to  go  to  every  person  who  cap  tAwfi  sus  heir  to  ttie 
ib*st  taker,  tfie  w^rd'^^^  must  be  a  wpid  of  liAVtlh 
.  tion ;  aUiieiis»  takii^^as  hem,  must  take  by  defloeat. 
In  C9ses  whefe  I  can  bring  itito  the  point,  4ix^^ 
testatovby  the. wood heinit  na^ used, juijbie  will,  P^ 
ta[st^  secdnd,  third,  and  other  mn^,  ^te  I  ^HmW^ 
the  woids  of  the  will.    But  faece  I  think  tbe  woni 
heirs  was  the  very,  thing  he  meiu^    Supj^^s^  ^W^ 
had  had  a  son,  whidh  son  badlmlaQW*  ^J^ 
living  Sir  WilUam ;  die  eldert  son.  of  thesontifK^w 
have  been  heir ;  if  theve  had  /been  a  tif^  he^fQi^ 
havetakenit;  bnt the estatei  if th^s^^ be^ V^ 
of  purchase^  must  have  gone  to  tde  second  fM&.  ^ 
devise  to  the  &st  son  being  a  lapsed  devise,  f}ik«  ^ 
caae  of  Wainer  v.  WWte,  btely  4n  the  I^Wf?^ 
*27:'''^'      Lords,  from  Ireland.    But  Sir  William  Morganmeant 
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the  estate  to  go  to  whoever  should  be  heir.  I  think 
the  aigiiineiit  innnoterial  that  he  meant  the  first 
esttite  to  be  an  esta^  for  life ;  I  take  it  that  in  all 
eases  the  testator  does  mean  so ;  I  rest  it  upon  what 
he  meant  afterwards  If  he  meant  that  every  other 
person  who  should  be  heir  should  take/ he  theii 
saeant  what  the  law  would  not  su^r  ham  to^ve,  or 
the  heir  to  take  as  a  purchaser.  Ill  conversing  with 
a  great  authority,  whcmi  I  will  not  name,  I  asked 
what  would  biscome,  in  the  case  stated,  of  the  grand* 
sea  ;  the  answer  was,  be  should  take  as  heir.  I  know 
he  nu^t,  but  then  he  must  take  by  desceait;  allpov* 
sible  faeirs  must  take  as  heirs,  and  ^^ot  as  purchasers. 
Many,  cases  hai^  been  determined  on  the  ground  of 
a  desunt  to  tiiie  first  taker,  wkh  a  remainder  to  the 
heir  male  iti  the  singular,  or  heirs  male  in  the  jdural, 
as  in:  King  v.  Barchall  b^re  Lord  Henley,  where  it  ante, 
was  in  the  singular  niimber. 

The  nde  in  Sbelley^s  case  was  used  as  a  d^noo- 
stration  that  it  was  indifferent  whether  the  limitation 
was  in  the  singular  or  in  the  plural  number ;  it  was 
equally  an  estate  tail. .  So  where  it  is  to  the  heir  of 
the  first  taker,  and  to  the  heirs  of  that  heir,  it  has 
been  determined  to  be  an  estate  tail.  Indeed  in  all 
cases  where  the  limitation  is  of  an  estate  of  freehold 
to  a  man,  and  afterwards  to  the  heirs  of  his  body, 
whether  general  or  special,  so  as  to  give  it  to  the 
heirs  as  a. denomination  or  class,  the  heirs  shall  be  in 
by  descent,  and  not  by  purchase.  And  the  case 
stated  by  Anderson  in  Shelley's  case,  of  a  limitation 
to  the  use  of  A.  for  life,  remainder  to  the  use  of  his 
heirs,  and  of  their  heirs  female,  is  the  only  one  to 
the  contrary ;  and  in  that  case  the  word  heirs  must 
be  a  description  of  persons,  in  order  to  let  in  the 
limitations  to  the  heirs  female. 


•♦ 
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CoBt.  Repi.       14a,  Mr*  Feame's  conclusion  to  his  obsenrationi 
6th  edit.  196.  ^^  ^jj^  j^g  appears  to  have  been  founded  on  the 

same  principle ;  or  if  not,  is  certainly  conformable 
to  it :  for  he  says>  *^  Wherever  the  ancestor  take^ 
the  freehold,  the  inheritance  will  not  go  to  all  the 
heirs,  &c.  in  the  course  of  inheritable  succession,  un- 
less by  an  actual  descent ;  and  consequently  if,  after 
the  first  taker,  it  is  to  go  to  every  person  who  can 
claim  as  heir  to  him,  the  intended  succession  can 
only  be  e^ctuated  by  taking  the  word  heirs,  &c«  as 
a  word  of  limitation.  If  after  him  all  heirs,  &c.  are 
to  take  as  such,  that  is,  as  answering  that^  descrip- 
tion, they  can  only  take  by  descent.  If  the  law  will 
not  admit  of  all  possible  heirs,  &c.  taking  the  inheri- 
tance, after  its  inception  by  a  freehold  in  the  an- 
cestor, otherwise  than  by  descent ;  it  follows,  that 
wherever  the '  limitation  to  the  heirs,  &c.  after  a 
freehold  to  the  ancestor,  is  admitted  to  reach  the 
whole  denomination  or  class  of  heirs  described,  thejr 
must  take  by  descent,  and  riot  by  purchase/' 
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OmirucHon—TVhat  words  create  a  Joint  Tenancy ^  or 
Tenancy  in  Common,  and  Cross  Remainders. 


1.  What  words  create  a  Jomt" 

Tenancy. 
10.  fVkcU  words  create  a  Tenancy 

m  Common. 
26.  What  Words  create  Crou  Re- 

mainders. 


33.  Formerly  not  vnplied  between 

more  than  Two, 
38.  This  Doctrine  somewhat  alJ 

tered. 


w 


SecIion  1. 

ITH  respect  to  the  words  which  create  a  joint  what  words 
tenancy  in  a  will,  it  has  bc(ei|  long,  settled  y^^^ 
that  a  devise  to  A.  and  B.  generally,  or.  to  A,  and  Tenancy. 
B,  and  their  heirs,  makes  them  joint  tenants.     So  "J^^**®' •*  ^* 
where  a  man  devised  lands  to  his  two  daughters^  and  Auon.  Cro. 
their  heirs,  it  was  resolved  that  they  took  an  estate  ^^"^"  ^^' 
in  joint  tenancy. 

^  2.  Though  the  estates  devised  to  two  or  more  per-  ante,  tit.  18. 
sons,  in  this  manner,   should  have  di£^ient  com-  ^  J^^  ^ 
mencements,   yet  the  devisees  will  take  as.  joint  cheap, 
tenants,  as  appears  from  two  cases  which  have  be^n  J^^,,*; 

already  stated. 

3.  Wherever  litnds  are  devised  to  two  or  more  per- 
sons, with;  a  benefit  of  survivorship  among.them,  thpy 
will  take  as  joint  toaants  j    though  there .  are, .  o^ef 

Vol.  VI.  Ee 
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words  in  the  will  indicating  an  intention  to  create  a 

tenancy  in  common* 
F<^^v-  4.  Lands  were  devised  to  A.  B.  and  C.  in  tail ; 

y^i94.      and  then  followed  these  wardSH-I  will  that  every 
Wab»ter'8      of  them  be  the  other's  heir,  by  equal  portions. 
cMe,3LeoD.      rpj^^  Court  at  first  held  tliis  to  he  a  tenancy  in 

common ;  but  afterwards  upon  good  consideration  it 
Fut^ev.  ^'^^  adjudged  to  be  a  joint  tenancy,  for  so  it  was 
Wick8»  implied ;  and  it  was  as  much  as  to  say  that  each 

^«         '    survivor  should  be  the  other's  heir« 
1  Veot.  216.     ^*  \m^  Hak  says,  a  devise  to  twoj^  equally  to  be 

divided  between  them,  and  to  the  survivor  of  them, 
makes  an  estate  in  joint  tenancy,  upon  the  express 
import  of  the  last  words* 
Tttckennan  ^*  ^  person  devised  to>  Jane  the  wife  of  B*  and  to 
T.  Jefferies,  Elizabeth  the  wife  of  C*  all  his  estate,  &c.,l  to  be 
681.  '  equally  divided  between  them,  during  their  natural 
Holt.  Rep.     \xsfei& ;  and  after  the  deceases  of  the  said  Jane  and 

Elizabeth,  to  the  right  heirs  of  Jane  for  even 

The  question  was,  whether  this  devise  made  Jane 
taid  £l^abetb  )emt  tenants  for  life,  so  a9  upon  d^ 
dMth  of  Jane  Hie  wfaofe  survived  to  Hizabeth  for 
\St^\  or  whether  upon  the  wofds^  e^p:^ly  to  fte 
divided  be^een  thetti,  tiley  were  tenttts  in  eott- 

Lord  Boh  pronounced  the  opinion  of  the  Qmrt, 
that  they  were  joint  tenants,  notwithstanding  tlie 
wbtdsi  equally  to  be  divided  between  th^n,  and  the 
In^  ought  to  survive  to  Elizabetft^.  Ist  Thou^ 
tqKin  truch  words  generally,  they  would  be  tenflk 
Tkk  ooftimon,  yet  if  it  should  be  so  in  this  case^  it 
would  be  expressly  against  the  intent  <^  the  tesfMor, 
aod  would  defeat  the  heirs  (^  Jane'of  pwt ;  for  tbey 
w«re  lo  tritft  altogether,  and  not  by  mcaetiesf  oneal 
one  time,  and  otte  at  mother^  but  aB  at.onee^ 
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and  if  tfa^y  should  be  teMnts  in  cdmffiMi/  ihef 
JOMSH  take  by  moieties,  at  several  times,    i^y.  k 
WAS  expr6s6  that  die  heirs  of  Jaile  were  ti6t  ta 
take  till  after  both  their  deceases.    8dly.  If  they' 
^hotiid  be  tenants  to,  common,   thed  the  heirs  of 
Jane  would  be  in  danger  to  lose  a  nidiety ;  for  ds 
to  Ih^t  one  moiety,  it  must  be  a  contingent  re^ 
mainder ;  so  that  if  Elizabeth  should  die  during  thel 
hfe  of  Jane,  the  contingency  for  that  mdlety  dot 
happening,  it  must  descend  to  the  heirs  at  law  df  tli« 
testator,  who  were  Elizabeth  and  the  issue  of  Jaiste, 
as  dopafcenefs.  4tlily.  Jane  and  Elizabeth  were  he^ 
at  kw  to  the  testator,  md  as  such,  the  whole  Would 
have  descended  to  them  in  coparcenary,  if  no  Will 
had  been  made;  but  here,  by  thiswiH,  it'wasphiti 
the  testator  intended  to  prefer  the  heirs  6f  Jan^to 
the  whole. — Judgment  accordingly. 

7*  Andrew  Hawes,    the    plaintiff's  grdnd&dMr,  Haw«i?. 
devis^  several  lands  to  his  foin-  younger  sons,  Wffliifti,  ^s^Rep. 
C3iarit6n,  Andrew,  and  Thomas  Hawes,  their  hdrs  i  Wiis.  R. 
and  ^tssigns;  equally  to  be  divided  between  tbetti,     ^' 
^are  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants,  with  benefit  of  survivorship : 
said  also  devised  all  his  messuage  in  Chatham  utfto 
his  ftsiid  four .  children,  their  heirs  and  assigns  for 
ever,  equally  to  be  divided,  share  and  share  alike, 
as  tenants  in  common  as  aforesaid,  and  not  as  joint 
tenants,  with  like  benefit  of  survivorship ;  and  died, 
leaving  his  eldest  son  Harewell  Hawes,  and  the  said 
fbur  other  sons-    In  I727,  Charlton  Hawes  died*  an 
infant  and  unmarried ;  and  some  time  after,  HiBUrewell 
Hawes  the  eldest  son,  and  Jiis  wife,  by  fine  and  re- 
covery  conveyed,  inter  alia,   the  Undivided  fi>iHth 
that  had  belonged  to  Charlton,  of  the  lands  devised 
by  his  father,  to  the  use  of  such  persons,  and  for 
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such  estates,  as  ^he  and  his  wife  should  appoint  ^  and. 
for  want  of  such  appointment,  to  the  use  of  himself 
fer  life,  remainder  to  his  wife  for  life,  remainder  to, 
his  own  heirs  and  assigns. 

In  1728,  no  appointment  being  made,  Harewell 
Hawes  by  will  devised  all  his  freehold  lands  to  trus- 
tees, in  trust  to  sell  so  much  as  should  be  necessary 
for  payment  of  his  debts  :  and  what  should  remain 
unsold,  he  directed  his  trustees  to  convey  equally  to, 
bis  three  children,  the  plaintiff  Nathaniel,  Martha, 
and   Elizabeth    one   of  the   defendants,    and  their 
heirs  for  ever,  as  tenants .  in  common,  1  or  to.  the  sur- 
vivors  and  the  heirs  of  such  survivors,  at  their  ages 
of  21  years  ;  and  the  rents  and  profits,  after.his  wife's 
decease,  to  be  had  and  received  towards  the  educa- 
tion and  bringing  up.  of  his  said  three  children,  dur- 
ing their  minorities :   and  gave  his  personal  estate 
equally  between  his  three  children  and  his  wife, 
whom  he  made  executrix ;    and  died,  leaving  the 
plaintiff  his  son,  and  his  two  daughters  Martha  and 
Elizabeth,  the  first  of  which  (Martha)  died  an  infant 
in  1740,  and  unmarried. 

The  plaintiff  having  attained  his  age  of  21,  brought 
his  bill  to  be  let  into  the  undivided  fourth  of  his  unde 
Charlton,  which  he  insisted  did,  by  his  death,  de- 
scend upon  his  father  Harewell  Hawes,  as  heir  to 
Charlton,  and  was  by  him  well  con veyed  to  the  plaintiff 
by  the  above  settlement  and  will  :  and  also  to  be 
let  into  the  share  of  his  sister  Martha,  of  their  father's 
real  estate ;  insisting  that  she  dying  before  21,  the 
share  of  their  father's  real  estate  intended  her,  upon 
the  happening  of  that  contingency,  was  now  a  result- 
ing trust  for  the  benefit  of  the  plaintifl^  as  heir  at, 
law  to  his  father ;  or  that  if*  any  thing  was  actuall}' 
vested  in  her,  she  had  it  as  tenant  in  common,  and 
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upon  her  death  it  descended  to  the  plaintiff,  as  her 
brother  and  heir. 

There  were  two  questions : — ^The  first  between  the 
plaintiff  and  the  defendants  his  surviving  uncles,  upon 
the  grandfather's  will ;  whether  the  four  devisees 
were  joint  tenants,  or  tenants  in  common :  if  the 
former,  the  share  of  Charlton  survived  to  the  de- 
fendants the  uncles  ;  if  the  latter,  his  share  went  on 
his  death  to  Harewell  Hawes  the  plaintiff's  father, 
as  heir  to  him,  and.  was  by  him  well  conveyed  to  the 
plaintiff.  The  second  was  between  the  plaintiff  and 
the  defendant  Elizabeth  his  only  sister,  whether  any 
and  what  interest  vested  in  any  of  the  children  before 
21,  under  their  father  Harewell  Hawes's  will. 

Lord  Hardwicke  said,  the  question  arising  upon 
Andrew  Hawes's  will  was,  whether  there  was  a  joint 
tenancy  or  a  tenancy  in  common  generally,  or  a 
tenancy  in  common  attended  with  a  particular  limits 
ation  over,  either  generally  or  upon  a  contingency. 
This  was  a  devise  to  younger  children,  a  circumstance 
to  be  considered,  in  determining  whether  they  took  as 
joint  tenants  or  tenants  in  common*  The  general 
rules  were  plain :  joint  tenancies  were  not  favoured  in 
equity,  because  they  did  not  tend  to  make  proper 
provisions  for  families ;  and  though  the  law  favoured 
them  formerly,  as  multiplying  tenures,  yet  as  tenures 
were  taken  away,  the  law  leant  against  them  now. 
Another  rule  was  no  less  certain;  that  if  there  were 
many  words,  and  some  introductory  to  others,  sudi  a 
constructi(Hi  was  to  be  made  as  would  render  all  the 
words  consistent,  and  to  have  a  meaning  if  possible ; 
but  if  that  could  not  be  done,  and  that  some  words 
must  be  rejected,  they  must  be  such  as  were  least 
consistent  with  the  party*^  intent.  Butif  an  uniform 
construction  could  be  made  of  all  the  wordar,  so  as  , 
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that  each  should  have  effeet»  the  Court  would  do  it 
Here  was  an  immediate  devise  to  the  four  chiUriQ 
in  fee^  as  tenants  in  common ;  and  the  words^  ^'with 
benefit  of  survivorship/'  ought  not  to  receive  sueh  1 
coodtniction  as  U}  control  the  devise,  tince  that  would 
be  over-ruling  certain  words  by  ambiguous  ones.. 

There  had  been  two  constructions  put  upon  d)tae 
wQfds,  1st,  as  being  only  descriptive  of  one  quility 
of  joint  tenancy :  but  that  was  too  refined,,  and  not 
agreeable  to  the  use  the  testator  had  made  of  these 
wordfi  in  other  parts  of  his  will }  for  where  he  de- 
clared the  custom  of  London,  as  to  the  orphanage 
pfi(t  pf  his  personal  estate,  and  disposed  of  the  tertar 
mentary  part,  he  made  use  of  the  wordf,  '*  with  like 
benefit  of  survivorship,"  not  to  exclude  surviv(»9liip> 
but  to  give  it 

The  second  construction  was,  that  they  relate  to 
2k  djritig  before  tlie  testator,  which  was  an  admiaiioo 
that  they  ought  to  have  some  construction  j  aad  if 
no  other  could  be  found,  he  did  not  say  that  be  would 
not  put  that  construction  on  them.  Though  in  thit 
case  if  any  of  the  children  should  die  before  the  tsi- 
tator,  leaving  children,  such  children  could  oot  take; 
as  their  father's  share  would  then  go  over :  bat  is 
such  case  the  testator  might  make  a  provisioDfiv 
them  in  his  life.  But  parents  seldom  provide  by  tbeir 
wills  for  contingencies  which  may  happen  in  their 
own  life ;  and  strictly  speaking  survivorship  respects 
a  time  after  the  testator's  death,  the  JM  aecreictf^ 
pre-Bupposing  an  actual  vesdi^  of  the  interest  in  th^ 
1  P.Wirts.  96.  parties.    In  the  case  of  Bindon  v.  Suffidk*,  l^ 

•  That  was  a  case  of  persooal  property,  being  a  deviae  of  20,00* 
unto  five  persons,  equally  to  be  divided  between  them,  sbsre  ^ 
share  alike*  and  if  either  of  them  died,  to  the  suivifors  or  lofvif^ 
of  theni.  Held*  a  tentocy  in  oomppn,  4  Bfo^  Ptfl.  Ca.  iJ^  ^^ 
Doe  r.  Abey,  1  Maule  and  Sdw.  428« 
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Covper  feasonod  rigMy,  that  the  woods  muU  not 
dying  at  aiQr  time,  but  at  aOHke  panieiilar 
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Ip^iod,  which  he  oonfined  to  the  testate 
Indeed  in  the  Houye  of  Lords  it  was  referred  to  tW 
twM  of  payment*  But  still  it  was  referred  in  botih  to 
•oibe  particular  period ;  and  the  debt  in  that  caae 
bekig  debperate,  and  the  division  to  be  made  ifhm 
thbo  ddi>t  waa  piyld»  the  Lords  referred  the  sutvivot^ 
allip  to  the  time  of  the  division*  Now  the  queitieo 
waa»  whether  upon  the  whole  frame  of  this  will  thfvt 
WM  not  another  period,  besides  the  testator's  deativ 
t4>  which  it  was  more  natural  to  refer  the  worda  0f 
funnvorship.  In  that  part  of  the  will  relating  to  the 
oKphanage  share,  the  testator  could  not  by  tb(M* 
words  mean  a  surviTorship  of  himself,  the  btenefit 
there  beii^  to  anae  after  his  death,  and  after  the 
cuatom  should  attach.  If  therefore  one  of  the  children 
had  oOme  to  91,  and  demanded  his  share,  he  mult 
have  had  it,  and  if  another  child  had  afterwards  died 
an  iafiuAt,  unmarried,  the  survivors  had  been  entitled* 
He  therefore  thought  this  clause  would  aff>rd  some 
light  towards  understanding  that  in  question ;  for  in 
the  disposition  of  the  testamentary  part,  there  was 
the  same  benefit  of  survivorship  intended,  as  in  the 
orphanage  part.  The  word  Uke^  was  a  Word  ei 
re£BDrence»  being  the  same  as  if  the  testator  had  said, 
if  any  (me  die  before  21  unmarried,  his  share  shall  go 
ix>  tlod  survivors }  and  the  pomt  was,  what  eflbet  this 
W9iild  have  upon  the  other  claose.  The  testator  wte 
Htaking  a  fund  for  his  younger  (^drra,  the  vexy 
jttine  as  were  legatees  of  the  testamoitary  ptft, 
wUoh  was  expressly  given  over  if  «iy  died  before  81 
munarried .;  and  therefore  he  thought  the  benefit  of 
florvivorship,  as  to  the  estate  in  question,  mast  be  the 
same  benefit  cff  suivivaiship  wMeh  he  had  dsrected 
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before  as  to  the  personal  estate  ;  which  was  a  very 
ilatural  intention,  that  if  a  child  should  die  before  he 
could  make  use  of  his  share,  it  should  go  over  to  the 
others.  It  was  said  that  the  word  like  was  not 
inserted  in  this  clause ;  but  he  thought  that  was  of 
no  weight,  he  having  used  the  same  words  in  such  a 
sense  as  to  make  no  doubt  of  his  meaning:  and 
though  the  making  tlie  children  joint  tenants  would 
Certainly  overturn  many  words  in  the  will,  yet. by 
construing  this  to  amount  to  a  limitation  over  upon 
a  contingency,  all  the  words  would  be  consistent; 
and  he  thought  it  the  same  as  if  the  contingency  had 
been  expressly  repeated.  This  was  called  proceeding 
by  arbitrary  conjecture,  but  he  thought  it  a  reasonable 
intendment ;  for,  which  was  the  most  natural  con- 
sti*uction?  that  the  survivorship  should  relate  to  the 
testator's  death,  or  mean  a  survivorship  amongst 
themselves :  and  if  this  construction  was  right,  the 
case  stood  clear  of  all  the  authorities ;  and  as  Charl- 
ton died  under  21,  and  unmarried,  his  share  survived 
to  the  other  three  children. 

,  The  next  question  arose  upon  the  will  of  Hare  well 
•Harwes,  namely,  at  what  time  those  shares  vested 
in  the  plaintiff  and  his  sisters ;  whether  immediately, 
or  upon  their  attaining  their  age  of  21.  When  the 
conveyance  was  to  be  made,  they  must  certainly  take 
as  tenants  in  common,  for  divided  shares  must  be 
^  ^conveyed:  and  as  to  suspending  the  conveyance  till 
.the  youngest  attained  2 1 ,  he  thought  it  not  a  ri^t 
construction ;  for  the  words  were  disjunctive,  when 
she  and  they,  ^pc,  yet  he  thought  the  word  and  ought 
to  be  construed  as  or,  otherwise  the  trust  of  the  rents 
jsmd  profits  would  cease,  as  to  each  child  that  attained 
^1,  and  he  could^  neither  have,  lands  qor  rents,  till 
the  youngest  also  should  attain  21 .   Now,  one  of  the 
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children  dying  under  31,  the  question  was,  whether 
her  share  should  descend  to  her  heir  at  law,  or  sur- 
vive ;  and  he  thought  it  survived ;  and  that  this 
clause  must  be  construed  in  the  same  manner  as  if 
that  relating  to  the  rents  and  profits  had  been  placed 
first.  The  will  must  haye  the  same  construction 
wherever  the  clauses  were  placed ;  and  placing  them 
as  he  just  then  did,  there  would  have  been  a.  joint 
tenancy,  during  their  minorities  y-  and  if  one  died 
under  age,  his  or  her  part  would  not  descend,  but 
survive  to  the  others,  and  go  towards  their  mainte- 
Bance.  This  gave  a  light  to  the  time  when  the  con- 
veyance was  to  be  made,  and  for  whose  benefit ;  for 
if  any  died  before  SI,  it  showed  he  or  she  was  not 
intended  to  take,  and  that  the  conveyance  was  to  be 
made  at  a  limited  time,  that  of  their  attaining  21 : 
and  if  the  plaintifi*  had  attained  21  and  died,  and 
then  one  of  his  sisters  had  died  under  21,  he  thought 
the  conveyance  of  her  share  ought  to  be  made  to  the 
heir  of  the  plaintiff,  and  the  surviving  sister,  because, 
as  to  the  plaintifi^  the  contingency  of  survivorship 
would  then  be  over. 

8.  In  a  modem  case  lands  were  devised,  after  an  P^*  ^* 

•     1 1  n     1./.  1  •       .         «       1      Ironmonger, 

equitable  estate  tor  lite,  to  the  testators  niece  Sarah;  3  East.  533. 
for  the  use  of  the  heirs  of  the  body  of  the  said  Sarah, 
lawfully  begotten  or  to  be  begotten,  their  heirs  and 
assigns  for  ever,  without  any  respect  to  be  had  or 
made  in  regard  to  seniority  of  age  or  priority  of  birth : 
and  the  Court  of  K.  B.  held,  that  they  took  as  joint 
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tenants,  because  they  were  to  take  together,  without 
regard  to  seniority  of  age  or  priority  of  birth. 
X    9-  It  has  been  stated  in  a  preceding  chapter,  that  ch.9.  §26. 
where  there  are  two  different  dispositions  of  the  same  ^ 
estate  in  a  wiU,  the  two  devisees  shall  take  in  moieties. 
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And  Mr.  Htignvt  laya^  that  in  wme  of  tbe  old 
books,  it  18  aaid  generally  that  there  shall  be  a  joint 
teoancj ;  but  accordiog^to  the.  modem  opiiuoiii  aii4 
it  eeeoos  the  best^  there  will  be  a  joint  tenaacrf^^  or  a 
tenancy  in  common*  according  to' the  words  used  m 
limiting  the  two  estates :  by  which  it  ia  meant,  thaA 
if  Uie  two  estates  given  by  the  will*  have  the  unity 
or,  sameness  of  interest  esaentiajl  to  a  joint  tenatt<7» 
the  devisees  shall  be  joint  tenants  $  but  otherwise 
shall  be  tenants  in  common. 

10.  Wherever  an  estate  is  devised  to  two  or  metre 
persons,  and  there  are  any  words  in  the  will  indicating 
an  intention  that  the  devisees  shall  take  several  and 
distinct  shares,  they  will  be  tenants  in  common^ 

11.  A  person  devised  lands  to  his  wife  for  life, 
remainder  to  A.  B.  and  C.  and  their  heirs  reiqpec* 
tively  for  ever.  The  question  was,  whether  A.  B% 
and  C  were  joint  tenants  or  tenants  in  common. 

The  Court  held  that  here  was  a  tenancy  in 
common,  and  that  it  should  go  throughout,  and  waa 
not  to  be  divided ;  and  the  intent  of  the  devisor  a|>- 
peared  in  the  will,  that  every  one  should  have  hie 
part,  and  their  heirs :  so  here  was  a  provision  for 
children ;  and  the  word  respectively  would  be  idl^  if 
another  construction  should  be  made»  and  would 
signify  no  more  than  what  the  law  said  without  it 

12.  One  Lewen  devised  lands  to  his  two  80d«» 
equally,  and  their  heirs.  It  was  adjudged  that  the 
devisees  took  as  tenants  in  common ;  for  otherwise 
the  wwd  equally  would  have  no  meaning. 

18.  Lands  were  devised^to  five  persons,  their  heipa 
and  assigns,  all  of  them  to  have  part  and  part  altke» 
and  the  one  to  have  as  much  as  the  other.  Adjn^ped 
to  be  a  tenancy  in  common. 
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14.  A  peraon  devised  a  mesHiage  with  the  appur-  jjmn  v. 
tenances  unto  M.  G.  and  T.  R.,  equally  to  them,  bis  S**""*,,- 
si8ter^9  sons. 

Lord  Mansfield  S3id^  there  wad  no  room  for  argu- 
ment }  equaify  implied  a  division }  whereas  if  they  were 
to  take  as  joint  tenant^  there  would  be  no  division* 

15.  The  words  "^^ually  to  be  divided ''  have  always  3  j^,  39 1^ 
been  held  to  create  a  tenancy  in  common  in  a  will^ 
because  they  imply  a  division;   whereas  between 

ipiut  tenants  there  is  no  division :   unless  there  are 
«  other  words  in  the  will,  as  in  some  of  the  preced- 
ing casesy  that  give  a  right  of  survivorship. 

16.  A  man  devised  to  his  wife  for  life,  and  after  King  v. 
her  decease,  to  his  three  daughters,  equally  to  be  c?o"j^'44g. 
^vided  i  and  if  any  of  them  died  |;>efore  the  other, 

•mm 

then  the  survivors  to  be  her  heirs,  equally  to  be 
divided,  and  if  they  all  died  without  issue,  then 
aver. 

It  was  held,  that  the  daughters  were  not  joint 
tenants,  but  that  they  had  several  inheritancea  in  tail, 
with  cross  remainders. 

17.  A  man  devised  lands  to  his  two  sons  and  their  Biissett  v. 
be^,.^  and  the  longer  liver  of  them,  equally  to  be  g^i^^og 
divided' between  them  and  their  heirs,  ailer  the  death 

of  his  wife. 

The  Court  was  of  opinion,  that  the  sons  were 
tenants  in  common,  and  that  the  devise  was  good  ^ 
and  the  reason  was  upon  the  construction  of  wflla, 
that  it  ought  to  be  according  to  the  intent  of  the 
devisor}  his  intent  appearing  to  be^  not  only  to 
pTQvide  for  his  two  sons,  but  for  their  posterity :  that 
not  only  his  two  sons,  but  their  heirs,  should  have  an 
equal  part ;  for  the  words  were»  ^'equally  to  be 
divided  between  them  and  their  heirs,"  And  though 
by  the  first  wwda  it  was  given  to  them  and  the  sur- 
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vivor  of  them,  yet  the  last  words  explained  what  he 
intended  by  the  word  **  survivor  j"  that  the  survivor 
should  have  an  equal  division  with  the  heirs  of  him 
who  should  die  first.  And  though  the  testator  had 
not  aptly  expressed  himself,  yet  upon  all  the  words 
taken  together,  his  meaning  seemed  to  be  so. 

18.  A  person  devised  two  leasehold  houses  to  J.  P. 
and  J.  H.  and  then  said — "  My  will  and  meaning  is, 
that  the  rents  of  my  two  said  houses  shall  be  equally 
shared  and  divided  between  them  the  said  J.  P.  and 
J*  H.  as  aforesaid." 

It  was  held  by  Lord  Hardwicke,  that  the  devisees 

took  as  tenants  in  common. 

■ 

19.  A  person  devised  a  freehold  estate  to  trustees 
and  their  heirs,  in  trust  to  permit  his  three  sisters 
and  their  assigns  to  hold  and  enjoy  the  said  premises, 
and  to  receive  the  rents  thereof,  to  their  sole  and 
separate  use  ;  and  as  his  said  sisters  should  severally 
die,  he  gave  the  premises  to  their  several  heirs. 

Lord  Hardwicke  held,  that  the  plain  meaning  of 
the  words,  "  as  they  severally  die,  &c.''  was,  that 
the  sisters  should  take  as  tenants  in  common. 

20.  A  testator  devised  all  his  real  estates  to  trus- 
tees, as  soon  as  his  three  daughters  should  attain 
their  respective  ages  of  21,  to  convey  to  them  and 
the  heirs  of  their  bodies,  as  joint  tenants. 

Lord  Hardwicke,  after  observing  that,  on  account 
of  the  direction  to  convey,  this  was  an  executoiy 
trust,  in  which  case  the  Court  assumed  greater  latitude 
of  moulding  the  will  according  to  the  intention  of 
the  testator,  gave  his  opinion,  that  the  daughters  did 
not  take  as  joint  tenants ;  but  that  conveyances 
should  be  made  to  them  at  21  respectively,  in  tail 
male,  with  cross  remainders  in  tail  j  by  which  means 
survivorship  would  be  preserved,  upon  the  death  of 
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any  daughter  without  issue,  which  was  the  most  that 
was  meant  by  joint  tenants. 

21.  J.  S.,   seised  in  possession  of  some  freehold  Stones  ^. 
lands,  and  entitied  in  reversion  to  others,  made  his  m^.^rI* 
will  in  these  words, — "  Imprimis^  my  mind  and  will  i  Ves.  165. 
is,  that  all  my  debts  and  funeral  expences  be  paid  out 
of  my  whole  estate ;  and  whereas  I  am  entitled  to 
divers  freehold  messuages,  lands,  and  tenements  at 
the .  decease  of  my  aunt  M.,   I  hereby  give  the  said 
premises,  as  well  as  my  other  estate,  to  A.  B.  and  C. 
and  their  heirs,  upon  trust  that  at  the  decease  of  my 
aunt.  M.  what  my  personal  estate  shall  not  extend  to 
pay,  they  sh^l,  by  sale  or  mortgage  of  any  part  of 
my  real  estate,  raise  so  much  money  as  shall  pay  off 
all  my  just  debts  ;  and  I  hereby  order,  and  my  mind 
is,  that  the  remainder  of  my  estate  shall  go  to,  and 
be  equally    divided  amongst,    my  three  children, 
Dinah,    Frances,    and  Mary,    and  the  survivor  of 
them,,  and  their,  heirs  for  ever.     And  I  do  hereby 
.  order  the  guardianship  of  my  son  John,  as  well  as  of 
my  other  said  three  children,  to  my  wife  ;  and  will 
that  she  shall  educate  them  out  of  the  rents  and  pro- 
fits, of  their  several  estates  and  fortunes,  given  them, 
and  settled  upon  them  by  this  my  will,  or  otherwise, 
howsoever.** 

Lord  Hardwicke, — "  In  making  a  construction  of 
this  will,  the  testator's  circumstances,  as  to  family 
and  estate,     must  be    considered.      He    had    one 

■ 

son  and  three  daughters:  he  had  two  estates, 
one  in  possession,  the  other  in  reversion,  and  in- 
tended making  a  provision  by  way  of  portion  for  his 
three  younger  children.  The  question  is,  whether 
these  three  daughters  take  as  joint  tenants,  or  tenants 
in  common ;  and  I  am  of  opinion  that  they  each  take 
a  separate  share.    Courts  of  law  were  anciently  very 
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&y»uraUe  to  joint  tetmncniBSy  upon  aeeaofit  of  te 
tenures,  to  prevent  the  iplitting  them :  hot  ma 
the  abddtioo  of  tenuies^  even  courts  of  law  have  bten 
less  £ivourable  to  them  j  but  coorta  of  equity  nlMfi 
espouse  tenancies  in  common,  as  being  a  more  e^n* 
table  p£ovi&ioii»  and  pitevehtiiy  the  deseeat  ^  ai^ 
right  to,  the  estate  depending  upon  an  accUent,  thM 
of  survivorships  and  are  still  moce  indioed  to  theoiy 
ndftenthe  question  arises  upon  pro visione fiar  daUrti^ 
whereby  an  equality  ia  established  amongst  them*    it 
was  said  on  the  one  hand  that  the  word  ^'  sunrivdr^ 
makeaa  joint  tenancy ;  and  on  the  etber  liiat  the  worii 
«  equally  to  be  divided,'^  should  sewr  it^  and  stakes 
tenancy  ki  common ;  and  I  am  of  opinioit  tbat  k 
thia  case  these  hat  woldd  must  prevail  t  §»  it  i»\M 
never  be  the  testator'a  intenk,  that  tf  any  oae  of  ha 
yeufligier  children  should  die  leaving  childMo,  suck 
efaildwn   should  have   nothing  at    all;    but  (beir 
modier's  share  should  go  to  die  serviviag  siifM* 
It  waa  said  the  daugfatera  might  fasrve  severed  tte 
joint  tenancy;  but  here  ikey  were  under  d^f  S07 
one  of  them  might  have  married,  and  had  cUUm, 
and  died  undw  age,  before  any  aewsfance  of  itHi 
joint  tcDiaocy  could  be» 

"  For  the  defendant,  it  was  insisted,  that  the  ifwi 
survivor  should  relate  ^to  such  as  shoidd  be  liviogat 
tibie  death  of  M.  hia  aunt,  because  it  was  then  A^ 
division  must  be  made  ;  but  that  would  net  do,  ^ 
so  the  whole  would  be  suspended,  and  Hdthfl^  j 
vest  till  M/s  death ;  which  was  plainly  contrary  to  th^ 
testator's  intention.  The  words  carried  an  immeAM 
devise,  after  the  execution  of  the  trust  j  he  diw* 
the  resits  and  profits  to  be  applied  for  Iheirin^M^ 
nance,  until  they  attain  ai.  And  I  theref&re  teMt 
^nte,  i  17.     to  the  resolution^  in  BUssett  v,  CramreB,  iHw*  1 
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tkijtk  fiiUy  govarna  the  fMreaeat  case.  It  is  therataidy 
that  the  testotbr's  wlbexkt  cf  pnyniding  »ot  only 
ISpr  Ins  aoD8»  but  for  tlicir  pMteritiw^  niost  fm* 
yne^  and  timt  thtfefore  the  son  ahoold  be  temnia 
in  oummoii:  tiiis  is  a  good  and  siifaBtsnttaL  reasan, 
and  not  a  plapng  «pon  wocds.  Appiy  it  to  tha 
pnaant  eaas«  Thta  i9  a  proviamn  foe  cfai|dzo%  as 
we&  as  that ;  hem  are  the  words,  <*  oqaalljr  to  ba 
dxfid^'^  aa  there  ware  thevcv  aad  tibacAyacden  tbat 
tbe  anrviMff  shoidd  take  the  ^rindie,  held  in  .tijuit  ciMt 
as  wellaa  m  tld&  I  take  the  word  ^  hein"  heoe  to 
relate  to^  aad  the  isheniaBBce  to  be  thereby  fixed  ii^ 
them  aU,  stud  aot  itt  the  anrviMor.  The  taJdi^  it  ie 
tfae  cooiikraary  seiHBL  wodd  fmt  theiidieaitaQGe  in  abiaf* 
aace^  upon  the  known  difieience  betweaft  a  gift  to 
A.  and  B.  and  their  heirs^  whic^  nukaa  tham  joiflat 
tenants^  and  fixes  the  inheritttice  iamediateLy }  and 
a  gift  to  A.  and  B.  and  the  heiss  of  tiie  awndrac; 
wflierdby  no  iidieritance  itfioDedia  ehheic;  butjresMins 
in  abeyance  nhtil  the  death  of  one  of  them/' 

SS»  A'passon  devisood  hmds  to  his  fiive .  cfaiUren»  Rose  v.  Hiil, 
aad  tite   sunriiMies  and  sisrvivsr  of  dsem,  aiBL  the  3Bami88K 
eaaeartara  and  adnrinishmtois  of  such  aunniior;  ahans 
aad  share  dlike^  as  tenants  in  eommon,  and  not  as 
jointtBiiants* 

It^was  contended  that  this  wsn  a^  tenancy  in  coiii^ 
mum  among  the  five  children  for  Itfe ;  wdtb  a  sur- 
Wforsfaip  to  the  longer  Isrer  of  thenu 

Lord  Mansfield  said,  that  an  estate  to  more  tlian 
one^  with  a  benefit  of  survivsoiaihip^  was  a  jomt 
tmaancy;  Biit  here  the  testator  had  eaqnessly  declared 
that  th^  riioidd  not  take  as  JQJtit  tenants.  Theeon- 
etniction  contended  for  wm  too  refined  for  the  te»- 
tator^s  meamog.  He  meant  t&  dispme  of  all  Us 
estaite  real  and  pgrsowaJ,  end  he  meaaA  tfi  dispose  of 
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his  real  estate  among  his  children,  afler  the  death 
of  his"  wife.  He  used  the  same  words  in  dispos- 
ing of  the  real  estate,  as  he  did  in  disposing  of 
the  personal,  and  they  explained  each  other.  There 
were  words  in  the  will  which  plainly  showed  that  he 
meant  his  estate  to  go  to  the  representatives  of  his 
children,  after  their  deaths,  though  ^he  had  used 
improper  terms.  It  was  plain  that  they  were  not  to 
take  as  joint  tenants ;  and  it  was  plain  to  him,  that 
he  considered  that  several  of  his  five  children  might 
happen  to  die  in  his  own  lifetime,  and  therefore  made 
a  provision  for  such  of  them  as  shoul4  survive  him/ 
and  be  in  existence  at  the  time '  when  the  interest 
was  to  vest,  and  their  representatives.  He  meant  to 
prevent  a  lapse,  and  therefore  the  Court  might  rather 
apply  the  words  to  a  fixed  particular  time,  than  give 
no  meaning  at  all  to  them ;  and  this  was  agreeable 
iAb.Eq.292.  to  the  case  of  Stringer  v.  PhiUps. 

Mr.  Just.  Wilmot  concurred  ;  he  thought  the  true 
construction  to  be,  that  the  words  ^^  survivors  and 
survivor*'  were  inserted  in  order  to  prevent  the  con- 
sequence  of  any  lapse,  by  any  of  the  testator's  chil- 
dren dying  in  his  own  lifetime.  He  meant  his 
children  to  be  all  equal ;  and  if  one  only  or  more 
should  survive  the  rest,  at  the  time  of  his  death,  the' 
clause  meant,  that  the  share  or  shares  of  such  survivor 
or  survivors  should  go  to  them,  and  their  representa- 
tives ;  but  he  could  never  mean  to  exclude  the  chil- 
dren of  any  of  his  children,  who  should  leave  any. 
This  will  gave  the  absolute  fee  to  all,as  tenants  in  com- 
mon, for  executors  was  equivalent  to  heirs  in  a  wiUL 

Mr.  Just.  Yates,-  who  tried  the  cause,  concurred ; 
the  testator's  intention  being  as  plain  as  it  could  be,^ 
having  said  that  his^  children  should  take  as  tenants 
in  common,  and  not  as  joint  tenants ;  and  the  word 
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survivor  should  not  destroy  and  control  this  plain 
intention. 

The  Court  were  unanimous  that  it  was  a  tenancy 
'in  common  in  fee ;  and  that  the  words  **  survivors  and 
Survivor"  related  to  the  death  of  the  testator. 

SSi  R.  Clarke  devised  his  estate  to  trustees  and  Garland  r. 
their  heirs,  to  the  use  of  the  testator's  nieces,  Susi^n  i  ^*&  p^i 
Clarke,  Eliz.  Garland,  and  Ann  Corry,  and  the  sur-  N.  R,  82, 
vivor  and  survivors  of  them,  and  the  heirs  of  the  body 
of  such  survivor  and  survivors,  as  tenants  in'con[iioon 
tad  not  as  joint  tenants  ;  and  for  want  of  such  issue, 
remainder  over. 

Upon  a  case  sent  by  the  Master  of  the  Rolls  for 
the  opinion  of  the  Court  of  Common  Pleas,  the 
Judges  of  that  Court  certified  that  the  devisees  took 
as  tenants  in  common. 

94.  It  has  been  stated  that  two  persons  may  have  Tit.i8.c.  ]. 
an  estate  in  joint  tenajicy  for  their  lives,  and  be  ^  ^* 
tenants  in  common  of  the  inheritance.     These  estates 
may  be  created  by  will,  as  well  as  by  deed. 

.  iSi  A  person  devised  an  estate  to  be  so\d  fot  the  Barker, 
payment  of  debts  and  legacies ;  and  directed  that  the  2  p.  Wms. 
surplus  of  the  money  should  be  laid  out  in  the  pur-  280. 
chiuse  of  lands,  to  be  settled  to  the  use  of  the  testator's  fiJ^tt'sc 
two  nephews,  and  the  survivor  of  them,  and  their  9  Mod.  157. 
heirs,  equally  to  be  divided  between  them,  share  and 
share .  alike.    .  The  question  was,  whether  these  words 
created  a  joipt  tenancy,  or  a  tenancy  in  common. 

Lord  King  said,  it  was  a  .certain  rule,  in  the  ex-» 
position  of  wills  especially,  that  every  word  should 
have  its  efiect,  and  not  be  rejected,  if  any ,  construe- 
tion  could  pos^bly  be  put  upon  it,  and  here  he  thought 
there  might.  The  first  part  of  the  devise  beipg  to 
two,  and  the  survivor  of  them^  made  them  ^p^^klly 
joint  tenants  for  life,  and  therefore  they  should  *be 

Vol.  VI.  F  f 
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M  ttken  I  and  then,  as  to  the  next  word»-^^  and  to 
their  heirs  equally  to  be  divided  between  them,  than 
and  share  alike/'  these  were  plainly  words  import- 
.  ing  a  tenancy  in  common,  and  should  operate  ac-' 
cordingly,  so  as  to  make  them  tenants  in  common  of 
the  inheritance ;  by  which  construction  of  the  vill 
evety  word  would  take  place. 

A  decree  was  made  accm*din^y ;  whidi  was  af- 
firmed by  the  House  of  Lords. 
What  words       26.  With  respect  to  the  words  by  which  crosi  re- 
Remainders.  ixisonder^  are  expressly  created  in  a  will)  they  are  of 

course  the  same  as  those  which  are  used  for  that  |Nir- 
pose  in  a  deed.  But  cross  remainders  may  arise  in  a 
will,  by  implication  of  law ;  where  it  appears  to  have 
been  the  intention  of  the  testator  that  there  shouM 
be  cross  remainders. 

S7-  A.  having  issue  five  sons,  his  wife  being 
ensient  with  the  sixth,  devised  two-thirds  of  his  lank 
to  hts  four  younger  sons,  and  the  child  in  Mrtt 
malriSf  if  it  was  a  son,  and  their  heirs;  and  iftli^ 
all  (tied  without  issue  msie  of  their  bodies,  or  anj 
of  them,  that  the  landsi  should  revert  to  the  r^ 
heirs  of  the  devisor* 

It  was  adjudged  that  the  younger  sons  were  tensb 
in  tail,  with  cross  remainders  to  each  of  Atm :  fe 
it  was  clearly  the  intention  of  the  testat<^  that  ao 
part  of  tlie  estate  devised  f^ocdd  revert  to  the  hein 
of  the  devisor,  as  long;  as  any  issue  lemaioed,  ^ 
any  of  his  younger  sons. 

«8.  A  man  having  two  sons,  devised  paitofb 
lands  to  one  of  them  and  his  heirs,  and  die  remafl- 
ing  part  to  the  other  and.  his  h&m :  atid  added  w 
item ;  I  will  that  the  survivor  of  them  shall  be  to^ 
to  the  other,  if  either  of  them  die  withowt  issiie. 
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Adjudged  that  they  were  tenants  in  common  in  tail« 
with  cross  remainders. 

29*  A  testator  devised  in  these  words,—**  I  give  Holmes  v. 
att  my  lands  in  M,  to  my  two  daughters,  Elizabeth  ^^y^^"' 
4iQd  Anne,  and  their  heirs,  equally  to  be  divided  452.  ' 
between  them  ;  and  in  case  they  happen  to  die  with>  2  Show.  135. 
out  issue,  th^n  I  give  and  devise  all  ^  9fUd  Unds  to 
my  nephew.** 

Adjudged  that  the  two  daughteff  took  ^atatea  tail> 
witt  cfpss  remainders. 

Sfi.  But  cross  remainders  will  not  b^  raiaed  be* 
tW96fi  two  persons  without  words  cr^atjogaf^eoassary 
M9ftp)ication. 

91.  Richard  Holden  d^sed  laods  tohjs  gnmdson  Comber  v. 
Sjchard  Holden,  and  grand-daughter  Ann  Holden,  ^^^'  ^^^* 
equally  to  be  divided,  and  to  the  heirs  of  their  rer 
^peetive  bodies ;  and  for  default  of  such  issue,  to 
another  person.  It  was  determined  that  there  were 
M<?ross  riemamders between  Richard  and  Ann  Holden, 
bocsuse  there  were  no  express  words,  nor  any  necessary 
implication  to  raise  them  ;  for  the  mere  words,  <^  and 
for  default  of  such  issue,'*  being  relative  to  ^hat 
yrent  before,  only  meant,  and  for  default  of  heirs  of 
their  respective  bodies ;  and  then  it  was  no  more  than 
if  it  had  been  a  devise  of  a  moiety  to  Richard  and  the 
heirs  of  his  body,  and  of  the  other  moiety  to  Elizabeth 
and  the  heirs  of  her  body,  and  for  default  of  heirs  of 
their  respective  bodies,  remainder  over ;  in  which  case 
there  could  be  no  doubt. 

32.  John  Owen  being  seised  in  fee  of  two  mes*  Davenport 
suages,  devised  them  to  his  wife  for  her  life,  and  after  {  fi^xV.  579. 
her  decease  to  his  son  and  daughter  John  and  Mar«- 
garet,  to  be  equally  divided  between  them,  and  the 
several  and  respective  issues  of  their  bodies,  and  for 
want  of  such  issue  to  his  wife  in  fee.  Lord  Hardwicke 
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waA  of  opinion  that  this  will  was  not  so  penned  as  to 
create  cross  remainders,  which  not  being  favoured  by 
the  law  could  only  be  raised  by  an  implication  abso- 
lutely necessary ;  and  that  was  not  the  case  here,  for 
the  words  several  and  rei^ctive  efiectually  disjoined 
the  title. 

S3.  It  was  however  laid  down  by  the  Judges  in  the 
reign  of  King  Charles  I.,  that  cross  remainders 
should  not  be  implied  between  more  than  two  persons. 
And  the  late  Mr.  Seijeant  Williams  has  observed  tiuit 
this  doctrine  was  established  for  two  reasons ;  one 
'was  to  prevent,  as  well  the  confusion  which  it  was 
said  would  follow,  from  the  division  of  an  estate 
among  many,  as  the  uncertainty  which  would  arise 
whether  the  surviving  shares  should  vest  in  them  as 
joint  tenants  or  tenants  in  common,  and  for  what 
estate;  the  other,  which  was  a  technical  reason, 
was  to  avoid  the  splitting  of  tenures. 

34.  A  person  having  three  sons,  and  being  seised 
of  three  houses,  devised  a  house  to  each  son  and  his 
heirs;  with  a  proviso,  that  if  all  his  said  children 
should  die  without  issue  of  their  bodies  begotteo, 
that  then  all  his  -said  messuages  should  remain  cfvett 
and  be  to  his  wife  and  her  heirs. 

It  was  adjudged  that  these  words  did  not  create 
cross  remainders,  between  the  sons ;  but  that  on 
the  death  of  any  one  of  them  without  issue,  his  house 
should  go  over  to  his  mother.  And  Mr.  Just  Dod- 
ridge  said,  that  although  in  a  devise  to  two  persons, 
there  might  be  cross  remainders,  by  implication,  yet 
that  in  a  devise  to  three,  cross  remainders  should 
neiver  be  implied  f  on  account  of  the  uncertainty  and 
inconvenience. 

35.  In  a  subsequent  case  Lord  Hale  said,  that  cress 
remainders  should  not  be  created  between  three 


TItk  XXXVIIL   Detfue.   Ck.  xv.  $  3S—37.  437 

« 

persons/  unless  the  words  of  the  will  plainly  proved 
the  intent  of  the  testator  to  have  been  so ;  ais  if 
Blackacre  were  devised  to  A.,  Whiteacre  to  B.,  and 
Greenacre  to  C,  and  if  they  should  all  die  without 
issue  of  their  bodies,  vel  alterius  eorumy  then  cross 
remainders  would  be  allowed. 

S&.  A  person  devised  to  his  four  sisters  and  a  niece  Ferry  v. 
for  their  Mves,  share  and  share  alike,  as  tenants  in  J^^^'  777^ 
common,  and  not  as  joint  tenants,  remainder  to  their 
sons  successively  in  tail    male,  remainder  to  their 
daughters  in  tail,  the  reversion  to  his  own  right  heirs. 

Lord  Mansfield  said,  that  wherever  cross  re- 
mainders were  to  be  raised  by  implication  between 
two,  and  no  more,  the  presumption  was  in  favour  of 
cross ,.  remainders,  where  they  were  to  be  raised 
between  more  than  two,  there  the  presumption  was 
against  cross  remainders;  but  that  presumption 
jnight  be  answered  by  circumstances  of  plain  and 
manifest  intention  either  way.  This  was  a  qujalifica^ 
ticn  of  the  rule  laid  down  in  forpier  cases ;  for  they 
seemed  to  say  that  there  should  not  be  cross  re- 
mainders between  more  than  two ;  but  the  true  rule 
was  to  take  it  with  the  qualification  above  stated. 
Here  the  presumption  was  against  cross  remainders, 
and  judgment  was  given  that  there  were  no  cross 

remainders. 

87.  In  the  case  of  Doe  v,  Cowper,  which  has  been  ante,  €•  12. 
stated  in  a  former  chapter,  Mr,  Just.  Lawrence  ^  ^^' 
observed,  that  the  principal  part  of  the  plaintiff's 
iffgument  was  founded  upon,  the  raising  of  cross 
remainders  by  implication,  between  the  issue  of 
Richard  Cook.  But  it  was  a  settled  rule  that  they 
should  not  be  implied  between  more  than  two,  unless 
such  appeared  upon  the  face  of  the  will  to  have  been 
the  intention  of  the  testator :   but  no  such  intent 
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appeared  in  that  case,  from  the  words  of  the  v31 ; 
nor  could  it  be  implied  merely  from  the  circumstaiiee 
that  the^emainder  over  was  not  to  take  effect  but  u^ 
the  dying  of  Richard  Cook  without  leaving  issue. 

38.  This  doctrine  has  been  somewhat  altered  ill 
modem  times  ;  and  it  is  now  held,  that  where  tbeM 
are  tld  trords  to  serer  the  title,  cf  oss  remainders  siiali 
be  implied,  and  that  the  presumption  Against  cross 
remainders,  .between  more  than  two  persons,  txAj 
be  answered  by  circumstances  of  plain  mtentiott. 

S9»  A  devise  was  in  these  words,—*"  To  the  use  of 
all  and  every  the  daughter  and  daughters  of  the  body 
of  P.  H.,  and  to  the  heirs  of  her  and  their  body  and 
bodies  lawfully  issuing ;  such  daughters,  if  more  thsa 
one,  to  take  as  tenants  in  common,  and  not  as  jdM 
tenants ;  and  for  default  of  such  issue,  to  the  r^t 
heirs  of  the  devisor/' 

There  were  two  daughters ;  and  one  of  them  hafiiig 
died  ati  infant,'  the  question  was,  whether  her  siMer 
became  entitled  to  her  moiety.    On  a  case  bdmg 
sent  out  of  the  Court  of  Chancery,  for  the  opinion 
ti  the  Judges  of  the  Court  oP  K.  B.,  the  certificate 
was, — "  There  are  no  words  in  the  instrument  wiridi 
intimate  any  intention  to  limit  over  th^  respettive 
shares  of  the  two  daughters  dying  without  heifs  of 
their  bodies  respectively  ;  on  the  contrary  the  linii- 
tation  over  id  of  the  whole  estate  limited  to  aB  the 
daughters,  and  is  to  take  pkce  on  the  express  con- 
tingency of  failure  of  all  and  every  the  daughter  and 
daughter^  and  the  heirs  o£  their  body  and  bod^; 
and  the  limitation  over  on  default  6f  such  issue  is  to 
the  heir  at  law.    Consequently  we  are  of  opinion  thai 
al5  nothing  is  given  to  the  heit  at  law,  whilst  any  d 
the  daughters  or  their  i^ue  Continue,  they  ftiust, 
amotig  themselves^  tak€  cross  rfeinaitidert.^ 
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'  40.  A  person,  afler  devising  to  his  sons  in  success  Doe  v« 
»0D  for  life,  with  remaindjer  to  the  heirs  male  of  J^*^*^^^!.!?^ 
their  bodies,  remainder  to  the  heks  female  of  their 
bodies,  devised  to  the  use  of  all  and  every  his  daughter 
and  daughters^  as  tenants  in  common  and  not  as  joint 
tenants,  and  to  the  heirs  of  her  and  their  body  and 
bodies  issuing,  with  remainder  to  the  heirs  of  his  bro- 
ther Abraham  for  ever.  Lord  Mansfield  said,  the 
question  was,  whether  the  intent  was  so  plain  as  that 
it  could  not  be  effectuated  without  giving  cross  re- 
mainders ;  and  the  Court  thought  that  it  was  plain  and 
unavoidable  to  give  cross  remainders.  The  testator 
had  three  sons,  to  each  of  whom  he  gave  several  estates 
in  tail.  His  plan  was  to  follow  the  course  of  descent 
by  preferring  even  the  female  line  of  each  of  his  sons 
( in  failure  of  the  male  )  before  his  other  sons'and  their 
male  line,  and  before  his  own  daughters.  He  thought 
the  coming  to  his  daughters  a  remote  contingency, 
he  therefore  made  use  of  the  words,  daughter  and 
daughters ;  all  and  every ;  if  two  or  more ;  supposing 
that  the  number  might  be  reduced  be;fore  they  might 
become  entitled.  He  took  for  granted  that  a  re- 
mainder to  his  brother  Abraham,  who  was  alive  when 
he  made  the  will,  could  not  take  place  till  failure  of 
his  own  issue }  therefore  he  limited  the  remainder  to  - 
the  heirs  of  his  brother  Abraham,  supposing  it  not 
likely  to  happen  in  his  time.  He  also  limited  the 
remainder  in  the  singular  number;  conceiviiig  it 
could  not  take  effect  till  the  death  of  the  last  daughter 
.  without  issue.  ^^  We  think  these  words  are  equivalent 
to  an  express  declaration  that  there  shall  be  cross 
remainders.  In  all  the  limitations  the  female  line  of 
each  son  must  fail,  before  the  male  line  of  the  other 
sons  shall  take,  and  all  must  fail  before  the  daughters 
could  take :  then  it  would  be  absurd  to  suppose  that 
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he  meant  to  devise  over  the  shares  of  any  of  his  own 
daughters  dying,  from  the  rest,  when  he  had  BOt 
done  so  by  his  sons  daughters ;  or  that  he  should 
have  given  to  the  heirs  of  his  brother  the  share  (^ 
one  of  his  own  daughters  dying,  while  any  of  them 
was  left :  for  if  Abraham  had  no  children,  then  the 

■  « 

daughters  would  be  his  heirs.  Therefore  we  think 
he  has  given  all  his  daughters  the  estate,  with  dross 
remainders,  as  Ailly  as  if  he  had  given  them  in  the 
most  express  words." 

Phipardv.  41.  G.  Phipard  devised  an  estate  to  his  brothers 

MaDsficld,      William  and  John,  and  his  sister  Elizabeth,  and  the 

heirs  of  their  bodies,  as  tenants  in  common,  and  not 
as  joint  tenants ;  and  for  want  of  such  issue,  to  Ihb 
own  right  heirs  for  ever. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion 
of  the  Judges  of  the  Court  of  K.  B.,  whether  there 
were  cross  remainders  created  by  the  will;  Lord 
Mansfield  said,  the  reason  given  in  the  old  cases 
against  raising  cross  remainders,  namely,  to  prevent 
the  splitting  of  freeholds,  had  not  very  great  w^ght 
at  the  time  it  was  given,  and  certainly  had  none  then. 
To  be  sure  where  they  were  to  be  raised  between  two 
and  no  more,  the  favourable  presumption  was  in 
support  of  cross  remainders ;  where  between  more 
than  two,  the  presumption  was  against  tbem ;  but 
ttie  intention  of  the  testator  might  defeat  the  pre- 

anic,  §  32.  sumption  in  either  case.  In  Davenport  v.  01dis» 
-  where  the  question  was,  whether  cross  remainders 
should  be  raised  between  two  only.  Lord  HardwiclK, 
by  way  of  general  observation,  laid  it  down  that  the 
words,  in  default  of  such  issue,  should  not  merely  in 
themselves  create  cross  remainders.    But  since  that 

apte,  §  39,^     t"»^>  ^  the  case  of  Wright  v.  Holford,  the  Court 

went  expressly  on  the  distinction  of  there  being  no 
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words,  such  as  respectively,  to  sever  the  title ;  but 
that  the  limitation  over  being,  in  default  of  all  the 
is^es,  the  rule  of  construction  laid  down,  as  between^ 
two,  should  prevail.  That  case  therefore,  upon  fiill 
consideration,  says,  that  these  words  shall  lay  such  a 
foundation  as  to  create  cross  remainders;  and  in 
general  he  believed  that  in  devises  of  this  kind  the 
intention  of  the  testator  was  in  fitvour  of  cross  re- 
mainders; but  there  must  be  some  circumstances 
manifesting  such  intention.  In  the  present  case  the 
testator  had  two  brothers  and  a  sister;  if  he  meant 
his  estate  should  have  gone  to  his  heir  at  law,  there 
was  no  occasion  to  make  a  will;  therefore  it  was 
dear  he  did  not  mean  his  brother  John  should  take 
it  as  his  hdr,  or  that  William  should  do  so  ;  but  he 
meant  that  his  sister  should  be  equally  an  object  of 
his  bounty.  It  was  clear  that  he  meant  no  division 
should  take  place,  to  create  an  inequality  between 
them,  till  a  failure  of  the  heirs  of  all  their  bodies. 
He  therefore  began  with  a  disposition  thus, — **  As  to 
all  my  temporal  estate,  I  give  my  lands  to  my  two 
brothers  and  my  sister,  and  to  the  heirs  of  their 
bodies  lawfully  begotten."  These  were  the  words  of 
an  ignorant  man,  and  the  will  was  inaccurately  drawn, 
for  there  could  not  be  a  limitation  to  two  brothers 
;and  a  sister,  and  to  the  heirs  of  their  three  bodies ; 
the  Court  therefore  must  mould  them  as  near  to  the 
intent  of  the  testator  as  they  could.  The  lands,  he 
said,  were  equally  to  be  enjoyed  by  his  brothers  and 
sister,  and  the  heirs  of  their  bodies :  it  was  impossible 
to  hav^  expressed  his  intention,  that  his  sister  should 
taike  equally  with  his  brotliers,  more  plainly.  He 
meant  his  estate  -  should  continue  fettered  with  an 
entail,  a^  Iqng  as  the  existence  of  the  persons  then 
in  being,  and  their  issue ;  and  that  his  heir  at  law 


44«  Title  XXXVIIL  Deoise.  Ch.  %v:  §  41,  42. 

should  take  nothing,  till  after  that  entail  was  deter- 
mined :  whereas  if  the  construction  were  to  be  that 
the  heir  at  law  should  take  upon  the  failure  of  issue 
of  any  one,  the  elder  or  the  younger  brother,  as  the 
oase  might  happen,  would  then  take  a  fee  in  the 
share  of  the  deceased  brother  or  sister,  and  so  create 
an  inequality,  which  the  testator  never  intended  to 
make.  For  it  was  limited  to  them  and  the  heirs  of 
their  bodies,  and  for  want  of  such  issue :  want  of 
issue  there   plainly  meant  issue  of  all  of  them ; 

■ 

how  could  it  then  be  executed  but  by  raising  cross 
remainders.  It  seemed  to  be  as  strong  a  case  as 
that  of  Wright  v.  Holford. 

The  other  Judges  concurred,  and  the  Court  cer* 

tified  that  there  were  cross  remainders. 

Atberton  ^®*  -  ^  P^^^son  devised  to  all  and  every  the  daughter 

V.  Pye,  and  daughters  of  the  body  of  his  daughter  Martha, 

^IQ  and  the  heirs  male  of  the  body  of  such  daughter  or 

daughters,  equally  between  them  ^  if  more  than  one, 
as  tenants  in  common,  and  not  as  joint  tenants ;  and 
tor  and  in  default  of*  such  issue,  he  gave  and  devised 
all  his  said  premises  untx>  his  right  heirs  for  even 

Upon  a  case  sent  out  of  Chancery  for  the  opinictt 
of  the  Judges  of  the  Court  of  K.  B*,  Lord  Kenyon 
said,  that  as  between  two  only,  it  should  be  presumed 
that  cross  remainders  were  intended  to  be  raised ; 
but  if  there  were  more  than  two,  it  was  necessary  to 
resort  to  other  words  in  the  will  to  discover  an  inten- 
tion to  raise  cross  remainders :  but  here  there  was  no 
doubt,  from  the  w(H:ds  of  the  limitation  over,  but 
that,  the  devisor  intended  to  raise  cross  remainders 
between  the  grand*daughters.  TTie  testator  clearly 
intended  that  the  whole  should  go  together,  whereas 
if  no  cross  remainders  were  raised  between  the 
grand-daughters,  it  would  go  to   the  right    heirs 
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by  separate  portions,  on  the  death  of  each  grand- 
daughter. 

Mr.  Just.  Buller  said»  this  was  a  stronger  case  for 
raising  cros9  remainders  than  that  of  Phipard  v.  ante,  §  41. 
Mansfield ;  for  here»  besides  the  words,  for  default  of 
auch  ^ssue,  namely,  issue  of  all  of  them,  the  devise 
over  was  of  all  the  testator's  estates ;  now  they  could 
not  all  go  together  but  by  making  cross  remainders 
between  the  grand^daughters. 

The  Court  certified  that  the  daughters  of  Martha  Staunton 
took  estates  in  tail  male>  with  cross  remainders.  o  r^\ 

43.  It  is  observable  that  the  words  several  and 
respective  were  relied  upon  in  the  cases  of  Comber 
y«  Hill,  and  Davenport  v.  Oldis,  to  show  that  the 
limitation  over  was  to  take  place  upon  failure  of 
either  of  the  daughters  and  their  issue  respectively ; 
but,  in  the  following  case,  cross  remainders  were 
raised  by  implication,  notwithstanding  the  use  of  the 
word  respective. 

44.  A  person  devised  an  estate  to  all  and  every  the  Watson  v. 
younger  children  of  Mary  Foxon,  begotten  or  to  be  f  ^^'  35, 
b^otten ;  if  more  than  one,  equally  to  be  divided 
ftinong  them,  and  to  the  heirs  of  their  respective 

body  and  bodies,  to  hold  as  tenants  in  common  and 
not  as  joint  tenants ;  and  if  the  said  Mary  Foxon 
should  have  only  one  child,  then  to  such  only  child^ 
and  to  the  heirs  of  his  or  her  body  lawfully  issuing ; 
and  for  want  of  such  issue,  he  gave  and  devised  the 
said  premises  to  C.  N* 

The  question  was,  whether  cross  remainders  were 
raised  between  the  younger  children  of  Mary  Foxon. 

Lord  Kenyon  said,  that  where  cross  remainders 
were  to  be  raised  by  implication  between  two,  and 
no  more$  the  presumption  was  in  favour  of  cross  xt^ 
mainders^  where  they  were  to  be  raised  between 
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more  than  two,  the  presumption  was  against  them  ; 
but  that  presumption  might  be  answered  by  circum- 
stances  of  plain  and  manifest  intention,  either  way* 
Whatever  was  declaratory  of  the  intention  of  the 
party,  he  took  to  be  expressed  ;  no  technical  words 
were  necessary  to  convey  an  intention,  but  if  taking 
the  whole  instrument  together  there  was  no  doubt  of 
the  party's  meaning,  the  Court  arrived  at  the  con  - 
elusion.  Now  here  the  testator  set  out  with  devising 
all  his  farm,  &c.  to  his  daughter  and  grand^daughter 
for  their  lives,  remainder  after  the  death  of  the  sur- 
vivor, to  all  and  every  the  younger  children  of  Mary 
Foxon ;  if  more  than  one,  equally  to  be  divided 
amongst  them,  and  the  heirs  of  their  respective  body 
and  bodies,  as  tenants  in  common  ;  and  if*  only  one 
child,  then  to  such  only  child  and  the  heirs  of  his  or 
her  body,  &c. ;  and  for  want  of  such  issue,  he  gave 
and  devised  the  said  premises  to  his.  son  in  law  C.  N. 
What  he  meant  by  the  said  premises  was  evident,  and 
could  not  have  been  rendered  clearer  by  saying  otf 
the  flaid  premises,  though  it  might  have  served  to 
multiply  words.  Then,  after  several  limitations,  and 
for  want  of  such  issue,  he  proceeded  to  divide  the 
estate  into  thirds,  to  go  to  different  persons :  till  then 
the  entirety  of  the  estate  was  to' be  preserved,  and 
*  all  was  to  go  over  at  the  same  time.  But  great  stress 
was  laid  upon  the  word  respecHvCy  as  disjoining  the 
title ;  and  the  authority  of  Lord  Hardwicke  was 
referred  to  in  the  cases  mentioned.  No  person 
regarded  what  fell  from  that  great  Judge  with  more 
reverence  than  he  did ;  but  it  was  unworthy  .of  his 
great  learning  and  ability  to  lay  such  stress  as  he  was 
stated  to  have  done  on  the  word  respecthe.  Creating 
a  tenancy  in  common  divided  the  title  as  much, 
whether  the  word  respective  was  used  or  not ;  and  as 
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to  what  might  have  been  said  by  other  Judges  with 
reference  to  the  opinion  delivered  in  Comber  v.  Hill, 
and  Davenport  v.  Oldis ;  in  subsequent  cases,  where 
the  word  respective  did  not  occur^  feeling  themselves 
right  on  the  principle  on  which  they  proceeded,  it 
was  not  to  be  wondered  at  that  they  were  desirous  of 
relieving  their  own  minds  from  the  weight  of  Lord 
Hardwicke's  opinion^  that  there  was  a  distinction 
between  the  cases,  in  the  omission  of  that  word,  on 
which  he  so  much  relied;  but  it  was  too  much  to 
infer  from  thence  that  those  Judges  therefore  ap- 
proved of  his  opinion,  or  that  their  judgments  were 
governed  solely  by  that  consideration.    In  the  case 
of  Atherton  V.  Fye,  the  devise  over,  in  default  of  such  tnte, ;  42. 
issue,  was  of  aU  the  testator's  said  lands ;  and  stress 
was  laid  by  some  of  the  Judges  on  the  word  aU^  in 
support  of  raising   cross  remainders  between  the 
issue ;  he  would  not  say  by  implication,  but  by  what 
the  Judges  collected  to  be  the  intention  of  the  tes- 
tator.   But  the  word  all  was  not  decisive  in  that 
case,  and  in  truth  made  no  difference  in  the  sense ; 
for  a  devise  over  of  the  said  premises,  or  the  pre- 
mises, or  aU  the  said  premises,  meant  exactly  the 
same  thing.    Admitting  therefore  the  general  rule, 
that  the  presumption  was  not  in  favour  of  raising 
cross  remainders  by  implication  between  more  than 
two,  still  that  was  upon  the  supposition  that  nothing 
appeared  to  the  contrary,  from  the  apparent  intention 
of  the  testator.     He  had  no  doubt  here  but  that  the 
testator  intended  to  give  cross  remainders  among 
the  issue  of  Mary  Foxon.     The  devise  over  of  the 
premises  meant  all  the  premises ;  he  intended  that  all 
the  estate  should  go  over  at  the  same  time.     He 
thought  Lord  Mansfield's  quarrel  with  Davenport  v. 
Oldis  was  well  founded,  and  he  agreed  with  the  cases 
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of  Wright  ¥•  Holford,  and  fhipard  v.  Mansfield ; 
and  he  C6iild  not  distinguish  this  ease  from  those. 
He  was  clearly  of  opinion  that  the  intention  of  the 
testator  was  the  polar  star  by  which  the  Court  should  ' 
be  guided  in  the  construction  of  wills,  where  no  law 
was  infringed :  and  here  the  intention  was  clear  to 
'  give  cross  remainders. 

The  other  Judges  concurred,  and  judgment  was 

given  accordingly. 

Doc  V.Webb,      *^*  ^  person  devised  her  estate   in  remainder, 

1  Taunt.  234.  after  giving  several  preceding  estates,  to  her  three 

.daughters  Frances,  Mary,  and  Arabella,  and  to  the 

heirs    of  their  bodies  respectively,   as  tenants  in 

common ;  and  in  default  of  such  issue,  she  gave  the 

same  to  her  own  right  heirs  for  ever. 

The  Court  of  C.  P.  held,  that  cross  remainders 
were  created  between  the  three  daughters ;  and  that 
wherever  it  appeared  to  be  the  intention  of  a  testator, 
that  the  whole  of  his  estate  should  go  over  together, 
upon  the  failure  of  issue  of  more  than  two  tenants 
Clayton,  ^^  common,  cross  remainders  shall  be  implied  between 
6  Bast,  628.  them  itt  the  mean  time,  in  order  to  effectuate  that 

1  Dow.  384.   ,  ^ 

mtent. 
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20.  Legacies   not   frrfpted   to 

specific  Devises. 
22.  What  Words  enable  Persons 

to  sell  Lands. 


w 


Seci^ion  1. 
ITH  respect  to  the  words  that  are  necessarjr  what  Words 
to  make  a  detise  conditional,  it  is  laid  down  Sf®**®  ? 

Condition. 

by  Lord  Coke  that  many  words  in  a  will  make  a  con-  i  inst.  236  6. 
dition  in  law,  that  make  no  condition  in  a  deed ;  a$ 
a  devise  of  lands  to  an  executor,  ad  vendendum.    So 
if  lands  be  devised  to  one  ad  solvendum  SOL  to  J.  S., 
or  paying  201.  to  J.  N.,  this  amounts  to  a  condition. 

2.  A  person  seised  of  lands,  and  having  issue  two  crickmorc  r. 
daughters,  devised  to  the  eldest  and  her  heirs,  that  Peterson, 

1.1,  1  .  11.         Cro.EluB. 

she  should  pay  to  her  younger  sister  yearly  thirty  ue. 
pounds. 

The  question  was,  if  this  was  a  condition,  and  all 
the  Justices  held  that  it  was ;  for  so  was  the  intent  of 
the  devisor  ;  and  otherwise  the  younger  sister  had  no 
Remedy  for  the  rent.     Wray  and  Gawdy  held^  that 
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if  the  words  were,  paying  thirty  pounds  to  her  sister, 

this  clearly  was  a  condition ;  and  so  ea  intentionej  or 

ad  effectum  ;  and  the  testator's  intent  appearing^the 

law  should  so  adjudge  it ;  and  the  younger  daughter 

might  enter  into  the  moiety. 

Tit.  32.  c.  24.   -  3.  It  had  been  already  observed,  that  even  in  a 

^  ^ '  *  deed  there  were  no  precise  technical  words  required 

to  make  a  condition  precedent  or  subsequent :  a 

rule  which  may  be  applied  more  generally  and  fully 

to  the  case  of  a  will.   And  it  has  been. also  stated,  in 

Tit.  16.  c.  1.   a  preceding  title,  that  in  general  adverbs  of  time  are 

i  79!'      *    construed .  only  to  denote  the  period  when  an  estate 

3TennR.4].  {n  remainder  is  to  vest  in  interest,  and  do  not  creajte 

a  condition  precedent;  and  all  the  cases  on  this  point 
will  be  found  there. 
Where  con-  ^*  ^^  consequence  of  the  doctrine  that  no  person 
stnieda  b^t  the  heir  can  enter  for  a  condition  broken,  it  has 
Tit.  I6.C.  2.  been  long  established  that  a  devise  to  the  heir  upon 
f  ^^*  a  condition  will  be  construed  a  limitation. 

Wellockv.         ^*  ^  person  devised  his  land  to  his  eldest  son, 
Haininond,     paying  to  his  daughter  and  to  each  of  his  other  sons 
204.    *^       ^  shillings  within  two  years  after  his  death. 
3  Rep.  20  b.       It  was  resolved,  that  though  in  a  will  the  word 
paying  would  create  a  condition,  yet  in  this  case  the 
law  would  construe  it  to  create  a  limitation ;  for  if  it 
should  be  held  a  condition,  then  it  would  descend  on 

« 

the  eldest ,  son,  and  it  woiAd  be  at  his  pleasure 
whether  his  sister  or  brothers  should  be  paid  or  not, 
bhA  therefore  it  must  be  considered  the  same  as  if 
the  devise  had  been  to  the  eldest,  son  till  he  made 
de&ult  in  payment  of  the  sums  given  to  the  sister 
and  brothers. 
Curteis  ?.  6*  A  person  devised  hi»  estate  to  his  second  son 

So^7"56^*   in  fee,  upon  condition  to  pay  to  his  four  daughteis 

90L  each*  at  their  full  age.    This  was  held  to  be  a 


TiOe  XXXVIII.    DwUe.   Ch.  xvi.  §  6—9.  449 

condition ;  for  it  should  be  expounded  according  to 
the  common  law,  where  it  ^was  not  necessary  to 
expound  it  to  the  contrary.  But  where  a  devise 
vns  to  an  eldest  son,  upon  such  a  condition,  if  it 
should  be  expounded  to  be  a  condition,  it  would  be 
void,  and  to  no  purpose ;  for  it  would  descend  upon 
the  eldest  son,  and  no  remedy  could  be  had  against 
him.  •    ^ 

7-  By  tlie  common  law  real  estates  are  not  subject  What  Words 
to  the  payment  of  debts  due  on  simple  contract,  ^^  f^^* 
unless  made  so  by  will ;  which  is  considered  by  many  Debts  and 
as  a  great  defect,  because  credit  is  in  fact  given  to  ^^^IS^^* 
the  possessors  of  landed  estates,  in  proportion  to 
the  value  of  such  estates.       He,    therefore,   who 
neglects  to  charge  his  lands  with  the  pajrment  of 
his  debts,  sins,  as  it  has  been  emphatically  said,  in 
his  grave :    and  if  he  omits  this  circumstance,  on 
purpose  to  defeat  the  demands  of  his  creditors,  he 
dies  with  a  deliberate  fraud  in  his  heart 

8.  These  principles  have  given  rise  to  a  rule,  both 
at  law  and  in  equity,  that  whenever  a  testator  ex- 
presses an  intention  that  all  his  debts  shall  be  paid; 
or  devises  all  his  property,  subject  to  the  payment 
of  his  debts ;  his  real  estate  shall  be  charged  with 
the  payment  of  his  debts,  by  simple  contract. 

9.  A  person  devised  in  these  words : — **  As  to  my  Bowdler 
temporal  estate  wherewith  God  has  blessed  me,  I  pre"^^^  ^j^j^ 
give  and  dispose  thereof  as  foUoweth— First,  I  will  264. 

that  all  my  debts  be  justly  paid,  which  I  shall  at  my 
death  owe,  os  stand  indebted  in,  to  any  person  or 
persons  whatsoever.     Also  I  devise  all  my  estate  in  Tompkins  v. 
G.  to  A.  B.*'    And  this  was  all  the  estate  the  testa-  S*^^5"s!p. 
tor  had. 

The  Court  held,  that  this  will  created  a  charge  on 
the  real  estate,  for  paiyment  of  debts. 

Vol.  VI.  Gg 
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ofk  his  real  estate,  for  the  payment  of  debts  mi 

B^l^croft.    ^[jy  worldly  >»tal*,  my  dtebts  beuig  %8t  wMatafied;  I 

^vise  thQ  awQ0  as  foUowsi  &q/' 

Tl)@  Cojuu^  heid  it  clear  ii^  this  ca^e^  that  aa.  iaadi 

S^  any  pvt  of  tll^  te^ti^t^r's  worldly  estiute»  n^tf 
ingiedcw,  ^^^>^>  ^  9&fiT  }m  debt*  p»id  >  oQasequently  thfit 
3  p.  Wma.     t}}e  l^ed  wv  cbf^ged :  and  th^t  it  would  hwf^  baeo 

wifi.Q»$i»&  ibqf^k  th^'word  jf r«|  had  bi^en  Q9aitt«d^ 
i^hv.  la,  A  will  *!^gan  w  tb^ev^  wQrds^>~"  As  4»  «jr 

1  BroK"'  worldly  estate  which  it  hath  pl«w^  God  ta  b^atew 
Ca.5iL        ^ppu  jpp^  J  ^y^  gp^  dippoae  tite^wf  i»  wwiiier  fcl- 

l9wi9g»  ( that  if  to  si^O  knf^mi^  I  wiU  tbftt  fU  09 
debi^  which  I  »h^  ^^^  at  tib«  twi«  t^if  «iy  dt9(»iM 

bi^  ^Aach^LTged  wi  paid." 
HattoQ  V.         l^  wm  d^^r^  by  Lord  King.  tlMt  tbMe  worda 

fSi  no.  °^^  *^  l»B^  ^f  ti^  ^««*  W>le  tfi  bi3  dehJfc 

wiiian^  7.  ^d  thi»  decie*  wia«  ^ffiroied  in  tto  H<nim  of  l/>i^ 
3  v^^545.       19«  A  ta»totoi  m^  eb^i^  osly  a  owtain  pact  of 

Koden^^^^  bM  f ^  pj9pe<t|F  with  the  pa^wMt  oi  hk  delMm  aii4 

Id.  738.  ^t  Ibe.  nbpk. 
Thomas  V,         1^  )^i^  Xvy»  rQoiting  d»at  he  iiaii  sade  a^  foioM 

2  Vcs!  313.  ^Ul  lA  ^e  life  of  bia  isife,  ifi  which  he  bad  given  Im 

att  bip  rSiM  ^d  pergonal  estate ;  that  he  had  the  im 
fortune  to  lose  her,  and  therefore  he  made  hi&  niU 
ibf' tb^  dispo^^tN»  of  the  same.  Fiiat,  he  ordesed  all 
his  debts  and  tiMAB»l  «har«»  to  he  hoooutttUy  paid 


siAot  kis  decease.  In  a  stdbse^^iit  clause  he  devised 
pailk4tlar  premises^  emuuerating  theniy  exceptii^  H. 
and  R» ;  all  which  enumerated  lands,  except  H.  and 
B^  he  devised  to  trustees,  by  and  out  of  tiie  motej 
«imaqf  feiy  sale,  and  out  of  the  rents  and  profits 
thereof;  in  the  mean  time,  in  the  first  place,  to  paiy^ 
apd  diadiaige  his  debts,  funeral  expences,  and  all 
l^aeiss  given  by  his  will,  or  by  other  writing  under 
lus  heiuL  He  afterwards  went  on  and  said  that  H. 
and  R«  shoidd  be  in  the  first  place  for  payment  6£ 
the  kgacies  mentioned  in  his  will. 

On  a  bill  by  the  creditors  to  have  the  real^  eMate 
by  the  will  subjected  to  the  payment  of  their  debts^ 
ia  aid  of  the  personal,  so  far  as  that  proved  deficient ; 
insisting  that  the  whole  real  estate  was  by  the  wil) 
established  as  a  fund  for  payment  of  debts^  Aiid 
whether  the  whole  or  any  part  of  the  real  estate  was 
subject  to  debts,  was  the  question* 
'   Sir  J.  Strange,  M.  R.  said,  tiie  word  smne  must 
i^ebte  to  the  real  ^id  personal  estate  befone  given ; 
and  if  it  stood  on.  that,  and  the  word  Jfr^^,  odiy,  he 
diould  have  no  doubt  but  that  his  whole  real  estate 
woold  be  subject  to  the  payment  of  debts;  not  from 
joiy  express  mention  made  that  they  should  be  a 
chaige  on  his  real  estate,  but  from  that  construction 
the  Court  makes  for  the  benefit  of  creditors ;  and 
timt  men  should  not  sin  in  their  graves*    Here  was 
no  express  declaration  on  the  outset  of  \he  will  that 
the  testator's  whole  real  estate  should  be  chaiged 
witii  payment  of  his  debts ;  therefore  it  was  neces- 
sary to  look  £uther  into  his  will,  and  see  what  was 
the  intent  of  the  testator,  who  was  not  bound  in 
fiut,  though  bound  in  honour,  to  make  such  a  dispo- 
aitioR  for  his  creditors*    Considering  the  whole,  he 
bad  sufa^cted  the  greatest,  but  not  every  part  of  bis 
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real  estate,  to  the  payment  of  his  debts;   having 
excepted  a  particular  part,  and  applied  it  to  another 
purpose,  not  intending  that  H.  and  R.  should  be 
liable  to  be  swallowed  up  by  creditors,  to  the  preven- 
tion of  the  legatees  under. the  will:  but  afterwanb 
directed  what  should  be  done  vnth  H.  and  R.    He 
had  personal  estate,  which  he  could  not  exempt  from 
payment  of  his  debts ;  he  had  real,  the  whole  of 
which  he  might  subject;  in  declaring  his  intuit  as  to 
that,  he  exempted  H,  and  R.  entirdy,  reserving  them 
as  a  fund  for  legacies  ^nly.    On  the  clauses  therefcxe 
altogether,  and  which  were  only  clauses  by  which  he 
expressly  charged  his  land  therewith ;  he  considered 
how  far  his  real  estate  should  be  chargeable  to  cie* 
ditors ;  and  then  thought  himself  at  liberty  to  apply 
the  other  part  to  satisfy  l^atees.    Therefore  though 
on  the  first  part,  the  Court  might  take  the  whole  real 
to  be  charged  vnth  debts,  yet  as  there  v^as  no  express 
lien  on  the  real,  by  these  general  words,  and  after* 
wards  he  distribujted  such  part  of  his  real  for  debta^ 
and  such  for  l^^es ;  it  veas  too  much  to  by  hold 
on  the  general  words,  to  say  the  whole  should  be 
charged  with  payment  of  debts*    It  could  only  be 
done  by  implication  on  the  general  words,  vhid 
might  be  explained  afterwards,  and  that  implication 
destroyed:    consequently  the  plaintiff  could  oidy 
have,  a  decree  for  an  account  of  the  personal  estate^ 
and  then  the  other  parts  ojf  the  real  estate,  excq't 
H.  and  R.,  forjpayment  of  their  debts* 

15.  But  unless  the  intention  to  exeunt  a  particular 

part  of  the  real  estate  be  very  dear,  the  wbde  wiB 

be  subject. 

EUisonT.  16.  T.  Nichols  by  his  will  charged  all  bis  peraonii 

2\^  568.     ^^^^^  ^^  debts  and  legacies ;  and  so  much  aa  the 

personal  estate  should  fall  short  to  answer  and  pa;> 
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lie  dharged  all  his  messuages,  lands,  and  grounds  in 
Durham,  with  payment  thereof,  in  aid  of  the  per- 
sonal estate,  and  directed  the  personal  to  be  sold. 
By  a  subsequent  clause  he  gave  a  particular  farm  to 
be  sdd,  for  payment  of  his  debts  and  legacies ;  and 
by  another  clause,  devised  all  his  real  estate  so 
chaiged  and  chaigeable  to  trustees,  to  receive  and 
take  the  first  two  years  profits,  that  should  aiise  and 
become  payable  out  of  his  estate  in  Durham,  for 
payment  of  his  debts  and  legacies,  if  the  personal 
estate  proved  deficient. 

It  was  contended  that  only  that  particular  part, 
and  the  two  years'  profits,  were  chaiged  ;  the  gene* 
ralily  of  the  first  charge  being  controuled  and 
lestiained  thereto  by  express  words. 

Lord  Hardwicke  said,  that  upon  all  the  rules  of 
chaiging  for  payment  of  debts  and  legacies,   the 
charge  of  the  personal  estate  therewith  was  unneces- 
sary.   Afterwards  there  was  a  full  and  complete 
charge  on  the  real,  of  samuch  as  the  personal  proved 
not  sufficient  to  satisfy.    It  must  be  something  very 
strong  in  the  will  to  restrain  that  charge  to  a  parti- 
cular part,  to  go  no  further.    If  it  rested  on  the 
clause  which  gave  the  farm,  would  the  express  direc- 
tion of  the  will  to  sell  a  particular  estate,  towards 
payment  of  those  debts  and  legacies  that  the  per- 
sonal was  not  sufficient  for,  affi)rd  a  negative  impli- 
cation that  no  more  should  be  sold  ?  certainly  not. 
For  there  were  several  cases  where  there  was  a  charge  ' 
for  payment  of  debts,  and  afterwards  a  direction  that  a 
particular  part  should  be  sold :  that  had  been  taken 
only  to  be  a  declaration  that  they  should  be  first  ap- 
j^ied.    Then  the  subsequent  part  was  no  more  than 
what  was  done  by  the  former  clause,  taking  out  a 
particular  part ;  as  one  was  of  the  inheritance^  the 
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other  the  profits.  If  indeed  n^ative  words  were  added, 
it  could  not  go  further  ;  but  he  took  those  negatiTe 
words,  and  no  more,  to  be  applied  to  the  maiDte- 
nance.  There  were  several  cases  of  a  general  charge, 
by  words  not  nearly  so  strong  as  here,  and  a  devise 
afterwards  of  a  particular  estate  for  that  purpose,  yet 
that  was  not  sufficient  to  restrain  it.  This  general 
charge  then  subsisted ;  and  he  couid  not  make  any 
other  construction. 

17«  A  de\dse  in  trust  for  payment  of  debts  does 
not  revive  a  debt  upon  which  the  statute  of  lioik^ 
ations  had  taken  eflS^t,  by  the  expiration  of  the  time, 
before  the  testator's  death. 

18.  In  all  cases  of  this  kind,  customary  and  copy* 
M  F^echpTdi!  hold  lands  will  be  applied  in  payment  of  debts  as  well 

as  freeholds. 

1 9.  T.  Penneck  declared  by  his  will  that  all  his  debts 
Mid  funeral  expences  should  be  first  paid  and  satisfied. 

The  question  was,  whether  certain  customitfy 
lands  held  of  the  duchy  of  Cornwall,  which  had  be«i 
mentioned  in  the  will,  in  distinct  parts  from  the  rest 
of  the  fee  simple  lands,  were  subject  to  debts ;  the 
testator  having  surrendered  those  lands  to  B.  P.,  who 
declared  a  trust  thereof  by  deed,  for  several  persons, 
and  for  the  use  of  such  as  the  testator  should  appoint 

I/)rd  Hardwicke  said,  he  was  satisfied  that  by  tbe 
will  these  lands  wete  subject  to  debts. 

20.  A  question  arose,  whether  in  failure  of  Ae 
1  Bro!R!273.  P^i^^^^  estate,  copyhold  lands  were  liable  to  debts, 

under  the  common  commencement  of  a  will  :-i-*'  As 
to  aU  my  worldly  estate,  I  desire  all  my  just  ddMs 
'    ^uld  be  first  paid." 

Lord  Commissioner  Ashurst  said,  the  doctrine 
was,  that  where  the  introductory  words  made  the 
real^estate  liable,  it  should  extend  as  well  to  the 
copyhold  as  to  the*  freehold  lands.    The  freehold 
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WM  as  unnatunil  a  ftmd  fbf  the  paynlenk  of  debto 
ad  th6  copyhold.  It  was  admitted  thai  if  tiiete  haA 
been  no  freehdk),  the  copyhold  Would  hUffe  bee» 
liable*  If  the  freehdld  had  been  devised  to  oaGe 
person^  and  the  copyhold  to  another,  the  freehcM 
m^ht  have  been  first  applied.  BtM  he  was  clearly  0f 
oftinion  they  were  both  liable. 
.  IxmfCHathatnsaid,  tf*  the  copyhold  waa  chiEtegei 
by  the  will,  there  wad  nothing:  in  the  case  to  dii^ 
chatge  it.  The  law  followed  the  tefitator'd  intentiofl^ 
to  apply  the  whole  real  estate  to  the  payment  of 
debta  (  whidi  covered  the  copyhold  at  wdU  atf  the 
ireebold. 

21.  A  clause  in  a  wlU,  directing  the  psymenft  of  Legade* 
aH  th^  debts  and  legacies^  is  not  alone  svifficient  to  ^g^^f^ 
charge  legacies  on  real  estates  specifically  devised }  Devises, 
for  tlk»re  th^  intention  must  be  cleariy  expressed. 

2St«  Thus  where  a  testator  ^#  ^ected  t^ai  all  Kjghtleyv. 
his  debts,  legacies,  and  funeral  expences  should  be  2^e8.iuDr. 
folly  paid  and  discharged )  and  afterwards  devised  ^^^* 
two  freehold  estates  specificatly  to  two  persons  and ' 
gave  some  legacies  ^  the  qnestion  was,  whether  the 
legatees  were  entitled  to  have  the  devised  estates 
sdd  for  payment  of  then*  legacies^ 

Sir  R.  P^  Arden,  M^  R.  said,  it  had  been  contended, 
that  where  a  testatM  had  charged  his  real  estate  by 
win,  both  debts  and  legacies  sAyould  take  place  ef 
every  otiier  dispofttion.  That  the  legacies  Aonld 
stand  in  the  same  place  as  debts,  and  that  there  was 
no  teason  why  they  shotdd  not  have  the  same  pre- 
feience. .  The  principle,  hov^ever,  was  perfectly  di£- 
ferent,  the  one  being  purely  vcduntary,  the  olber 
eb%atory#  Wherever  a  man  made  a  will^  he*  was 
si^posed  to  do  that  Whidb^  conscieow  eUiged!  Imn 
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to  do ;  and  if  he  showed  an  intention  that  his  ddAi 
should  take  place  of  eveiy  other  disposition,  and  that 
he  meant  they  should  be  paid,  the  Court  would 
strictly  enforce  that  intention.  The  same  principle 
would  not  apply  to  legacies.  The  estate  contended 
vidcSVcs.  to  be  chained  was  specificatty  devised,  and  he 
551.  could  not  see  any  reason  why  pecuniary  legacies 

should  have  any  preference  to  such  specific  devises. 
If  he  was  to  direct  these  legacies  to  be  so  raised  aod 
paid,   it  would  be  giving  them   that  undue  pre- 
ference. 
What  Words      23.  Littleton  says,   that  where  a  person  had  a 
tons  to  sell     power,  by  the  custom,    of  devising  his  lapds,  he 
Lands.  might  devise  that  his  executors  might  alien  and  sell 

'  *  '  them  for  a  certain  sum,  to  distribute  for  his  souL  In 
this  case  though  the  devisor  died  seised  of  the  tene- 
ments, which  descended  to  his  heir,  yet  the  executors 
might  sell  the  tenements  so  devised  to  them,  and  put 
out  the  heir,  and  thereof  make  a  feofiment,  aJien- 
1  Inst.  113  tf.  ation,  and  estate  by  deed.  And  Lord  Coke  observes, 

that  the.  feoffee  .shall  be  in  by  the  devisor. 
Idem.  24  From  this  doctrine  arose  a  custom  for  testators 

to  direct  that  their  executors  should  sell  their  lands 
,  for  payment  of  their  debts ;  or  to  devise  their  lands 

to  their  executors  for  that  purpose.  In  the  latter 
case,  the  lands  vest  in  the  executors ;  but  in  the 
former,  they  have  only  a  bare  authority.  And  it  being 
formerly  hdd,  that  if  one  executor  refused  to  joifl> 
the  others  could  not  sell,  it  was  enacted  by  the  stat 
Bonifautv.  21  Hen.  VIIL,  that  where  lands  were  willed  to  be 
Greenfifld,     g^id  by  executors,  though  some  of  them  refiised,  yet 

Cro.Eliz.80.    ,  .     •  •^       .  ,         T!      .     T   ,  /•ik^law 

the  rest  might  sell.  And  though  the  letter  ot  tne  »'• 

extended  only  where  executors  had  power  to  seH 

Opin,222.     yet  being  a  beneficial  act,  it  was  by  construction  ^* 
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tended  to  the  case  of  lands  devised  to  executors  to 
l>e  sold.* 

96.  It  has  been  doubted  whether  a  power  of  sale,  iintt.  lid  a, 
^ven  to  executors,  be  capable  of  survivorship  or  **  ^' 
-transmission.     But  Mr.  Hargrave  observes,  that  this 
question  is  now  of  little  consequence ;    for  such  a 
power,  though  extinct  at  law,  would  certainly  be 
enforced  an  equity ;  which  rightly  deeming  the  pur- 
pose for  which  the  testator  directs  the  money  arising 
from  the  sale  to  be  applied,  to  be  the  substantial  part 
of  the  devise,  and  the  persons  named  to  execute  the 
power  of  selling,  to  be  mere  trustees,  the  case  fell 
within  the  general  rule  of  equity,  that  a  trust  shall  V^g}^'^^  '* 
never  fail  of  execution  for  want  of  a  trustee  ;  and 
that  if  one  is  wanting,  the  Court  will  execute  the 
office. 

€6.  It  has  been  stated  that  where  a  man  devises  nt.  8.  §  7* 
bis  lands  to  his  executors,  for  pa3anent  of  his  debts, 
and  utatil  his  debts  are  paid ;  although  the  determina- 
tion of  such  estates  be  uncertain,  yet  it  is  a  chattel 
interest,  transmissible  to  their  executors. 

27.  Any  words,  from  which  it  can  be  inferred  to 
have  been  the  intention  of  the  testator  that  his  lands 
should  be  sold  for  payment  of  his  debts,  will  operate 
as  a  power  of  sale. 

28.  A  person  having  surrendered  his  copyhold  Newman  r. 
lands  to  the  use  of  his  will,  devised  in  these  words :—  1  vem.  45. 
<<  My  debts  and  legacies  being  first  deducted,  I  devise 

all  my  estate  real  and  personal  to  J.  S.'* 


*  It  ift  said  by  IdtUeton,  §  169.»  that  in  the  case  of  an  authority 
to  sell,'  the  executors  may  make  a  feoffinent,  alienation,  and  estate^ 
by  deed,  or  without  deed.  The  reason  is»  that  the  purchaser  is  in 
by  the  devisor ;  the  executors  having  a  mere  right  of  nomination. 
Vide  Vin.  Ab.  Tit.  Authority,  B. 
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Batemaii  y. 
Batemao, 
1  Atk.  42L 


It  was  deoneed  by  Lord  Nottinghttn  that  thor 
words  amounted  to  a  devise  to  sell,  for  the  paynett 
of  debts* 

29.  R*  Batemaii  by  his  will,  taking  notice  thathi 
had  surrendered  a  copyhold  estate  to  the  use  thereof 
directed  that  the  said  copyhold  should  remain,  oo£ 
third  to  his  wife  for' life,  and  the  other  two  thirds  ts 
his  son,  paying  to  his  tw^o  daughters  150  L  a-pieee 
at  twenty-one  ;  but  by  a  latter  clause  in  the  wilt  te* 
said,  **  Provided  that  if  my  personal  estate  and  ny 
house  and  lands  at  W.  should  not  pay  my  debts,  then 
my'executors  to  raise  the  same  ont  of  my  said  copy- 
hold  premises/^ 

Lord  Hardwicke  said,  the  question  wa^  whether 
the  latter  devise  would  entitle  the  executors  to  set) 
the  copyhold  estates ;  and  he  was  of  opinion  it  would: 
for  as  the  rents  were  not  near  enough  to  dzscfaaige 
the  testator's  debts^  these  words  would  give  the 
trustees  a'power  to  sell^  to  satisfy  the  testator's  inteii* 
tion  of  paying  his  debts*  It  was  therefore  decreed 
that  the  copyhold  estate  should  be  sold. 

30.  In  a  subsequent  case,  where  a  testator  had 
created  a  trust  for  payment  of  delMs,  Lord  Ilard' 
wicke  said,  that  the  trustees  might  raise  the  money 
by  mortgage  or  sale,  without  the  asiristance  of  the 
Court  of  Chancery ;  that  it  was  common  for  trustees 
to  do  so,  and  that  Court,  if  it  came  before  diem 
afterwards,  bad  always  supported  it. 

31.  G.  Lancaster,  being  seised  in  fee  of  some  lafld^ 
v.Thomtou,   and  possessed  of  others  for  a  term  of  years,  made  his 

2  Burr.  1027.      .„  j      ri  •   •  .  •      i  •  .^oA 

will;  and  after  giving  certain  legacies,  proceeaeo 
thus  >—  *^I  do  hereby  charge  and  make  cbaigeablc  b& 
and  every  my  lands  and  inheritance,  and  leaseboltif 
with  the  payment  of  my  debts,  funeral  expenccs,  and 
legacies  j  and  for  more  speedily  raising  money  tor 


Bath  V. 
Bradford, 
2  Vc6. 587. 


liancaster 
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payment  of  them,  I  devise  to  G.  £.  and  D.  Lancaster 

*  ([Mrho  were  his  two  sons  and  daughter,)  their  htifHf 

executors,  and  administrators,  the  leasehold  estate," 

describing  it,  for  all  the  residue  of  the  term,  uprai 

trust  to  sell  the  same,  and  to  apply  tiie  money  to  the 

payment  of  his  debts,  &c.   But  in  case  the  money 

arising  from  the  sale  of  the  leasehold  estates  should 

not  be  sufficient  to  pay  and  discharge  all  his  debts ; 

then  he  devised  —  ^*that  his  said   two  sons   and 

daughter  should  and  might  absolutely  sell,  mortgager 

or  otherwise  dispose  of  his  freehold  estate,  for  the 

pa3rment  of  such  of  his  said  debts,  &c.  as  his  said 

leasehold  estate  should  not  be  sufficient  to  discharge/' 

And  appointed  his  two  sons  and  daughter  executors. 

The  leasehold  estate  v^as  not  sufficient  to  pay  the 
testator's  debts,  legacies,  and  funeral  expences. 

Lord  Keeper  Henley  directed  a  case  to  be  sent  for 
the  ppinion  of  the  Judges  of  the  Court  of  K.  B. 
whether  any  estate  passed  to  the  two  sons  and. 
daughter  of  the  testator ;  or  only  a  power  to  sell. 

Lord  Mansfield  said,  there  were  no  words  by  which 
the  estate  was  devised  to  the  executors ;  therefore 
if  it  were  construed  that  there  was  a  devise  to  them, 
it  must  be  raised  by  implication :  but  by  the  frame 
of  the  will  it  was  plain  that  the  testator  did  not  so 
intend  J  for  he  showed,  by  the  expression  he  had 
used,  that  he  knew  the  distinction  between  the 
devise  of  an  estate  to  them,  and  giving  them  only  a 
power  to  sell ;  as  to  the  term  deviscj  the  expression, 
I  devise,  was  here  synonymous  to  saying,  /  willy  or 
m/  mind  is. 

The  intention  of  the  testator  (it  was  said)  could 
not  be  complied  with  in  this  case,  without  an. impli- 
cation of  a  devise  to  the  executors ;  because  it  must 
otherwise  descend  to  the  heir  at  law,  in  the  mean 
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time,  who  would  not  be  chargeable  with  the  inter* 
mediate  rents  and  profits^  but  altogether  unaccoimt- 
.  able  for  them ;  that  clearly  was  not  so.  The  land 
could  only  descend  to  the  heir,  subject  to  the 
charges ;  and  would  be  liable  in  his  hands  to  the 
payment  of  debts,  legacies,  and  funeral  expences. 
So  that  the  testator's  intention  was  ^equalkly  answered 
one  way  as  the  other. 

The  certificate  was  as  follows — <<  Having  heard 
counsel  on  both  sides,  and  considered  this  case,  we 
are  of  opinion  that  no  estate  passed  to  the  said  Edmund, 
George,  and  Dorothy  Lancaster ;  but  only  a  power 
to  sell,  demise,  mortgage,  or  otherwise  dispose  of 
the  premises.'' 
Denne  v.  s^.  It  was  held  by  the  Court  of  K.  B.  in  a  modem 

nSwt! 288.  ^^^^^  ^^  where  one  devised  lands  to  five  persons  in 
trust  to  sell,  and  to  apply  the  money  td  certain  uses, 
and  afterwards  made  the  same  persons  executors  ; 
they  did  not  take  the  lands  as  executors ;  but  as 
devisees  in  trust 
I  Inst  237  a.  33.  Where  powers  of  this  kind  are  given  to  strangers 
^|,^  they  cannot  be  extinguished,  either  by  the  persons  to 

Shomll,        whom  they  are  given  or  by  those  who  are  in  posses* 
^g'l^  *  ■    *  sion  of  the  land. 

ante,  c.  1.  34.  It  has  been  stated  in  a  former  chapter,  that 

devises  of  land  are  firaudulent  as  against  creditors. 

But  devises  for  payment  of  debts  are  notwithstanding 

.  valid. 

Tit.  12.  c.  4.      35.  The  cases  in  which  purchasers  from  devisees 

^^^'  or  executors  are  bound  to  see  to  the  application  of 

the  purchase  money,  have  been  already  stated. 
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CHAP.  XVIL 


Executory 


. — Devise  over  qfier  a  Devise  in 
Fee  Simple. 


1 .  Origin  of  Executory  DeoUei. 

2.  Deifise  wer  after  a  Devue  in 

Pee. 
9.  Though  the  Fbrtt  EBiate  be 

not  vested. 
11.    No    Devite    it    Executory 

v^hich  can  be  supported  om 

a  Remainder, 
14*  An  Executory  Detige  cannot 

be  barred. 


\7.  fVUhin  whai  Time  an  Exe- 
cutory Deoiee  mutt  vest. 

23.  Ji  Deoue  after  a  general 

fttthtre  of  Heirs  or  Issue 
is  too  remote, 

24.  Unless  restrained. 

27.  Curtesy  attaehee  on  the  Phrtt 
Estate. 


Section  1.  '  , 

IT  has  been  stated  that  by  the  rules  of  the  common  q^^  ^ 
law,  no  remamder  could  be  limited  over  after  a  Executory 
limitation  in  fee  simple  j  nor  a  freehold  be  created  ^®^"^' 
to  commence  injuiuro.    But  the  indulgence  shovm  nibury  v. 
to  testators  in  efiectuating  their  intentions,  however  ?'j*i"^gi7 
antechnically  expressed,  induced  the  Judges  to  dis- 
pense with'  those  rules,  in  cases  of  wills,  as  well  as  in 
the  limitation  of  uses ;  and  also  to  allow  of  similar 
dispositions  of  terms  for  years,  in  wills,  and  in  deeds 
declaring  the  trusts  of  such  terms. 

2.  Dispositions  of  this  nature  are  caUed  Executory  Devise  over 
Devises ;  and  are  of  three  sorts.    The  first  is,  where  sftffa  Devite 

'  in  Fee. 


AnoD.  Dyer, 
127  a. 
inmaig. 


Hoe  V. 
Oerils, 
Palm.  136. 
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the  devisor  disposes  of  the  whole  fee ;  but  upon  some 
future  contingency  qualifies  that  disposition,  and 
devises  the  estate  over  to  some  oth^  person* 

3.  A  testator  devised  to  his  mother  for  life,  and 
after  her  death  to  his  brother  in  fee  ;  provided  that 
if  his  wife,  who  was  then  ensient,  was  delivered  of  a 
son,  then  the  land  should  remain  to  him  in  fee.  A 
son  was  born ;  and  it  was  held  that  the  fee  of  the 
brother  should  cease,  and  vest  in  the  son,  by  way  of 
ececHtoiy  devise. 

4.  A  person  devised  to  A.  and  his  heirs  ;  provided 
that  if  he  died  within  age„  then  the  land  should 
remain  to  B.  and  his  heivs*  Ad|udged  good.  Ebr 
idien  the  devisee  only  takes  a  limited  estate,  a  con- 
tingent fee  may  depend  upon  it ;  but  that  was  not  hj 
way  of  remainder,  but  executory  devise*.  And  this 
doctrine  was  fully  established  in  the  following  case. 

Pells  V.  ^.  W.  Brown  devised  lands  to  Thomias  Brown  his 

Cro.^a.  590.  ^^^^^^^^  ^on,  and  his  heirs  for  ever ;  and  if  Thomas 

died  without  issue,  living  WiUiam  his  brother,  that 

then  William  his  brother  should  have  those  lands  to 

him  and  his  heirs  and  assigns  for  ever. 

All  the  Judges  agreed  that  this  was  a  good  limit* 

dtioBi  of  the  fee  to  William,  upon  that  coDttngency ; 

not  by  way  of  immediate  renndnder,  fm  tfaey  all 

^  agreed  that  it  could  not  be  by  remainder.    As  if  one 

devised  land  to  A.  and  his  heirs,  and  if  be  died 

without  beir^  that  it  should  remain  to  anudier,  it 

was  void  and  repugnant  to  the  estate?  for  raefts 

could  not  be  in  remaindw  after  another ;  for  the  Iflt 

doth  not  expect  the  determination  of  a  fee  by  tiiv 

tenant's  dying-  without  heirS)  and  therefbre  cannot 

appoint  a  remainder  to  begin  upon  the  deteninnatioD 

thfiKof ;  but  hy^  way  of  contingency  or  of  0SBeutoty 

devise  to'  another,  to  determine  the  one  estate^  ^ 

13 
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limitfk  it  to  another,  upon  an  «ct  to  b«  peffomed ;  or 
in  failure  of  perforoutnoe  thereof,  &c*  For  the  one 
might  be»  %ni  ha4  always  been  allovodL 

@.  A,  h;w^na^  two  soas,  B*  dsn^  C<»  b^  aeveral  Hanburv  ?. 
¥fi«tffl^,  and  beiing  sm^d  of  Blackaen  Md  WUtcacie^  i^  R^f" Ab. 
dwrised  Biiiclsaor^  in  ^  ti^  Bn  aiul  Whil^^  835. 

£k  ;  with  a  proviso  that  if  it  ahottld  pleaae  Gkid 
^mmr  of  hi9«aid  sons  to  die  before  such  time  as  thej 
should  be  married,  or  before  they  should  attaai  to 
their  age  of  91  yeiars,  and  without  issue  of  their 
bodies  to  be  b^gotteut,  th<»i  h^  gave  «U  the  said  Imids, 
wJ^ieh  he  h^A  given  by  his  wfll  untosra^  of  hb  l^^^^®'^' 
low  as  should  9t  decoase  b«fose  hk  marriage,  or  wiUes  R. 
bafiMrehia  age  o(2U  and  witibout  asaiie  of  his  body,  ^'^* 
unto  the  sumvor  ai  his  tons.  Froemonon 

The  devise  over  was  held  good,  as  an  executovr  ^-  Holyday, 

,      .  "^   ante,  c.  11. 

cwnse*  §  73. 

7«  A  pecson  d^viaed  to  his  son  WtUiam  Headi,  aU  Heath  y. 
hm  estoto>  till  Edward  Heatb  duMld  aMain  his^agc^  o£  ^bw.ra47. 
SS  years,   and  no  longer.    He  afterwards  said,**-^  . 
^  ^  Item,  I  give  aod  bequeath  to  Edward  Heath,  all  my 
measuages  in  H»  and  C.  for  ever,  that  is,  if  he  have 
a  son  or  sons  who  shall  attain  2h    But  if  my  kinsomn 
Edward  Heath  ^lould  chancer  to  die  without  son  or 
SPAS  to  inherit,  my  will  is  that  the  sob  of  my  son 
WilHa^  Heatb  shall  niiberit/' 

It  was  detennined  by  Lwd  Thuriow^  tibtat  Edward 
Hiaath  todc  an  estate  in  iiae,  subject  to.  an  executory 
devise  over,  in  the  e^nt  of  his  dying  without  issue, 
or  of  hja  isaue  dying  under  the  age  of  21  years.    ^ 

8.  A  person  devised  a  copyhold  estate   to  his  Doe  v.  Wit- 
daAightor  Suaan  Samters^  and  her  hdra  and  assigns  ^  p^^]^^4 
for  eyer  -,  but  if  his  said  daughter  should  happen  to 
c^  leaving  no  <Md  or  children,  or  lawM  issue  of 
hot  body,  living  at  ^e  time  of  her  deaths  then  he 
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gave,  devised,  and  bequeathed  all  the  said  copyhold 
preoaises  to  T.  B.  and  his  heirs. 

Lord  Eldbn  and  the  other  Judges  of  the  Court  of 

Common  Pleas  held  that  the  whole  fee  being  given 

to  Susan  Saunders,  her  heirs  and  assigns,  no  farther 

remainder  over  could  be  limited  upon  that  fee  ;  and 

RidbtY.Day,  therefore  the  estate  siven  to  T.  B.  was  a  new  fee 

16  Bast.  399.  ,.    .^    ,  J^  .u  x  • 

umited  upon  a  contingency,  that  is,  an  executoiy 
devise. 
Though  the       9*  Where  there  is  a  devise  over,  after  a  devise  in 
tlnotrated.  ^^  8iMple>  though  such  an  antecedent  devise  in  fee 

be  not  vested,  but  contingent  \  yet  if  the  ulterior 

devise  is  limited  so  as  to  take  effect  in  defeazanoe 

of  the  estate  first  devised,  on  an  event  subsequent 

to  its  becoming  vested,  it  will  be  deemed  an  execu* 

toiy  devise. 

Gulliver  V.         ^^*  ^  person  devised  lands  to  his  wife  for  life, 

^,^1^®^^       ^^d  after  her  death,  to  such  child  as  she  was  then 

105.  supposed  to  be  ensieht  with,  and  to  the  heirs  of  such 

child  for  ever  }  provided  that  if  such  child  as  should 
happen  to  be  bom  should  die  before  the  age  of  31 
years,  leaving  no  issue  of  its  body,  the  reversion 
should  goto  another. 

Lord  Ch.  J.  Lee  delivered  the  opinion  of  the  Court, 
that  the  true  construction  of  the  will  was,  that  there 
was  a  good  devise  to  the  wife  for  life,  with  a  con* 
tingent  remainder  to  the  child  in  fee ;  and  a  devise 
over,  which  was  good  as  an  executory  devise  ;  and 
if  the  contingency  of  a  child  never  happened,  then 
the  last  devise  was  to  take  effect,  upon  the  death  of 
the  wife. 
NoDeriseis       11*  An  executory  devise  being  a  disposition  con- 

whidbon be  ^^^^  ^  ^^  ^^ .established for  the  construction  of 
auj^portedas  conveyances  at  common  law;  whenever  a  future 

interest  in  land  is  so  devised,  as  to  fiUl  within  the 


a  Remainder. 
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rules  laid  down  for  the  limitation  of  contingent 

remainders,  such  devise  wiU  be  construed  to  be  a 

tk>i)ti]:igent  remainder,  and  not  aA  executory  devise* 

IS.  Thus  wherever  ah  estate  is  devised  to  a  person  ante,  c.  12. 

*  t  irt 

and  his  heirs,  with  a  limitation  over  in  default  of  ^ 

issue,  it  is  construed  to  be  an  estate  tail ;  and  the 

litnitation  over  is  a  remainder,  to  take  efiect '  on  the 

dbterminaticm  of  the  estate  tail.    But  if  the  limitation 

over  be  directed  to  take  place  on  an  event  which  may 

happen  during  the  continuance  of  the  estate  tail,  it 

is   an  executory    devise  ;  for  it  cannot  be  a  re- 

miunder,  because  the  event  on  vdiieh  a  remainder 

is  limited  must  not  operate  so  as  to  abridge  or  deter*  Tix.  16.  c.  2. 

mine  the  particular  estate.    So  that  in  the  case*  of  ^  ^^* 

Pells  V.  Brown,  if  thfe  w6rds»   •  living  William  his 

brother,'  had  been  omitted,  it  would  clearly  have 

been  |tn  estate  tail  in  Thomas,  with  a  remainder  3  Term  R. 

over  to  William',  to  take  effect  on  the  expiration  of  ^'^^* 

the  preceding  estate  tail. 

Id.  It  follows,  that  where  there  is  a  devise  over 
a£ter  a  preceding  devise  to  a  person  and  his  heirs ; 
if  there  are  any  words  in  the  will,  by  which  the  iirst 
devise  can  be  restrained  to  mean'  heirs  of  the  body 
only,  the  first  estate  will  be  construed  to  be  an  estate 
tail,  and  the  devise  over  a  remainder. 

14.  The  essential  di£&rence  between  a  contingent  An  Execu* 
remauider  and  an  executory  devise,  is,    that  the  toryDcFise 
first  may  be  barred  or  destroyed  by  several  means ;  barred. 
but  an  executory  devise  cannot  be  prevented  from  tak-  xit.  1 6.  c.  6. 
ing  effect,  either  by  fine  or  recovery  j  or  by  any  alter-  Fearne  Ex. 
ation  whatever  in  the  estate  after  which  it  is  limited.    57.  note. 

15.  Thus  in  the  case  of  Pells  v.  Brown,  Thomas  ante,  §5. 
entered  on  the  estate  devised  to  him,  and  suffered 

a  common  recovery^  but  all  the  Judges,  except 
•  Doderidge,  held  that  the  recovery  did  not  bar  the 
Vol.  VL  H  h 
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«zecutoiy  devise ;    for  Thomas^  the  person   y/rha 
sujflfered  the  recoveiy,  had  v  fee ;  and  William  Browne 
had.1)ut;a  pmsifaiUty,  if  he  surriv^d  Thomas ;  and 
Thomas  dying: without  issne  ia  his  life^  no  recoveiy 
in>  value  should  enure  theceto,  unless  Jie  had  been 
poEty.byvay'^ of  vouchee.:.     :    ;..•      f 
Muiliniz'8        .19^. A*  peTsott. ^uted  acfVEnl  annuitiesj  by  deed, 
cm,  Faliner,  ^0jjig  yt^u^jger  chfldreu  ^  and  afterwards  devised  all 

his  lands  to  faisrelder  son^and  his  hfeks,  upon  conditien 

that  he^iaid  the  annuities ;  and  if  he  fiuled  of  payment, 

tiiat  the  younger  son  ^should  enter  and  have  diem. 

13ie  elder  son  entered;  and  made  a  feofiment;  and 

then  the  ytgunger  son  entered  for  non-payment.  *   It 

was  held  that  idm  entry  was  lawful,  the  conting^it 

estate  not  bek^  divested  by  die  feofiment. 

Within  what      1%  Jn  consequeuce  of  die  rule  that  lan  ezecutofy 

c^toTTDer^  devise  cannot  be  barr^,  or  preveikted  from  taking 

must  Test,     eflfecft,  by  any  mode  whatevCT,  it  became  necessary  , 

to  prescribe  certain  bounds  and  limits  to  execulxvy 

devises;  ^ lest  they  should  be  used  as  a  means  of 

creating  perpetuities.    And  therefore  it  was  esta^^ 

.     2    23  ^^^  byandogy  to  the  case  of  strict  settlements^ 

§  18.  *      '  that  Mk  executory .  devise  must  vest  within  the  oora- 

pass  of  A  life  or  lives  in  being,  and  twenly^e  yeaxs 
and  nine  months  after ;  and  the  Courts  have  uni« 
fiannly  suj^rted  executory  devises  that  are  restrained 
within  these  limits. 

.  18*  Thus  in  the  case  of  P^  V.Brown,  theeveot 

on  whidi  the  estate  was  devised  over,  namely,  the 

•  death  of.  Thomas  widiout  issue  in  the  lifetime  of 

WJHiam,.  bemgtxmfined  to  the  life  <xf  William,  was 

hddgood.  . 

Bairfax  ^9^  A  persQu  devisediall  his  lands,  afl^r  the  death 

PrS^^OwL  ^f  *"*^^®cutor,  to  A.  and  his  heirs  for  ever  j  but  if 

07.  *  he  died  leaving  no  son,  then  to  that  son  or  sonsof 
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his  executor  which  his  executor  should  think  fit  to 
ncniinate. .  i  . . 

I»rd  Keeper  Somers  decreed  that  this  was  a  good 
executory  devise ;  because  the  contingency  was  con- 
fined to  the  period  of  a  life  in  being. . 

SO.  R.  Ben  having  a  sister  who  had  been  formerly  Taylor  v. 
manied  to  one  Smithy  by  whom  she  had  issue  Au-  ^  Mod.'289w 
ffU9ta  Smith ;  and  afler^w^  married  one.  Wharton, 
by  whom  she  had  issue  a  son  called  Beniamin  and 
a  .diujghter  called  Mary ;  devised  his  estate  to  his 
sister  Elizabeth,  for  so  long  time  and  until  her  soi]t 
Benjamin  Wharton  should  attajn  his  full  age  oi,  ^}. 
years,  and  after  he  attained  that  age  then  to  the  said 
Benjamin  and  his  heirs  for  ever;  and. if  he  died 
before  his  age  of  21  years,  then  to  th^  heirs  of  th^ 

body  of  Robert  Wharton,  and  to  their  hei^  f^if  ^^Sb 
as  they  should  attain  their  age  of  SI  years. ,  The 
testator  died ;  Benjamin  died  before  he  attained  the 
age  of  21,  living  Jlobert^his  Fathe^;  ^nd  afj^erwards 
Robert  died.  .  :     . 

It  was  determined  that  the  executory  deyi^e  to 
the  heirs  pf  the  body  of  Robert  Whai^n  was^goocL 
Now  the  heirs  of  the  body  of  Robert  Wharton  could  J 

not  take  until  after,  their  father^s  death  v  for  nemo  est  ^ 

^a^e^  viventis :  and  .  since  that  heir  of  the  body  of 
Robert  who  should  attain  21,  might  not  have  been 
bom  before  his  father's  deatht  and  the  estate  could 
not  vest  in  him  until  he.  ajttained.21,  it  follows  thai 
the  estate  tnight  possibly  no$^ have  yested^ugll^ 
Uiat  limitation  imtil  tv^enty-one  years  after  the  de- 
termination  of  a  life  tJ^en  in  being. 

21.  Sir  W.  Stephens  devised  freehold  ^states  lo  Stepbentt. 
bi3  gntndson  William  Stephens,  his  heirs  ^Jid  assigtm  l^ra^228. 
for  ever }  but  in  case  his  $aid  grandson  W.  Stej^ns 
should  die  before  he  .attained  his  i^,of  21  .ye<tf^ 

Hh2 
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ihen  he  gave  tbe  same  to  his  granaaoa  Thomas 

^  Stephens,  his  heirs  and  assigns  for  ever ;  but  in  case 

his  grancbon  Thomas  Stephens  should  depart  Ibis 

life  bef<>re  he  attained  his  age  of  21  years,  then  he 

devised  the  said  lands  to  such  other  son  of  the  bodj 

of  his  daughter  Mary  Stephens  as  should  happen  to 

attahi  the  age  of  21  years,  his  heirs  and  ass^ns  for 

ever :  the  elder  of  such  sons  to  take  before  the 

younger,  &c. ;    and  to  the  several  and  respective 

heirs  male  of  the  body  of  such  son  and  sons,  and  the 

heirs  male  of  the  body  of  his  and  their  body  and 

.  bodies.  And  for  default  of  such  issue,  he  gave  the  said 

iands  to  all  and  every  the  daughter  and  daught^  of 

the  said  Mary  Stephens  in  tail  male ;  and  for  want  of 

such  issue,  he  devised  the  said  lands  to  his  brother 

^  Sir  Richard  Stephens,  his  heirs  and  assigns  for  ever. 

The  tastator  died  leaving  William  and  Thomas 
Stephens,  his  two  grandsons,  who  both  died  under 
age.  Soon  afler  the  death  of  the  testator,  Maiy 
Stephens  had  another  son,  who  attained  the  age  of 
21  years'^  and  the  question  was,  whether  this  execu- 
tory devise  to  such  unborn  son  of  Mary  Stephens,  as 
should  attain  the  age  of  21  years,  was  good. 

Lord  Talbot  directed  a  case  to  be  sent  to  the  Court 
of  King's  Bench,  and  the  Judges  of  that  Court,  Lord 
Hardwicke,  and  Justices  Page,  Frobyn,  and  Lee^ 
certified  their  opinion  that  they  did  not  find  any  case 
wherein  an  executory  devise  of  a  freehold  had  beea 
held  gbod,  which  had  suspended  the  vesting  of  the 
estate  till  a  s6n  unborn  shoidd  attain  his  age  of  21 
years,  except  the  case  of  Taylor  v.  Biddall  j  and 
having  caused  the  record  to  be  searched,  they  found 
it  agree  in  die  material  parts  with  the  printed  report. 
And  therefore,  however  unwflling  they  might  be  to 
extend'  executory  devises  beyond  the  rules  genenlly 
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aid  down  by  their  predecessors^  yet  upon  the  au-^ 
honty  of  that  judgment, '  and  in  conformity  to  se^^ 
reral  late  determinations,  in  cases  of  terms  for  years^ 
ind  considering  that  the  power  of  alienation  would 
lot  be  restrained  longer  than  the  law  would  restrain 
t,  viz.  during  the  infancy  of  the  first  taker,  which 
socdd  not  reasonably  be  said  to  extaid  to  a  perpetuity, 
ind  that  this  construction  would  make  the  testator^s 
ehole  disposition  take  efiect,  which  otherwise  would 
He  defeated ;  they  were  therefore  of  opinion  that 
he  devise  before  mentioned  might  be  good,  by  way  ' 
f  executoiy  devise. 

22.  In  a  case  which  will  be  stated  hereafter  it  was  I^Qg  ▼• 
leld  that  a  devise  to  an  infant  m  ventre  matris^  with  infra,G.'j9. 
.  limitation  over  upon  failure  of  issue  of  his  body  at 

he  time  of  his.  deaUi,  was  good»  which  ba^^  with  an 
Udwance  for  the  birth  of  a  posthumous  child,  and 
ugbt  also  conclude  with  it. 

23.  But  where  an  executoiy  devise  is  limited  on- an  ADenseafter 
vent  which  may  not  happen  within  the  period  above  jg|§^^^ 
lentioned,  as  upon  a  general  £iilure  of  heirs,  or  Heinorlssue 
isue ;  it  is  void.    Nor  is  it  material  in  such  cases 

ow  the  fact  actually  turns  out }  for  the  possibility,  at 
he  creation  of  such  executoiy  limitation,:  that  the 
vent  on  which  its.  existence  depends,  may  exceed, 
I  point  c£  time,  the  limits  allowed,,  vitiates  it  ab 
titio. 

24.  But  where  the  generality  of  the  word  heirs,  or  Unless 
Bue,  is  restrained  by  any  other  words,  to  the  period  '^s^^^""*^- 
ilowed,    the  devise  over  will  be  good.    Thus  a 

evise  over  after  a  devise  to  a  person  and  his  heirs, 
I  case  the  first  devisee  shall  happen  to  die,  leaving 
o  issue  behind  him,  has  been  held  good ;  these  words 
eing  construed  to  mean,  having  no  issue  living'  at 
le  time  of  the  peIBon^l  death. 

Hh  S 
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Porterr.  25*  A  ^rsoh  devisM  Sk^'ft^  fbtii«^ m  ^ A^^ 

3  tSe     ^rdfi-:*''^*^  I  give  i&d  dfeviae^^to  iny  scm  KIX, 

lis!""'   '    Ilia  heirs  and  assigns  fd#  eve»;  W  tU^^^ 

t^ement' wherein  I  now^lh^.  Btii  ofy  i^  iS;  tidi 
in  case  my  son  P.  D.  shall  liiappien  to  die  leaving  no 
istod  behfrid  him,  then  iriy  Ufii  wifettiall  iteceivearil 
taiei}Sb  i*nts  iWd  profits  <hertbfi"»  ' ' '  ^''  •  *  "  ^  ' 
' '  Ohaia:  ca^  lient  from  the  Court^  of  Chancery  to  tk 

C.  D;  took  under  thi«  will.  '     '    ^         *^^*       ' 

* '  Xiord  fcenyoh  ibd  thebtlterfaciges  were'ictf'op 

nion  that  this  case  was  not  to  be  disth^diAed  i 

Principle  fioin  <&at  of  Pells' v^'Browit;  andcerfifiel 

m^tiie  fonowfng>rdrds  :-^^  Having  b 

^  case  kbdve  refi^rred  to  iis»  we  are  of  opmionflUl 

P«D.  tddc  an'  estate  in  fde  sidple  in'  the  ptevnM 

^dbove  -devised  to  him.    But  as  R  d:  died^nSM 

issue  living  at  the  time  of  his  dekth^  we  idedtopi 

mem  thkt  the  further  dis|>osition  made  by  the  testato 

'  %'  that  fevent,  is  ^6od  bjr  way  of  exeifiito'iy^  devne.^ 

RoeyJefferj,^  *  «R  *A  ^ersdn*  devls^-'a  ^dwefflfig  house  to**lii 

7TefmE.     grahdsott  T.  TrisweB  and  His  heirs  fo^  ever:   Baeii 

case  hi^  siud  grahdsbn  shbiSd  depart'  this  fife,  fl£ 
ieact  n6  issue^theii  fiis^willwasthat  the  said  dwelliiM 
house/ &c.'  should  be  and  return  to  K  M.  and  S.,-  a 
%hesihrviV(M^or  survivotof  thedi.  '- '  ' 

Lord  Kenyon  said^  nothing  could  be  clearer  'n 
point  of  law,'  ihaii  that  if  ah  estate  were  given  to  A 
in 'fee;  and  by  way  of  executory  devise,  an  dfatt 
was  given  over,  wfaich  might  take  pliatce  within  a  Ifl 
Of  lives' in  beihg,  and  twenty-one  years  and  thefififi 
{iod  of  a  year  after ; '  the  latter  wa^gcx)^  by  ifiji 
executory  devise.  The  question 'Iherefisre  in  tU 
and  WBoikr  eases  was»  whether  from  the  whole  coota 
of  the  will  it  could  be  collected  that,  when  an  estot 


<«rM  given  to  A.  imd  his  heks  for  eve^  but  if  he  die4 
imtiidut  issue,  cdien  over^  the  tfeslaitor  meant  Aymg 
-^dthout  issue  living  at  thr  death  of  the  fint  take£i 
13i8t  the  ruler  was  settled  so  loog  ago  as  in  the  reign 
of  James  rl.,;  in  the  case  of  Pdlsv.  Brown  :  that -case  ante»  j5. 
lud  never  been,  questioned  or  ahaken,  but  had  been 
-adverted  to i»  an  authority  in-  every  subsequent  case 
respecting  executory  devisea^  It  was;  cdnstdered  ^as 
a^  earcKnad  jpoint  onthis  heid  of  the  kw>  i  and  .could 
not  be  departed  from' without  idoing  aesniicfa  violence 
to  the  established'Iaw  oftiieiand  as  (it  was  supposed 
by  the  ddTendant's  counsel)  ^the  Court  rwould  do,  iT 
they  decided  this  case  against  fatms   v    \ 

On  looking  through  the  whole!  of  the  wil}»  the 
Court  had  no  doubt  the  testator  meant  that  &xd 
dying  without  issuip  should  be  confined  to  a.fafluie  of 
^JBSue  at  the  death  "of  the  first  taker ;  for  the  persons 
'to  whom  it^pjma  given  over  were  then,  in  existent^f. 
<and'tifb  estat^a  only  given  to  tibem«    Taking  all  this 
into  consideration  together,  it  was:  impossible  not  to« 
*8ee  that  the  failure  of  issue  intended  -by  the  testator^     . 
'  wasr  to  be,  a  failure  of  issue  jat  the  death  of  tiie  ifirst 
taker ;  and>  tf  so,,  the  rule  of  law  was  not  to.becon^ 
troverted  y  it  was  merely  a  qpestion  of  intention,  and 
the  Court  ^sras  clearly  of  ofunion  that  there^was  xio 
doid^t  about  the  testatx>r^6  intention*. 

S7«  In  the  case  of  a  devise  in:  fee,  with  an  executoiy  Curtesy  at- 
devise  ovei^  it  has  been  lately  held  that  a  right  to  ^Bstoti?* 
curtesy  attaches'  oa  the  first  estate,  and  is  not  d^- 
^feated  by  its-  determination* 

28.  Joseph  Sutton^  devised  to  trustees  and  their  Buckworth  r^ 
hfeirs,  in  trust  to  appljr  the  rented  for  the  maintenance  ^j[^®*'*j 
•  and  education  of  his  grand-dau^ter   Mary  Barrs,  voL  1.332. 
-till  she  should  arrive  at  the  age  of  21  years,  or  be  \^'^^'^' 
married  ^  and  ftom  and  after  the  said  Mary  Barrs 
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should  be  married,  he  gave  the  said  lands  to  the  sai^ 
Mary  Barrs,  her  heirs  and  assigns  for  ever ;  but  hi 
case  the  said  Mary  Barrs  should  die  b^>re  she  at- 
tained the  age  of  21  years,  and  ^thoutleaving  iasue, 
then  from  and  after  the  decease  of  the  said  Mary 
Barrs  as  aforesaid,  he  gave  and  devised  the  said  estates 
to  his  grandson.  .  Mary  Barrs  married  Solomon  Han- 
ford,  and  had  a  child  who  died  in  her  lifetime ;  she 
died  soon  after,  being  under  the  age  of  21  years,  and 
without  leaving  any  issuer  Solomon  Hanfiml  llie 
husband  received  the  rents  of  the  estate  during  the 
coverture  in  right  of  his  wife.  - 

A  question  was  reserved  for  the  opinion  of  Court 
on  this  case,  whether  Hanfordwas  entitled  to  be 
tenant  by  the  curtesy. 

Lord  Mansfield  said,  the  right  of  tenant  by  the 
curtesy  existed  at  the  common  law ;  and  the  neces- 
sary points  were,  that  the  wife  be  seised  of  an  estate 
of  inheritance,  which  by  possibility  might  descend  to 
^  her  issue,  and  that  issue  should  be  bom.  Estates  at 
common  law  were  either  absolute  or  conditional; 
curtesy  was  incident  to  both,  and  existed  when  tlie 
wife  died  without  issue  inheritable,  which  let  in  the 
reverter.  As  to  fees  conditional,  the  estate  did  not 
become  absolute  by  the  birth  of  a  child  inheritable, 
but  in  odium  of  perpetuities,  it  was  for  a  special 
purpose  become  absolute,  if  issue  were  bom ;  that  is, 
the  donee  might  alien ;  but  the  estate  was  to  descend 
and  ^evert,  according  to  the  entail,  if  not  aliened.  At 
common  law  the  only  modification  of  estates  expressly 
limited  was  by  condition ;  the  statute  of  uses  in- 
troduced more  qualifications  of  estetes,  expressly 
limited.  About  the  reigb  of  Elizabeth  and  James  I. 
many  cases.in  odium  of  perpduities  were  determined, 
to  prevent  and  defeat  such  an  application  of  the 
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statute  of  uses.  The  Courts  leaned  against  contipgent 
limitations  over;  but  having  gone  a  great  way  on  that 
side,  they  began  to  think  they  went  too  far.  New 
devices  were  contrived  at  the  time  of  th  e  troubles^ 
and  practised  after  die  restoration,  such  as  trustees 
to  preserve  contingent  remainders,  and  executory 
devises.  It  was  not  long  that  the  bounds  of  them 
had  been  settled :  it  was  in  his  time  that  th^  courts 
first  held  they  might  wait  during  a  life  in  being,  and 
twenty-one  years  after.  Now  it  was  contended  that 
this  was  a  conditional  limitation:  it  was  no  such 
thing,  there  was  no  condition  in  it }  it  was  a  contin- 
gent limitation.  If  it  was  a  limitation  it  did  not 
defeat  the  right  of  the  husband  to  be  tenant,  by  the 
curtesy ;  the  husband  might  be  tenant  b3r!the  ciurtesy 
though  the  estate  was  spent*  But  how  was  it  when 
she  was  alive ;  here  the  wife  was.  seised  in  fee  simple 
during  her  life,  and  such  an  one  as  the  issue  might 
inherit,  if  they  had  not  been  disappointed  by  death. 

Judgment  was  given  that  Hanfprd  was  entitled  to  241  a.  »» 
be  tenant  by  the  curtesy. 
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Section  1. 

THE  second  sort  of  executory  devise  is  where  the 
devisor^  without  departing  widi  the  immediate 
fee,  gives  a  future  estate  of  freehold,  to  arise  either 
upon  a  contingency,  or  at  a  period  certain,  unpre* 
ceded  by,  or  not  havii^  the  requisite  connexion  witb» 
any  immediate  freehold,  to  give  it  e£^t  as  a  le* 
mainder. 

2.  Thus  where  a  person  devised  lands  to  J.  S*  for 
five  years,  to  commence  at  the  next  Michaelmas  after 
the  death'  of  the  testator ;  remainder  to  C.  and  Ii^ 
heirs.    The  testator  died  before  Michaelmas.  It  wtf 
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jigreed  that  the  devise  over  was  good  as  an  executory 

devise; 

3.  So  where  A.  devised  lands  to  B.  in.  fee.  to  ^^^  ▼• 
comltnence  and  take  effect  six  months  afler  the  tes-  1 1^^^.  79^, 
tator's  death;  ihis  was  adjudged  to  be  a  good  ex- 
ecutoiy  devise. 

^  4^«  A 'devise  to  an^  infant  in  wntre  matris^  is  an  i  Freein.244. 
executory  devise  of  this  kind^  as  it  necessarily  206.^'* 
implies  a  disposition  to  take  efiect  at  the  birth  q£  the 
diild.    Such  a  devise  was  formerly  hdd  void }  but  it 


was  always  understood  that-  a  devise  to  an  ipfant,  ^°^}^^' 
when  he  should  be  bom^  was  good  as  an  executory  1  Lev/lS5, 


r  5«  Mr.:Eeanie  says,  where  a  particular  estate  of  ^"^  Dev  21. 
freehold  is  first  devised,  capable  in  its  own  nature  of 
s^porting  a  remaind^,  followed  by  a  limitation  not 
immediately  connected  with,  or  commencing  from  its 
expiration;  as  iJie  latter  limitation  is  incapable  of 
taking  efiect  as  «  remainder,  there  seems  to  be  no  o)b- 
stacle  to  its  validity  as  an  executory  devise.  Therefoi;e, 
although  in 'the  case  of  a  lease  for.  life  to  A.,  and  after 
thet  death  of  A»  wA  one  dqy  after,  that  the  land  shall 
iiuiiain  to  ^B.  ^  lifej  it  seems  that  the  limitation  to 
B.  is  void  a^  a  remainder,  because  not  to  take  efiect 
immeiUately  -  upon  the  determination  of  the  first 
estate*; -yet  in 'the  case -of  a  3imilar  limitation  by 
will,  Ifiere  appears  to  be  no  ground  for  denying  eflkct  , 

to  scteh  ulterior  limitation,  as  an  executory  devise. 
— '6y'In  consequence  of  the  rule  already  stated,  that  Devises  of 
no  devise  shall  be  considered  as  executory,  which  ^^"  *®"^ 

,  _^   J  .   •    ^  ,  ,  sometimes 

mi^  be  supported  as  »remamder;  several  cases  have  supported  as 
arisen  where  there  has  been  a  devise  of  a  particular  ^^"'^'^^^r*- 
^tate,  with  a  devise  over,  in  whic^  the  devise  over 
has  been  held  to  be  a  remainder,  supported  by  the 
preceding  particular  estate. 


I 

t 
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lute,  §  2.  7-  Thus,  in  Vays  case,  Lord  Talbot  said,  that  if 

the  testator  had  lived  to  Michaelmas,  then  it  had 
been  a  good  remainder. 

Purefoy  v.         8.  A  testator  devised  to  his  wife  for  life,  and  to  her 

fs^^d^fio  ®^°'  ^^^  *^®  death  of  his  mother,  if  she  should  have 

a  son ;  and  if  such  son  should  die  within  age,  then 
to  the  right  heirs  of  the  devisor.  The  testator  died 
without  issue ;  his  wife  married  again,  and  had  a  son? 
It  was  adjudged  that  the  estate  limited  to  that  son. 
was  n6t  an  executory  devise,  but  a  contingent  re- 
mainder ;  because  the  mother  had  an  estate  of  free- 
hold capable  of  supporting  it. 
1^  9-  George  Mussell  devised  lands  to  Elizabeth  his 

Moigan,        wife  for  life,  remainder  to  his  son  Ebenezer  Mussell, 
763^""      *  for  ninety-nine  years,  if  he  should  so  long  live;  and 

afler  the  several  deceases  of  his  wife  and  son,  to  the 
heirs  of  the  body  of  Ebenezer. 

The  question  was,  whether  the  devise  to  the  heirs 
of  Hie  body  of  E.  should  be  considered  as  an  execu.* 
tory  devise,  or  as  a  contingent  remainder. 

Lord  Kenyon  sajd,  if  ever  there  existed  a  rule 
respecting  executory  devises,  which  had  uniform^ 
prevailed,  without  any  exception  to  the  contrary^  it 
was  that  which  was  laid  down  by  Lord  Hale  in  the 
case  of  Purefoy  v.  Rogers.^— That  where  a  contin- 
gency is  limited  to  depend  on  an  estate  of  freehold, 
which  is  capable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise,  but  a 
contingent  remainder.  And  therefore  the  Court  de- 
termined that  the  devise  to  the  heirs  of  the  body  of 
Ebenezer  was  a  contingent  remainder,  which  was 
originally  supported  by  the  estate  for  life  devised  to 
Elizabeth,  and  was  defeated  by  her  death  before  that 
of  Ebenezer. 
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10.  Whenever  the  first  devise  can  be  construed  to 
pass  an  estate  tail  only,  the  devise  over  will  be 
deemed  a  remainder  expectant  on  the  determination 
of-the  estate  tail,  and  not  an  executory  devise. 

11.  John  Spalding  having  issue  three  sons,  John,  Spal^v. 
Thomas,  and  William,  devised  lands  to  John  the  c^c^*i85.' 
eldest  son,  and  the  heirs  of  his  body,  after  the  death 

of  Alice,  the  devisor's  wife ;  and  if  John  died  living 
Alice,  that  William  should  be  his  heir.  John  died 
in  the  lifetime  of  Alice,  leaving  a  son. 

It  was .  determined  that  the  construction  of  the 
will  should  be,  that  if  John  died  without  issue,  living 
AHce,  William  should  have  the  lands ;  and  that  it 
should  not.' be  construed,  where  he  limited  first  to 
John  and  the  heirs  of  his  body,  that  by  this  limitation 
he  intended,  if  he  died  living  Alice,  that  William 
should,  be  his  heir,  John  having  issue,  and  thereby 
to  disinherit  the  heirs  of  John's  body. 

IS.  A  testator  having  charged  certain  legacies  on  Wealthy  t. 
his  lands,  devised  that  in  case  his  son  T.  should  ^^^  ^ 
happen  to  die  before  he  married,  or  being  married  Hardwickej 
should  have  no  children,  then  his  lands  should  re- 
main and  descend  equally  to  his  daughters  and  their 
heirs,  paying,  &c. ;  and  In  case  both  his  daughters 
should  die  without  being  married,  or  being  married 
should  have  no  children,  then  he  willed  that  all  his 
estate  should  descend  to  I.  M. ;   and  at  the  end  of 
the  will  he  gave  and  devised  all  his  estate,  real  and 
personal,  not  already  disposed  of  by  his  will,  to  his 
sonT. 

After  the  testator's  death,  his  son  T.  entered, 

suffered  a  recovery,  and  died  without  issue ;  upon 

which  his  sisters  entered,  sufiered  a  recovery,  and 

,  died  al3o  without  issue  j  and  then  the  Jieir  of  I.  M. 

entered. 
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The  question  was,  whether  tiie  devise  to  L  M.  was 
aremainder  depending  on  a  partacukur  pfecedingealate 
in  the  son  and  daughters,  or  an^xeeitfco^  devise.-  - 

Lord  Hardwkke  said,. there  were  twa  odes  wkich 
went  a^  great  way  in  detenaimng  thficase;.  .first, 
that  no  linutatjon  fihpidd  be  consbruedito^aneze- 
cutory  devise,  if  it  could  be  made  good  :by  wa^t  cf 
remaiadw.i  Sepwtdly,  4^hat  it  was  immatenal^n. a 
will  which  words  were  first  or  last,  as  the'Construa- 
tion  must  be  made  upon  ik/^  whole  will  v^nd  here,  in 
thlP  subsequent  part  of  .the  will,  these,  was  an  express 
devise  of.  al) .  the .  residue. ;  so  that^ ..  taidng^^die  4wo 
dwaes  .together,}  .the]?e  was  an  expness^idevise  to  the 
sell;  and  itwm  given  by  the  word^estate, -which  was 
sufficient  to  canry  the  fee.f  so  that  it  amounted- to  a 
detvise  to  the  son  an4  his  hms,  and  if  he  died  with- 
out issue,  jeipswider  over ;  which  was  an  estate  taiL 
But  if  that  were^  not  90  dear,  yet.as  to  the  daughtan 
no  objection  could  be  raisied ;  for  there  waa  a  devise 
to  thcim,  and  if  they  died  without  issue,  &c« ;  so  that 
their  recovery  was  suffident  to  bar  the  remainder: 
and  the  limitation  .being  cleaily  good  as  a  remakider^ 
could  not  be  considered  as  an  executoiy  ^levise* 
Must  vest  IS.   The  rulfiis :  established  fi>r  preventing'*  p^rpe- 

within  the      tuities  are  sppUed^  to.  the  second  sort,  of  execuUxy 
scribedabove.  devises  as  well  as  to  the  first;  and  ther^nre  in  all 

cases  where  a  freehold  estate.is  devised,,  to  commence 
mjiiinroy  it  most.irest  within  the  compass  of  a.  life  or 
lives:  in  beigig,  and:  twenty-one  years  and  a  few 
months  after,  otherwise  it  will  be  void*  .     . 

.  14.  It  should  bowevex  be  observed  here,*  that  by 
the  time  of  vesting  is  meant  the  vesting  of.  fUe  free- 
liold.;  for  dthough  land  should  be  limited  for  a  loi^ 
term  of  years,  with  remainder  to  the  unborn  son  of 
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a  person  then  living,  this  executory  devise  to  soch 
ttobofn  son  would  be  good^  because  the  viSsting  of 
tiie  freehold  is  confined  to  :the.  period  of.  a  life  in 
bdng.;  f<Mr  upon  the  birth  of  sui^  son,  the  freehold 
would  vest  in  hini»  or  upon  the  death  of  such  per«> 
flOBy  without  leavingta  mo^  either,  actually^  born:  orrin 
ventre,  mairis^  it  would  .vest  in  some  other,  persooi 
aubject  <mly  in  eithor.caae  to  the  -preceding  tetm.  • 
.  '  15.  W«  Gore  devised  certain  huids  to  trustees  and  Gore  ▼.  Goi«« 
their  heirs,  to  the  use/ of  the  siid  trustees  fer  five  ^^'^™-28, 
lumdred  years^  upon  serand.  trustSit  uid  from  and 
after  the-rdetemnnataoQ  of  that  estate,  thra  to  the 
use  of  the  first  and  other  sons  of  the  testator^s 
ddfst  ton  Thomas  Qore  in^  tail  nude,  remainder 
over.  Tliomas  Gk>re  had  no  child  whoi  the  testator 
died^  bnt  afkorwards  had  a  son. 
-  Hie  Court  of  K.  B.  was  of  (pinion  that  the  devise 
to  the  eldest  son  i)f  Thomas  Gore  was  void :  that 
it  could  not  be  good  as  a  remainder,  for  want  of 
a.  freehold  to  support  it ;  and  that  it  could  not  take 
effect  as  an  executory  devise,  because  it  was  too 
remote,  viz.  after  five  hundred  years.  But  the  case 
having  been  sent  to  the  Court  of  K.  B*  some  years 
after.  Lord  Hardwicke,  Ch.  J.,  together  with  Justices 
Sage,  Probyn,  and  Lee,  certified  their  opinion, 
against  that  of  their  predecessors,  '*  that  this  was 
a  good  executory  devi^e^  and  not  too  ^remote ;  for 
k  must  in  all  events  one  way  or  other  happen  upon 
the  deatii  of  Thomas  Gore^  whether  he  should  have 
a  son  or  not ;  and  either  upon  the  birth  ai  the  soi^ 
m  upon  his  death  without  issue,  the  freehold  must 
vest.'* 

.  16.  Where  an  estate  is  devised  to  a  person  upon 
im  event  which  is  too  remote,  a  devise  over  depend- 
ing on  the  same  event  is  also  void. 
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FfoeUMtr.         17.  Maty  Ptoctor  devised  to  the  first  or  odw 

2^ Ibck.    *^°  ^  ^^^  grandson  Thimias  Proctor   that  should 
358.  be  bred  a  deigyman,  and  be  in  holy  orders,  andto 

his  heirs  and  assigns^  all  her  right  of  presentation' to 
the  rectory  of  West  Coker:  but  in  case  her  said 
grandson  Hionias  Broctor  should  have  no  son,  then 
she  gave  the  said  presentation  to  her  grandson  Tho- 
mas Moore,  his  heirs  and  assigns  for  ever.  Thomas 
Pk'octor  died  without  having  ever  had  a  son«  The 
question  was,  whether  these  devises  were  good  or  not 
It  was  contended  that  the  first  devise  was. void,  as 
being  too  remote ;  for  Thomas  Proctor  had  no  son 
bom  at  die  time  of  the  death  of  the  testatiix;  and 
if  be .  ever  should  have  a  son,  he  would  not  neses- 
saiily  be.  in  orders  within  twenty-one  years  after  his 
birth.  By  the  canons  of  the  church  no  person  could 
b^  admitted  into  deacon^s  orders,  before  the  age  of 
twenty'three,  without  a  faculty ;  nor  could  he  be 
ordained  priest  before  twenty-four.  And  the  devise 
to  Thomas  Moore/  was  liable  to  the  same  objection^ 
on  account  of  the  remoteness  of  the  contingency  cm 
which  it  was  to  take  efiect ;  for  supposing  there  had 
•been  no  previous  devise  to  the  son  of  Thomas 
Proctor,  the  devise  to  Thomas  Moore  would  be  to 
him,  if  Thomas  Proctor  bad  no  son  in  orders  ^  hot 
no  time  was  fixed  for  his  taking  orders ;  and  such 
devise  being  void  in  its  original  creation,  could  not 
be  xnade  good  by  the  subsequent  circumstance  of 
Thomas  Proctor's  having  no  son ;  and  the  devises 
*  could  not  be  considered  as  alternate.  The  Court 
was  clearly  of  opinion  that  the  first  devise  to  the 
son  of  Thomas  Proctor  was  void ;  from  the  uncer- 
tainty as  to  the  time  when  such  son,  if  he  had-  any* 
might  take  orders.  And  that  the  devise  over  to 
Moore,  as  it  depended  on  the  same  event,  was  also 


iroid;  &r  the  words  of  the  will  would  not  admit  of  2  BlacL  IL 
the  contingency  being  divided^  a9  wa3  the*  case  in 


r  I  '*»  u  't 


V.  Phelps.    And  there  was  no  instwdce  in 
a  limitation  afi;er  a  prior  devise^  wludi  was 
void  ^  firom  the  contingenc j  being  too  remote,  had 
been  let  in  to  take  efiect ;  but  the  contrary,  was  ex<- 
presdiy  decided  in  the  House  of  Lorda»  in  the  case 
of  the  Earl  of  Qiatham  v.  Tothill,  in  which  the  «Bit>-IWK 
Judges  fbfunded  their  opinion  on  Battetfidd  v.  Bat-  i  Ves.  134. 
terfield.    Consequently  the  heir  at  law  of  the  testa- 
trix was  entitled.    .    -  /  «     ^ 
,  18.  In  consequence  of  the  rule  thttt  mx  estate  ADemeafter 
devised,  to  commence  m  Juturo^  must  vest  within  Fuiureof 
the  period  above  mentioned,  a  devise  after  failure  of  ?^^*"  orlswe 

*  18  too 

the  issue  or  heirs  of  A.,  where  no  estate  is  already  remote, 
vested  or  given  by  the  express  words  of  the  willy  or 
arises  by  implication  to  sudi  issue  or  heirs,  is  void  in* 
its  creation*  For  if  A.  should  have  heirs  or  issue, 
th^  might  last  for  ever ;  and  while  they  did,  there 
•would  '  be  nobody  who  could  bar  the  estate  thus 
devised ;.  so  that  a  perpetuity  would  be  created. 

19*  T.  C.  being  tenant  for  life,  with  remainder  to  Wright  t. 
his  wife  for  life,  remainder  to  his  own  right Jieirs,  gvisuAb/ 
made  his  will,  inwhich  were  these  words :-— <^  Item^   i^^- 
my  land  at  W.  my  wife  Mary  is  to  enjoy  for  her  life ; 
after  her  death,,  it  of  right  goes  to  my  daughter 
Elizabeth  fi>r .  ever,  provided  she  has  heirs.    But 
if  my  said  daughter  dies  before   her  mother,  or 
without  hdrs,  and  my  said  wife  Mkry  should  marry 
3gain;  .and  idiould  have  heirs  male,  I  beqneiath  all 
:my  said.right  in  W.  to  her  heirs  male. fay  Jier  seoond 
Imsband." 

t    Mary  the  wife  died  before  Elizabeth  the  dauj^ter, 
iiiit:  Mary  had  married  a  second  huidband, :  and  had 

Vol.  VI I  i ...  :  .      .     . 
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issue  male ;  and  the  questuMi  was,  whether  the  detin 
to  them  n^as  good« 

It  wM  resolved,  that  no  estatewM  devised  to  tiw 
daughter  ;  idiat  was  said  in  Uie  wfli  respecting  ho; 
beingoniy  a  declaration  how  she  was  to  ea^ayAe 
estate ;  for  the  testator  could  not  sarf^  ^'  It  of  righi 
goes  to  my  daughtetv''  if  she  daubed  under  ths 
wilL    It  was  therefore  a  devise  after  ageneral  fiuhue 
of  heirs  of  the  daughter^  which  was  too  remote* 
Lao^bo-       .  .20.  Sir  Gteorge  Lane/upon  liie  muriage  of  his  son 
SBro.PftrL    JamesLane,  settled  certam  lands  to  the  use  <^  faimidf  < 
^^  ^^*        for  life,  remainder  to  histsKin  James  Lane  for  d9  yaus^ ' 
,  if  he  should  so  iongUve,  remainder  to  trustees  jBd 

their  heini  during  theli&  of  James,  to  support  con*  >j 
tingent  remainders ;  remainder  to  die  first  and  cAa  ^ 
sens  of -the  said  James  by  his  then  int^idedwifieti 
successively  in  tail  male ;  remainder  to  the  heirs  mtk  ^ 
of  the  body  of  James ;  remainder  to  the  ri^t  hdn  I 
of  Sir  George*  The  marriage  was  had*  and  afto^  i 
wardsSir  George  made  his  will,  and  devised  the  hmds  1 
comprised  in  the  settlement,  on  failure  of  issue  of  tfas 
body  of  James  Lane,  and  for  want  c£  heirs  male  of  his  ^ 
own  body,  to  his  daughter  Frances  Lane,  imd  tfca  < 
heirs  of  4ier  body.  And  in  a  subsequent  part  of  his  i 
will  he  devised,  that  if. his  son  James  should  diewitk  a 
out  isstie  male^  and  his  (the  testator's)  wife  survised  i 
him,  his  wife  should  have  bis  house  and  park  at  B.  ^ 
during  her  life.  ,         i 

After  the  death  of  Sir  G.  Lane  (wiio  became  Loai-f 
Laneriborough)  leaving  the  said  Jiunes  his  onfy  am  i 
and  heix^  and  two  daughters  by  his.  fiiat:  wife,  andlhe  i 
said  Frances  Lane  by  his  second  wife ;  the  tmleil^ 
joined  with  James  Lane  in  making  a  teokit  toithe^ 
praecipe ;  ,and.a  itommon  xecovety  was  solBbied  ofibe 
estates  comprised  in  the  Mttlement         .  .  { 
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Jsmek*  Lane  Lord  Laoddbomogh  '4ifid  without 
88ue»  and  Frances  Lane  married  Henry  Fox,  .and 
lied  lea^ng  iaiiue  George  Fox  her  ^eldest  sen,,  "wbo 
wrought  an  ejectment  for  the  recovery  of  the  estate^ 
1  special  verdict  was  founds  and  judgment  was 
(iven  in  the  courts-  of  Excheipier  and  Exchequec 
%amberin  Ireland,  for  the  plaintaiF  Fox*  ... 

An  appeal  was  brought  to  the  House  of  Leeds  of 
Snglandy  -mkd  two  questions  were  put  to  the  Judges; 
ML  Whether  Lord  James  took  any  other  or  greater  Caiet  temp. 
*ate%  the  will,,  than  by  the  settlement*    To.  which  '^^^  ^*^' 
hey  aafiWere4,  that  Lord  Jametf  could  not  lake  any 
«lite  tail,  no  alteration  bdng  made  by  the  will  ^ 
ud  that  no  estate  was  raised  t^  Lord  JameS)  by: 
i^oation.    2.  Whether*  Frances  Lane  took   iemjy 
state  under  tiie  wtU  of  Lord  Geovge.  To  iniiich  they) 
mnrered,  that  she  took  no  estate  whatever,  but  that 
lie  deviBe-to  her  was  absolutely  void  in  its  jcreation, 
s  being  on  too  iiemote.aoontingeBey.    Whereupon  Vldeinfra, 
he  judgment  was  reversed*  ^^' 

91*  Mrs*  MoBtyn,  on  the  marriage  of  her  iiiece  Goodman  t. 
bs«  Wynn,  who  afterwaids  became  her  heir  at'  law,  f  5wa^^R^ 
ith  Doctor  Wynn,  entered  into  articles,  covenimting.  188.  Doug. 
^'SettLe  an*  estate  for  life  on  Mrs.  Wynn,  with  re*  videFeame's 
isinder  to  the  issue  of  that  marriage  in  tail,  with  Coot.  R.  6tli 
le  iev)M?sion  to  herself  in  -  fee,  whenever  Doctor 
fytn  should  have  settled  his  own  estate  to  the  same 
M.    Mrs.  Mostyn  by  her  will,  reciting  the  articles^ 
kre  ber  'equitable  reversion  in  the  premises  to  the 
srs  of  the  body  <^Mrs.  Mostyn  by  any  after4aken 
Mbandt  and  for  want  of  snch  issue,  remainder  over 
^Charles  Ubyd  in  ^tafl^    Mrs.  Wynn  died  without 
U^  living  her  husbandr  > 

Itwas  determined  that  this  was  a  feture  executory 
svise  of  the  revertioB  to  the  heirs  of  the  body  <^ 

Ii« 
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Ifo.  Moslyn,  by  her  second  husband,  daring  tiie 
Habergfaam  first  marriage^  on  failure  of  heirs  <^  her  body  by  bar 
iTumR.  first  husband ;  which  was  too  remote,  and  thefefixe 
W.         *     void. 

K«5^P^^*v  22.  There  are,  however,  some  cases  in  wiiieh  a 
of  a  Revcr-  devise,  after  a,  general  failure  of  heirs  or  issue,  is  good, 
*^'^*  Hist,  where  a  person  entitled  to  a  reversion,  expee- 

iant  on  the  determination  of  an  estate  tail,  devnes 

the  lands  to  another,  after  failure  of  issue  of  tiie 

'  tenant  in  tail }  this  is  held  to  be  an  immediate  devise 

of  the  reversion,  and  therefore  good.    Tor  the  estate 

devised  commences  upon  the  death  of  the  testator ; 

and  the  words  which  have  a  fiiture  prospect  aie^used 

to  denote,  not  the  commencement  of  the  estate 

devised,  but  the  event  on  which  the  estate,  shall  take 

effect  in  possession ;  and  there  can  be  no  danger  cC 

a  perpetiiity,  because  the  reversion  thus  devised  mi^ 

be  barred  at  any  time  by  a  recovery,  suffered  by  the 

'  person  having  the  preceding  estate  tail. 

Badger  t.  23.  Thus  where  a  person  conveyed  his  estate  to 

ix^W     ^^  use  of  himself  for  99  years,  if  he  should  ao  loq; 

523.  live,  remainder  to  his  wife  in  the  same  manner;  ra- 

1  Salk  232  ... 

mainderto  his  son  in  the  same  manner;  renaaindev 
*  to  trustees  and  their  heirs,  during  the  lives  of  dis 
father  and  son,  to  preserve,  contingent  remMBdeti{ 
remainder  to  the  first  and  other  sons  of  the-ten  m 
tail  male ;  remainder  to  the  father  in  fee.  The  fathei 
made  his  will,  and  after  reciting  the  settlenien^  de^ 
vised  the  lands,  after  the  death  of  his  son  widuwl 
.  issue  male,  to  another  son. 

•  It  was  objected  that  the  devise  wlss  execttUqr; 
and  as  it  could  only  take  efibct  on  the  death'  of  tiis 
son  without  issue,  it  was  void,  as  bdng  too  itenla. 
But  to  this  it  was  answered,  that  herb  aman  eotillBd 
toaseversion,  expectant  on  aa estate  tai^  d»viiedi( 
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after  the  death  of  the  teiiAut  m  tail  n^thout  issue, 
to  another :  this  was  not  an  executory,  but  an  inir 
loeciiate  devise ;  and  the  words,  ^*  from  and  after/* 
w^ere  only  a  declaration  when  it  should  take  effect  in 
possession.  If  the  son  had  not  an  estate  tail  in  the 
land,  but  the  devises  had  been  after  the  death  of  a 
stranger  without  issue,  they  would  have  been  execu- 
tory devises,  and  void  by  reason  of  the  remoteness ' 
of  the  possibility ;  but  here  they  were  limited  after 
the  determination  of  ,the  particular  estate. 

24.  InthecaseofLanesboroughv»FoxMr«Feame  ante,  J  20.  • 
observes,  that  the  limitation  to  the  daughter  was  D6n326/  ^ 
future,  to  arise  after  failure  of  issue  of  the  body  of 
James  Lane,  and  the  heirs  male  of  the  body  of  the 
testator.  Now  there  was  no  subsisting  estate  ex- 
tending to  the  issue  of  the  body  of  James  Lane 
generally,  the  settlement  being^  confined  to  his  &st 
and  other  sons  in  tail  mal^  and  the  heirs  male  of 
his  body :  nor  indeed  was  tthere  any  estate  tail  in  the 
testator  himself  to  extend  to  the  heirs  male  of  has 
own  body :  therefore  the  estate  devised  by  the  tes- 
tator to  his  daughter  could  not  be  considered  as  a 
reversion  expectant  on  such  preceding  estates.  And 
thou^  it  should  be  granted  that  as  the  testator  had 
but  one  son,  and  there  was  a  limitation  by  the  settle- 
ment to  the  first  and  other  sons  of  such  son  in  tail 
male,  the  devise,  for  want  of  heirs  male  of  the  tes* 
tator's  own  body,  might  have  been  constmed  as  a 
devise  of  the  reversion,  expectant  on  failure  of  the 
sons  of  his  son,  and  the  heirs  male  of  their  bodies^; 
yet,  as  there  was  no  pre-existing  estate  extending  to 
issue  female  of  the  body  of  James  L«ane,  it  was  im- 
possible to  consider  the  devise  on  faSiire  of  issue 
generally  of  the  body  of  James  Lane,  as  the  d)3vise 
of  a  reversion  Expectant  bn  failure  of  such  isstte  f 
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there  being  qo  preceding  estate  extending  to  that 
period ;  consequently^  unless  such  a  preceding  estate 
Was  raised  by  implication,  which  wa&  not  admitted, 
the  devise  to  the  daughter  was  not  the  deviw  of  a 
reversioni  but  was  an  executory  limitation,  unsup- 
ported by  any  preceding  estate ;  and  being  not  to 
take  effect  till  after  a  general  failure  of  i^^sue,  was 
therefore  too  rempte. 
Jones  V.  S5«  Sir  William  Morgan,  upon  his  marriage  with 

3  Bro!parL   1^7  Raqhel  Cavendish,  settled  certain  estates  in 
Ca*'d22.        the  counties  of  Monmouth  and  Glamorgan,  upon 
Coqu  Rem.   himself  for  life,  remainder  to  trustees  to  support 
A  ^  ^^  3     contingent  remainders ;  remainder,  subject  to  a  join- 
ture .r^it-charge  to  his  wife,  to  his  first  and  other 
sons  by  Lady  R.  C.  successively  in  tail  male ;  rever- 
sion to  himself  in  fee.     Afterwards  Sir  W.  Morgan, 
having  two  sons  by  that  marriage,  WiUiam  and  Ed- 
Ward,  made  his  will ;  and  after  giving  certain  specific 
things  to.  his  wife  and  his  sons,  and  making  a  dis- 
position of  other  lands  in  the  said  counties,  which 
he  had  purchased  after  his  marriage,  he  proceeded 
in  these  words : — ^*  And  forasmuch  as  it  is  my  willy 
intent,  aod  meaning,  that  in  case  my  said  two  sons 
now  living,  or  any  other  son  or  sons  of  mine  law- 
i^y  begotten,  hereafter  to  be  bom,  should  die  with- 
out issiie  male  Xyf  their  bodies,  or  of  the  body  of 
some  or  ope  of  them,  lawfully  to  be  begotten ;  after 
their  respective  decease,  witliout  issue  male  as  afore-   | 
aaid,  that  then  all  and  singular  my  messuages,  &c. 
within  the  several  counties  of  Monmouth  and  Gh- 
morgan,  and  not  herein-before   devised,  shall  be 
devised,  a^d  settled  to  and  for  the  several  use%  in* 
tep%  fknd  purposes  herein.aft:er  mentioned,  limitdf 
,«HK»sedf  and  declared :  it  is  therefore  my  vill. 
ipimt$  ^d  meaning,  th^t  in  case  my  said  sons  TTil- 

lit 
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4wm  suul  iEdwiu^  or  aqy  other  son  or  sons  of  mine 
hereaflei:  to  be  bom  as  aforesaid,  shall  happen  to  , 
die  feq>^tively  without  any  issue  male  of  their 
bodies,  or  of  the  body  of  some  or  one  of  them  as 
aforesaid ;  and  in  such  case,  if  it  shait  so  happen, 
then  I  give  and  devise  the  remainder  of  all  and 
singular  my  messuages,  &c  within  the  several  coun-^ 
ties  of  Monmouth  and  Glamorgan,  and  not  herein 
and,  hereby  before  devised,  and  the  reversion  and 
reversions,  remainder  and  remainders  of  the  same 
premises,  to  my  said  brother  Thomas  Morgan,  for 
and  during  the  term  of  his  natural  life,  but  subject 
nevertheless  to  the  several  provisoes  and  payments 
mentioned  and  contained  in  my  said  marriage  settle- 
ment.'' .  The  testator  then  limits  the  same  lands  to 
trustees,  during  the  life  of.Thomas  Morgan,  to  pre- 
serve contingent  remainders  \  remainder  to  Thomas 
Morgan  the  son  Of  the  said  Thomas  Morgan,  during 
his  life ;  remainder  to  his  first  and  other  sons  in  tail 
nude,  with  divers  remainders  over. 

The  testator  died  leaving  his  said  wife,  and  his 
said  two  sons,  imd  also  two  daughters  by  her.  And 
one  q£  the  questions  upon  this  will  was.  Whether 
the  residuary  devise  over  to  Thomas  Morgan  and  his 
son  was  not  void,  as  being  a  future  limitation^  not 
to  take  effect  till  after  the  failure  of  issue  of  persons 
who  took  no  preceding  estate ;  namely,  of  all  the 
otlier  sons  of  Sir  William  Morgan  by  any  future 
wife.  For  the  limitation  to  Thomas  Morgan  was 
not  expressed  to  take  eflfect  upon  failure  of  issue 
male  of  the  testator's  sons  by  his  then  wife>  in  whiqh 
case  it  would  have  been  good  as  an  immediate  devise 
of  the  reversion,  expectant  on  the  estates  in  tail 
male  limited  to  such  sons  by  the  setdementi  but 
the  words  were  general  and  comprehenaivei  extend* 

Ii4 
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ing  in  point  of  expression  as  well  to  the  futwe  soni 
of  liie  testator  by  any  after-taken  wife,  as  by  his 
then  wife ;  and  if  so>  this  limitation  could  not  be  a 
devise  of  the  reversion  immediately  expectant  or 
the  estates  subsisting,  or  created  by  the  settlement; 
but  was  a  fiiture  devise,  without  any  preceding 
estate  to  support  it ;  and  then,  as  it  could  not  take 
eflfect  as  a  remainder,  it  could  be  considered  only  as 
an  executory  devise ;  in  which  light  it  must  be  void, 
for  it  was  too  remote,  as  being  linuted  to  vest  on  a 
general  fsdlure  of  issue^ 

In  support  of  the  devise  it  was  contended,  that  the 
testator  had  not  a  future  marriage  in  view,  or  anj 
children  not  provided  for  by  the  settlement.  Hist 
this  appeared  from  his  giving  iK>me  specific  legacies 
to  his  wife,  naming  her  one  of  his  executois,  and 
one  of  the  guardians  of  his  children.  Therefore  the 
words,  ^^or  any  other  son  or  sons,''  &c.  should  be 
understood  as  confined  to  sons  by  his  Aen  wife ; 
and  under  that  construction  the  limitation  ip  ques- 
tion would  be  as  good  as  an  inunediate  devise  of  the 
reversion,  subject  to  the  estates  ciieated  by  the  aet- 
llement ;  or  that  if  those  words  did  extend  to  dui- 
dren  by  a  future  marriage,  still  the .  limitation  ia 
question  might  be '  supported,  by  raising  implied 
estates  tail  to  such  children. 

t^on  a  case  stated  for  the  opinion  of  the  Court 
of  K.  B.,  the  Judges  of  that  court  certified — ^  They 
were  of  opinion  that  the  event  of  a  second  mairiage 
was  not  in  the  testator's  contemplation :  but  suppos- 
ing that,  from  the  generality  of  the  description,  the 
words  **  any  ailer-bom  son  "  should  be  extended  to 
tlie  Son  of  any  future  marriage ;  they  were  of  cpi- 
'  nion  tiiat  jErom  the  manifest  intent  ^  the  testator, 
expressly  declared  in  his  wiU,  such  son  must  take 
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'dn  €Btate  tail.  Consequeotljr  they  were  of  o|)iiiioii 
that,  either  way,  a  remsmdef  after  estates  tail  was 
devised  to  Thomas  Morgan,  who  by  yirtae  of  the 
said  limitation,  upon  failure  of  the  sons  of  tiie  tes- 
tator without  issue  male,  was  entitled  to  all  the  lands 
in  the  counties  of  Monmouth  and  Gkmoi]gan,  de-  - 
Adsed  by  ^e  residuary  clause  in  the  said  will,  for 
life  ;  with  remainder  according  to  the  limitations  in 
the  said  will/' 

Lord  Bathurst  decreed  accordingly.  He  con- 
curred entirely  with  the  opinion  certified  by  the 
'*  Ju%es,  in  regard  to  the  event  of  a  future  marriage 
-not  being  in  :the  testator's  contemplation ;  and  con- 
sequently that  the  words,  ^*  or  any  other  son  or  sons," 
were  to  be  restrained  to  sons  of  the  first  marriage. 
But  as  to  the  raising  an  estate  tail  to  any  sons  of  a 
future  marriage,  he  expressed  himself  inclined  to 
the  opinion,  that  he  was  bound  by  the  decision  of 
the  House  of  Lords  in  t^e  case  of  Lanesborough  v. 
Fox,  as  a  direct  authority  against  the  admitting  such 
'implication. 

Upon  an  appeal  to  the  House  of  Lords  this  de- 
cree was  affirmed,  agreeable  to  the  unanimous  opinion 
of  the  Judges,  founded,  as  appeared  by  what  was 
expressed  by  the  Ch.  J.  of  the  Court  of  Common  Fearoe,  Ex. 
Fleas  in  delivering  their  opinion,  upon  the   very      ^* 
same  ground  to  which  Lord  Bathurst  seemed  to 
think  himself  confined,   namely,  the   presumption       * 
that  the  event  of  a  future  marriage  was  not  in  the 
testator's  contemplation ;   and  that  therefore   the 
words,  •*  or  if  any  other  son  or  sons,'*  &c.  must  be 
understood  of  sons  of  the  testator  by  his  then  wife. 

36.  Secondly,  a  devise  in  defiiult  of  issue  of  the  2d.  A  Dense 
devisor's  own  body/has  been  construed  to  be  a  con-  JSglJSlie^ 
devise;  to  take  effect  at  the  death  of  the  Demor. 
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testator ;  and  has  therefore  been  held  not  to  be 
execntoiy  j  because  it  must  be  determined  at  the 
instant  when  the  will  takes  eSdct,  that  is,  at  the 

« 

death  of  the  devisor. 

27*  James  Fanei  by  his  will  devised,  upon  defitult 
of  issue  male  and  female  of  his  own  body,  ail  his 
estate  in  the  counties  of  Galway,  &c«  to  Peter  and 
Denis  Daly  and  their  heirs,  in  trust  to  pay  all  his 
just  debts ;  and  after  payment  thereof,  and  securing 
the  provision  made  to  his  wife,  he  limited  his  estate 
in  the  county  of  Galway  to  the  use  of  John  Kelly 
jun,  for  life,  remainder  to  trustees  to  support  con- 
tingent remainders,  remainder  to  his  first  and  other 
sons  in  tail  male,  with  several  remainders  over. 

Hie  Court  of  Chancery  of  Ireland  decreed  that 
this  devise  was  good* 

On  an  appeal  to  the  House  of  Lords  of  England 
it  was  contetaded^  that  this  devise  being  to  take  place 
on  failure  of  the  issue  male  and  female  of  James 
Farrel,  whensoever  the  same  should  happen,  without 
anything  contained  in  the  will  to  restrain  the  con- 
tingency to  his  own  death,  or  any  other  particular 
time,  it  was  void. 

On  the  other  side  it  was  aigued,  that  the  devise 
under  the  will  of  James  Farrel  was  at  his  death  a 
devise  in  possession,  and  not  an  executoiy  devise. 
No  estate  was  limited  to  the  issue  by  the  will,  but  it 
was  plain  he  meant  a  failure  of  issue  living  at  thq 
time  of  his  death.  The  first  trust  was  to  pay  debts, 
legacies,  and  annuities  to  his  sisters  for  their  lives ; 
and  be  could  not  have  intended  that  those  trusts 
should  take  place  a  hundred  or  two  hundred  years 
after  his  death.  The  l^acy  given  by  a  codicil,  to 
j.  C,  of  which  the  first  payment  was  to  be  made  00 
the  first  of  November  next  after  his  decease,  showed  ' 
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ynbMt  be  meant  by  dying  without  issue ;  namely,  if 
be  should  have  n6  issue  when  his  will  should  take 
efiect;  and  the  codicil  was  expressed  to  be  in  addi- 
tion to  the  will,  said  directed  that  the  will  should 
fltand  in  all  points  not  thereby  altered,  and  therefore 
the  legacies  were  by  the  will  and  codicil  payable  only 
on  .the  event  of  his  dying  without  leaving  issue  at  his 
death ;  and  by  this  construction  none  of  the  dangers 
could  arise  which  prevent  ^e  effect  of  executory 
devises,  nor  was  any  rule  of  law  broken.  The  de- 
cree was  affirmed. 

28,  On  .a  case  sent  out  of  Chancery  for  the  op$*  Wjlljngtonr. 
nion  of  the  Court  bf  K.  B.  the  facts  were — Richard  |  Bi^"f  ^* 
Gary,  after  directing  all  his  debts  to  be  paid,  devised  6^- 
thus :   Item,  in  default  of  issue  of  my  own  body,  I 
give  to  trustees  and  their  heirs,  &c.  in  trust  to  pay 
his,  sister  an  annuity  of  100/.  till  his  debts  and  le- 
gacies were  p^id,  and  after  payment  thereof,  to  his 
sister  for  life,  with  divers  remainders  over,  in  strict 
settlement. 

It  was  objected,  that  this  devise  to  the  trustees 
being  after  an  indefinite  failure  of  issue,  was  exe* 
cutory  and  too  remote ;  to  which  it  was  answered, 
that  it. was  not  executory,  but  depended  on  a  prece- 
dent condition,  upon  which  the  testator  intended  the 
inshole  should  take  effect.  That  the  words  *<  in  de- 
fault of  issue  **  were  different  from  the  words,  on 
failure  of  issue :  the  one  implied  that  the  devisor 
never  should  have  issue;  the  other,  that  he  should 
have  issue,  which  should  afterwards  fail.  The  first 
contingency  must  be  determined  at  his  own  death ; 
'  the  latter  might  be  suspended  for  ages. 

Th^  Couit  certified  that  the  devise  was  good ;  that 
the  trustees  topk  a  base  fee,  determinable  on  the 
payment  of  the  testator's  debts  and  legacies  out  of 
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the  pmfitB  of  the  estate.    And  Sir  William  Blacks 
stone  says,  that  this  certificate  was  piincipaOy  founded 
on  the  idea  of  the  will's  being  merely  conditionalt  in 
case  4he  devisor  left  no  issue  of  his  body. 
Lytton  Y.  29*  X  R*  Lytton,  being  an  in&nt,  entered'  iota 

4'^o.R.44].  ^^^^  ^^  ^  marriage^ by  whidi  he  agreed  to  settle 

his  estate,  after  his  own  decease,  to  the  intent  tiuit 
his  intended  wife  should  receive  a  certain  jointure, 
and  subject  thereto  to  the  first  and  other  sons  of  the 
marriage  in  tail,  remainder  to  himself  in  fee.  J.  R. 
Lytton  sufifered  a  recovery  when  he  came  of  age, 
but  never  made  a  settlement  in  pursuance  of  the 
articles.  Fifteen  years  aft^r,  being  in  a  weak  .state 
of  health,  and  his  wife  living,  he  made,  his  will ; 
and  having  given  his  wife  a  rent-chaige  in  satisfiu^ 
'  tion  of  the  articles ;  he  gave  and  devised  his  estate^ 

on  failure  of  issue  male  of  his  body,  to  trustees,  to 
raise  money  for  the  payment  of  his  debts,  and  subject 
thereto  to  his  nephew  in  strict  settlement. 

Lord  Northington  declared  that  the  devise  to  the 
nephew,  after  a  general  failure  of  issue  male,  waa 
void,  the  contingency  being  too  remote. 

Upon  a  bill  of  review.  Lord  Loughborough  said, 
this  case  did  not  appear  to  have  been  determined 
after  that  deliberation  which  would  give  it  the  sanction 
due  to  a  decree  of  Lord  Northington.  The  case  of 
Lanesborough  v.  Fox  was  considered  as  governing 
this  case }  but  when  fairly  examined,  there  could 
not  be  a  greater  dissimilitude.  Here  the  testator  had 
had  no  child  for  several  years,  his  only  child  was  just 
dead,  the  devisee  was  his  next  and  immediate  heir ; 
but  he  introduced  the  devise  by  the  words,  *^  in 
failure  of  issue  male."  Could  this  mean  more  than 
to  take  iti  the  event  which  alone  prevented  the  estate 
from  being  the  subject  of  an  immediate -devise  ?    He 
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ceitamly  had  the  articles  in  contemplation;  there 
i9ras  no  prospect  of  issue  at  the  time.    It  was  not 
like  Lord  Lanesboroogh's  case,  who  had  issue,  and 
might  fa»ve  many  more ;   it  would  be  a  harsh  con- 
struction that  the  testator  had  here  die  idea  of  a  fu- 
ture'issue  in  contempbtion,  and  an  indefinite  failure 
of  that  issue.    He  meant  to  give  an  immediate  estate 
in  possession  at  his.  decease ;  every  clause  in  the  will 
shewed  his  intention.     It  was  manifest  he  had  no 
intention  of  giving  an  estate  after  a  general  failure 
of  issue.    The  circumstances  of  the  testator  and  his 

< 

family  had  always  been  taken  into  consideration  in 
these  cases. 

Decreed,   that    the   declaration   made   by  Lord 
Northington  should  be  reversed. 

90.  An  executoiy  devise  over  for  life,  to  %  person  3d.  A  Dmae 
in  esse,  to  take  place  after  a  dying  without  issue  of  ^^aflurc  of 
the  first  devisee,  may  be  good ;   because  the  future  ^^^^  ^^  ^^« 
limitation  being  only  for  the  life  of  a  person  in  esse^  Fevne,  Ex. 
it  must^ecessarily  take  place  during  that  life,  or  hot  ^'  ^'^• 
at  all ;  and  therefore  the  failure  of  issue  in  that  case  Chalfont^ 
is  confined  to  the  compass  of  a  life  in  being.  "^  ^'  *^" 

31.   There  are  also  several  cases  in  which  the  4tb.  Where 
courts  have  supported  a  devise  over  after  a  general  ^iiJ^,ed 
failure  of  heirs  or  issue,  by  raising  an  estate  tail  by  }^  Implica- 
implication  in  the  person,  on  the  failure  of  whose  ^^ 
heirs  or  issue  the  estate  is  devised  over ;  for  in  that 
case  the  second  devise  is  supported  as  a  remainder, 
e:q>ectant  on  the  determination  of  such  prior  estate 
taiL 

32«  Thus,  in  a  case  which  has  been  already  stated,  Walter  r. 
the  Court  having  held  that  the  first  devisee  took  an  ^i^*^.  12. 
estate  tail  by  implication,  it  followed  that  the  devise  §  ^^• 
over  was  good  as  a  remainder. 


^ 
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85.  In  another  case^  which^has  been  stated  in 
chapter,  the  Judges  of  the  Court  of  K.  B.  appear, 
from  their  certificate,  to  have  been  of  opimon,  that  if 
a  second  marriage  was  in  the  contemplation  of  the 
testator,  then  an  estate  tail  was  raised  by  implication 
to  the  sons  of  that  marriage,  and  therefore  that  the 
devise  over  was  good,  as  a  remainder  expectant  on 
the  determination  of  that  estate  tail. 
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CHAP.  XIX. 

Ejcecutory  Devises  qf  Terms  for  Years. 


1.  A  Bequest  over  of  a  Term 
for  Years  is  now  good. 

5.  And  oho  a  simUar  Decla* 

ration    of    Trust   qf    a 
Term. 

6.  Though  to  a  Person  not  in 

esse,  /Of  not  ascertained. 
9.  The  first  Devisee  cat^not  bar 

the  Devise  over. 
13«  Within  what  Time  such  ere- 

cutory  Bequest  must  vest. 
14.  Ofnnot  be  limited  oftitr  a  '^e- 

neral  Failure  of  Heirs  or 

Issue. 
17.  Such   Limitation   not   sup^ 

ported  as  a  Remainder. 


18.  Where  the  Failare  of  Issue  is 
confined  to  the  Tanepre" 
scribed^  it  is  good* 

26.  The  Words  *'  dying  withouf 
Issue,*  is  sometimes  re- 
strained  to  the  Death  cfa 
Person  m  esse. 

33.  NoDiHincHonbetweenWofpds 
giving  an  express  Estate 
Tailf  or  by  Implication. 

35.  Nor  between  a  Devise  for 
Life  and  an  indi^ite 
Devise. 

38.  An  executory  Devise  for  L^Cf 
cfter  a  general  Failure  of 
Issue^  is  good. 


Section  1. 

UPON  the  first  introduction  of  long  terms  for  a  Bequest 
years,  it  was  held  that  if  a  term  for  years  was  ^^^  ®/  * 
given  to  a  person  for  life,  with  a  remainder  over,  the  Years  is  ww 
bequest  of  the  remainder  was  void ;  because  aft  estate  ^^ 
for  life  bein^  of  greater  estimation  in  tlie  eye  of  the 
law  than  the  longest  term  for  yeafs^  it  was  concluded 
that  the  limitation  of  a  t^rm  for  years  to  a  person 
for  Ufe  was  a  complete  dispcnitioQ  of  it,  and  tiltere- 
fosie^  nothing  remained  to  be  given  over.    Another 
reasoa  fen:  this  doctrine  was^  that  the  possibility  of  a 
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term's  continuing  longer  than  the  life  of  the  person 
to  whom  it  was  first  bequeathed,  was  not  such  an  in- 
terest as  by  the  rules  of  law  could  be  limited  over. 

2.  A  distinction  was  formerly  made  between  a  be^ 
quest  of  »the  use  of  a  personal  thing,  and  of  the  thing 
itself;  and  in .  the  former  case  the  devise  over  was 
good«  When  long  and  ben^cial  tenns  for  years 
^ame  into  general  use,  the  convenience  of  families 
required  that  they  might  be  settied  in  the  same  man- 
ner as  freehold  ^states ;  it  was  therefore  fully  settled 
in  the  reign  of  Queen  Elizabeth,  that  a  bequest  of  the 
residue  of  a  term  for  years,  afler  a  previous  disposi- 
tion of  it  for  life,  was  good ;  and  this  doctrine  was 
confirmed  by  the  two  following  determinations. 

S.  Edward  Manning  being  possessed  of  the  moiety 
of  a  mill  for  the  term  of  fifly  years,  made  his  will  in 
writing,  and  thereby  devised  his  indenture  and,  lease 
of  the  said  mill,  and  all  the  .years  therein  to  come, 
tp  Mathew  Manning,  afler  the  death  of  Mary  Man- 
ning his  wife ;  which  mill,  his  will  was,  that  Mary 
his  wife  should  enjoy  during  her  life,  conditionally 
that  the  said  Mathew  Manning  should  not  devise, 
sell,  or  give  the  said  lease«  but  leave  it  wholly  to 
John  his  son. 

It  was  resolved  by  Lonl  Coke  and  the  other  Judges 
that  the  devise  to  Mathew  Manning  was  good :  that 
he  took  it  not  by  way  of  remainder,  ^  but  by  way  of 
executory  devise ;  and  that  there  was  no  diflfeience 
when  one  devised  his  term  for  life,  the  remainder 
over,  and  when  a  man  devised,  the  land,  or  his  .lease 
or  fkrm,  or  the  use,  or  occupation,  or  profits  of  Ins 
Ipid ;-  for  in  a  will»  the  intent  and  meaning,  of  ^  the 
devisor  was  to  be  observed,  and  the  law  would  make 
constmctioD  of  the  words-  to  satisfy  his  intbnt,  and 
to  put  them  iiriiasiicb  order  4ind  coarse  thst^lm  viR 


/^ 
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should  take  efiect;  and  always  the  intention  of  the 
devisor  expressed  in  his  will  was  the  best  expoisitor, 
director,  and  disposer  of  his  words ;  and  when  a  man 
devised  his  lease  to  one  for  life,  it  was  as  much  as  to 
say,  he  should  have  so  many  of  the  years  as  he  should 
live,  and  that  if  he  died  within  the  term,  another 
should  have  it  for  the  residue  of  the  years ;  and 
although  at  the  beginning  it  was  uncertain  how  many 
years  he  should  live,  yet  when  he  died,  it  was  certaiii 
how  many  years  he  had  livedo  and  for  how  .many 
years,  the  other  should  have  it ;  and  so  by  a  subse- 
quent act  all  was  made  certain. , 

4.  J.  Morris  being  possessed  of  a  house  for  the  Lampet's 
term  of  500  ye^rs,  devised  it  to  his  father  for  the  iq  Rep.  45, 
term  of  his  natural  life,  and  after  his  decease  the  re- 
mainder of  the  said  house  to  Elizabeth  the  sister  of 

the  testator,  and  to  the  heirs  of  the  body  of  the  said 
Elizabeth. 

Upon  the  question  whether  this  executory  devise, 
after  the  death  of  the  testator's  father.  Was  good, 
when  the  term  itself,  and  ttot  the  Use  or  occupation 
of  it  for  life,  was  devised  to  the  first  devisee  for  life, 
it  was  resolved,  that  in  such  case  also  the  executory 
devise  over  was  good,  atid  that  the  assent  of  the  exe- 
cutoi'  to  the  first  devisee  should  enure  to.  the  other. 

5.  The  same  necessity  which  induced  the  Judges  And  also  tt 
to  allow  of  executory  beqtiests  of  terms  for  years,  daration  o 
required  that  similar  limitations  should  be  allowed  ^"*®*  ^^  * 
in  deeds  by  which  the  trusts  of  terms  for  years  1  Bdir.  284y 
were  declared.      Thus,  Lord  Mansfield  has  said* 

\*  When  long  and  beneficial  term^  came  in  use,  the 
convenience  of  families  required  that  they  might  be 
settled  upon  a  child  after  the  death  of  a  paii^nt-; 
such  limitations,  were  soon  allowed  to  be  .  create^ 
by  will,  and  the  old  objections  were  removed  by 
Vol.  VI.  Kk 
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changing  the  name  from  xemaiBderB  to  ex^culwy 
devises.  The  same  reason  required  that  such  lini- 
tations  might  be  created  by  deed,  as,  for  ma^^uf^^^ 
marriage  settlements,  to  answer  the  ^igreement  of 
parties  and  exigencies  of  families/' 
1  Vern.235.       For  these  reaaona  it  was  settled  in  the  reign   of 

Eling  Chades  U.  that  the  limitations  oi  the  traat  of 

a  term  <should  be  governed  and  guided  by  the  Bame 

rules  in  equity,  as  the  devise  of  a  term  was  at  law; 

and  that  such  bmitations  as  would  be  good  in  one 

4:aae,  would  be  so  in  the  other,  and  e  conoerso. 

Though  to  a    ^    6.  Although  the  person  to  whom  a  term  £br  yeacs 

esM*or  not*"  ^^  bequeathed  over,  after  a  previous  disposition  of  it 

nsceitaiDed.    to  another  for  life,  be  not  in  esse,  or  not  adcertaioecl, 

still  the  bequest  over  will  be  good. 
Cotton  V.  7.  A  termor  for  years  devised  the  term  to  ki^ 

I  RolL  Ab.  ^^^  ^^^  eighteen  years,  and  after  to  his  eldest  aon 
^^^-  _  _  for  life,  and  after  to  the  eldest  issue  male  of  that  son 
'^*"^'^''^- for  life. 

It  was  held,  that  ^though  the  eldest  son  had  act 
any  issue  male  at  the  time  of  the  devise  and  deatfa 
of  the  testator,  yet  that  if  he  had  issue  .male  at  his 
death,  such  issue  male  should  have  it,  as  an  execa- 
toiy  devise ;  for  that,  notwithstanding  its  being  a 
contingency  upon  a  contingency,  and  the  issue  not 
being  in  esse  at  the  time  of  the  devise^  yet  inasmuch 
as  it  was  limited  to  the  son  but  £3r  life,  it  was  good, 
and  all  one  with  Manning's  case. 
R\\te,c.u.  8.  Althoi^h  a  bequert  of  ,a  term  for  years  to  a 
§  3^-  person  and  the  heirs  of  his  bo^  vests  the  entire  and 

absolute  property  of  the  term  in  him,  if  not  restrained 
by  subsequent  w<M-ds,  yet  if  a  bequest  over  of  it  is 
DuTce  of  N<Mr.  jQoade,  which  is  within  the  rules  established,  for  pee* 
iafra!  **^'     vesting  perpetuities,  it  will  be  ^supported  as  an  exe- 
cutory deivise. 
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9*  It  was  resolved  in  Manning's  case,  and  also  in  The  first  De- 
LAtnpef  s  case,  that  in  bequests  of  this  sort,  after  the  S^he^lS^^ 
excK^utor  has  assented  to  the  first  bequest,  it  is  not  in  ^»e  over. 
the   power  of  the  first  taker  to  bar  the  bequest  over, 
or  executory  devise  i  for  he  cannot  transfer  more  to 
another  than  he  has.  himself. 

10.  Mr.  Fearne  says,  it  seems  to  follow,  as  a  con-  e,.  Der.  55. 
sequence  of  this  exemption  of  executory  interests 

from  the  power  of  the  first  devisee  or  l^atee,  that 
where  there  is  an  interest  devised  to  one  for  life, 
&c.  out  of  a  term,  and  then  an  executory  devise 
over  of  the  residue  (^  the  term  to  another,  any 
subsequent  union  of  the  freehold  or  inheritance  with 
the  interest  so  given  to  the  first  devisee,  or  a  feofi^- 
ment  or  other  act  of  forfeiture  by  such  first  devisee, 
will  not  extinguish  or  afiect  the  interest  of  the 
ulterior  devisee :  for  if  it  could,  the  executory  in- 
terest might  easily  be  annihilated,  without  any  pi^- 
judice  to  the  temporary  interest  of  the  first  devisee, 
by  collusion  betwixt  him  and  the  reversioner. 

11.  A  person  possessed  of  a  house  for  a  term  of  Hamingtou 
years,  devised  the  profits  thereof  to  I.  during  the  ^:  ^^f X*^* 
time  she  should  continue  sole,  smd  then  devised  the  52  a. 
term  to  R.  and  died«     I.  entered  by  assent  of  the 
executor  ;  and  afterwards  purchased  the  fee. 

It  was  resolved,  that  although  the  whole  term  was 
in  I.  quousquef  &c.,  so  that  by  the  purchase  of  the 
fee  simple  her  interest  became  extinct,  yet  the  same 
did  not  defeat  the  executory  devise  to  R.,  but  that 
after  the  marriage  <^  I.,  and  not  before,  he  might 
enter.  * 


*  A  distinction  was  formerly  admitted  between  a  devise  of  a 
term  and  a    devise  of  the   land,  which   is   now  exploded* 

Kk  2 
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ante,  §  7.  12.  In  the  case  of  Cotton  v.  Heath,  the  eldest 

son,  to  whom  the  term  was  devised  for  life,  made  a 

feoflbient  of  the  lands ;  whereupon  the  reversioner 

in  fee  entered  for  the  forfeiture  ;  and  it  was  decreed 

that  the  feoffinent  and  ^  entry  for  the  forfeiture  did 

not  destroy  the  executory  bequest. 

Within  what       13.  When  it  was  settled  that  an  executory  be- 

ezecutorj      quest  of  a  term  for  yeiurs  could  not  be  barred,  it 

Bequest  must  became  necessary  to  apply  the  same  rule  to  this  kind 

of  limitation,  as  to  executory  devises  of  estates  oi 
1^0^^-  jnheritance ;  namely,  that  it  should  vest  within  the 
iafm.    '       compass  of  a  life  or  lives  in  being,  and  twenty-one 

years  and  some  months  after. 
Cannot  be        '  14.  In  consequence  of  this  principle  it  has  been 
a  general  ^^   ^^^S  settled,  that  where  a  term  for  years  is  limited 
Failure  of      oyer  after  a  general  and  indefinite  failure  of  heirs  or 

Heirs  or  .  .    ,         .,         i    •       ^ 

Issue.  issue,  it  IS  void,  as  bemg  too  remote. 

Burford  15.  A .  lessce  for  1,000  years  devised  his  term  to 

2  JFVee'm.2io  ^*  ^  *^^  ^  ^^  ^^  without  issue,  then  to  B.    The 

Court  held  that  the  devise  over  was  void,  and  thirf^ 
the  whole  estate  vested  in  L.  his  executors  and  ad- 
ministrators. . 

Love  V.  16.  A  person  devised  a  term  for  years  to  his  wife 

1  Mod.  50.     ^^  ^^^>  ^^^  ^^^  h^^  decease,  to  Nicholas  his  son 
I  Lev.  290.     for  his  life ;  and  if  Nicholas  his  son  should  die  with- 
out issue  of  his  body  begotten^  then  he  devised  it 
over  to  Barnaby. 

The  whole  Court  was  unanimously  of  opinion  that 
the  bequest  to  Barnaby  was  void;  for  that  as  he 
could  not'  take  until  the  death  of  Nicholas  without 
issue,  it  was  the  same  in  effect  as  if  it  had  been  to  < 
Nicholas  and  the  heirs  of  his  body,  with  remainder  j 
to  Bamaby ;  which  would  have  been  clearly  bad ; 
because  after  a  term  was  devised  to  one  and  the 
heirs  of  his  body,  no  other  limitation,  nor  any  ap- 
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pointment  of  it  by  Way  of  executory  devise,  could 
be  made  ;  for  the  law  would  not  presume  any  term 
to  have  continuance  so  long  as  issue  of  the  body 
might  continue  ;  and  therefore  a  limitation  after  ah 
indefinite  failure  of  issue,  depended  upon  too  remote 
a  possibility. 

17*  In  cases  of  this  kind,  the  bequest  over  cannot  Such  Limita- 
be  supported  as  a  remainder,  by  raising  an  estate  tail  loned  m^iT" 
in  the  first  taker,  because  a  term  for  years  cannot  Remainder. 
be  entailed ;  nor  can  a  remainder  over  be  limited  of 
a  term  after  a  disposition  of  it  to  a  person  and  the 
heirs  of  his  body,  because  such  a  disposition  gives 
the  entire  and  absolute  property  of  the  term,  so  that 
nothing  remains  to  be  given  over. 

18.  It  was  formerly  held,  that  though  the  failure  Where  the 
of  issue  was  confined  to  the  period  of  a  life  in  being,  touc^U  con- 
yet  the  bequest  over  was  void.  fined  to  the 

19.  A  person  possessed  of  a  term  for  years  devised  gcS^,  it  b 
it  to  D. '  his  wife  for  life,  and  after  to  William  his  g^<*- 
eldest  son,  and  his  assigns  ;  and  if  he  died  without  Bayley/ 
issue  then  living,  to  Thomas  another  son.    This  was  P?!     ^^' 
held  a  void  devise  to  Thomas. 

SO.  The  doctrine  laid  down  in  the  above  case  was 
^departed  from  in  the  reign  of  Charles  II. ;  and  it  was 
held,  that  where  a  term  for  years  was  limited  over, 
upon  a  failure  of  heirs  or  issue,  if  there  were  words 
to  restrain  the  failure  of  such  heirs  or  issue  within  the 
compass  of  a  life  or  lives  in  being,  and  twenty-one 
years  and  some  months  after,  the  limitation  would 
be  good ;  as  being  within  the  rule  established  by  the 
courts  for  preventing  perpetuities. 

21.  Henry  Frederick  Earl  of  Arundel,  by  inden-  DukeofNor^ 
tures  of  lease  and  release,  dated  in  1647,  settled  the  o^^^gf^'i. 

barony  ofGraystock,  and  other  estates,  on  himself  2  Cha.R.1 19. 

j^  j^  3  PoUcxf.  223. 


502  Titie  XXXVIIL   Danse.    Oft.  xix.  S  21- 

for  life^  remainda:  to  his  lady  for  life,  remainder  to 
trustees  for  a  tenn  of  900  years,  remainder  to  his 
second  son  Henry  Howard  in  tail  male,  remainder 
to  his  third  son  Charles  Howard  in  tail  male,  re- 
mainder to  all  his  other  sons  successively  in  tail 
male,  remainder  oven  And  by  another  deed  of  tbe 
same  date,  the  Earl  of  Arundel  declared  the  trust 
of  the  term  of  200  years  to  be,  that  the  said  tenn 
should  attend  the  inheritapce  ;  and  the  profits  of  the 
said  barony,  &c«  should  be  received  for  the  said  t^m 
of  200  years  by  Henry  Howard  and  the  heirs  male 
of  his  body,  so  long  as  Thomas  Lord  Maltraves% 
the  eldest  son  of  the  said  Earl  of  Arundel,  or  any 
issue  male  of  his  body,  should  be  living  ;  but  in  case 
Lord  Maltravers  should  die  without  issue  malei»  m 
the  Ufo  of  Henry  Howardj  not  leaving  his  wife  en- 
stent  with  a  son,  or  in  case,  after  the  death  of  Lord 
Maltravers  without  issue  male,  the  honour  of  the 
earldom  of  Arundel  should  descend  to  Heniy 
Howard,  then  he  and  his  issues  to  have  no  benefit 
of  this  term  of  200  years,  but  it  was  to  descend  to 
the  other  brotlier,  Charles  Howard,  the  plaintiff. 

The  Earl  of  Arundel  died  in  1 6^2 }  his  lady  died 
in  1673  \  and  in  I675  Lord  Dorchester^  who  was 
the  surviving  trustee  of  the  term,  assigned  it  to  one 
Harriot,  who  assigned  it  to  Henry  Howard,  who 
suffered  a  recovery  of  the  estate  to  the  use  of  him* 
self  in  fee. 

In  the  year  I677,  Thomas  Lord  Maltravers,  the 
elder  brother  of  Henry,  who  became  Duke  of 
Norfolk  by  tlie  death  of  his  &ther,  died  without 
issue,  whereby  the  dukedom  descended  to  Hewy; 
and  the  plaintiff  Charles  Howard's  bill  was,  to  ha^e 
execution  of  the  trust  of  the  term,  to  him  and  tbe 
heirs  male  of  ^is  body. 
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The  cause  was  argued  before  Lord  Chancellor 
iNottinghani,  assisted  by  the  Chief  Justices  North  and 
PembertvHi,  and  Lord  Ch.  Baron  Montague. 

Tbe  two  Chief  Justices  and  the  Chief  Baron  agreed 
tliat  the  limitations  of  trusts  of  terms  for  years»  and 
executory  devises  of  them,  ought  to  be  governed  by 
the  same  rules.  That  no  limitation  over  of  a  term 
far  years,  after  an  estate  to  a  person  and  the  heirs  of 
hia  body,  had  ever  been  permitted  :  that  as  no  direct 
iremainder  could  be  limited  over  in  such  a  case,  so 
neither  could  a  contingent  remainder  be  limited  oven 
though  the  event  on  which  it  was  limited  should 
happen  ever  so  soon.  That  the  case  of  Child  v. 
Bayley  was  a  positive  authority  against  the  validity  of 
a  limitation  of  this  kind,  the  admission  of  which 
would  be  productive  of  perpetuities.  They  were 
therefore  unanimously  of  opinion  that  the  limitation 
over  to  Charles  Howard  was  void. 

Liord  Nottingham  said,  the  great  objection  which 
had  been  made  to  the  validity  of  this  limitation  was, 
that  it  tended  to  a  perpetuity.  A  perpetuity  was  the 
settlement  of  an  estate  or  interest  in  tail,  with  such 
remainders  expectant  on  it  as  were  not  in  the  power 
of  the  tenant  in  tail  to  dock,  by  any  means  whatso- 
ever, but  must  continue  as  perpetual  clogs  on  the 
estate.  But  future  interests,  springing  trusts,  or  trusts 
eccectttory,  and  remainders  which  were  to  arise  upon 
contingencies^  were  quite  out  of  the  rules  and  reason 
of  perpetuities,  if  they  were  limited  on  events  which 
must  soon  happen. 

No  principle  of  law  had  been  laid  down  oftener  than 
tim^  that  there  could  be  no  r^ooiainder  of  a  freehold 
estate  limited  after  a  fee  simple ;  yet  the  nature  of 
things^  and  the  commerce  between  man  and  man, 
bad  induced  the  Judges  to  relax  this  nde,  and  allow 

Kk  4 


50*  Title  XXXV 111.   Devise.   Cft.  xix.  S  «!• 

of  executory  fees  in  devises,  and  convejances  to  uses. 
But  it  was  said  that  a  lease  for  years,  which  was  but 
a  chattel,  would  not  bear  a  contingent  limitation,  on 
account  of  its  meanness.    As  to  this  point,  the  differ- 
ence between  a  chattel  and  an  inheritance  was  a  difier- 
ence  only  in  words,  and  not  in  reason ;  for  the  owner 
of  a  lease  had  as  absolute  a  power  over  it,  as  a  person 
who  was  seised  in  fee  had  over  the  inheritance.     If  a 
springing  trust  of  a  term  was  not  allowed,  as  well  as 
a  springing  use  of  an  inheritance,  men  possessed  of 
terms  for  years  would  not  be  capable  of  making  that 
provision  for  their  fitmilies  which  the  laws  of  every 
country  ought  to  support. 

Suppose  a  man  possessed  of  no  other  property  than 
a  long  term  for  years,  should,  on  the  marriage  of  his 
son,  assign  the  term  to  trustees,  in  trust  for  himself 
and  his  executors,  till  the  marriage  took  effect ;  and 
from  the  solemnization  ot'  the  marriage  to  the  sob 
for  life,  remainder  to  his  wife  for  life,  &c. ;  this  would 
not  be  a  void  limitation  in  a  marriage  settieroent*' 
And  if  this  sjpringing  trust,  to  arise  on  the  contin- 
gency of  a  marriage  was  good,  why  should  not  the 
springing  trust  in  the  present  case  be  equally  good* . 
If  the  estate  had  been  limited  to  Henry  Howard  and 
the  heirs  male  of  his  body,  until  the  death  of  Thomas 
Lord  Maltravers  without  issue  generally,  and  then  to 
Charles,  the  limitation  would  certainly  have  been 
void  ;  hut  the  addition  of  the  words  — "  If* Thomas 
Lord  Maltravers  die  without  issue  in  the  lifetime  of* 
Henry,"  entirely  altered  the  case ;  as  the  event  on 
which  the  term  was  limited  over  was  thereby  circum- 
scribed to  the  period  of  a  life  then  in  being ;  and  as- 
a  chattel  interest  would  bear  a  remainder  over,  where 
there  was  no  danger  of  a  perpetuity,  it  must  of  course 
bear  a  remainder  over  upon  a  contingency  which 


2V/feXXXVIIL    Devise.  Ch.  xix.   §21.  ^05 

must  inevitably  happen  during  the  existence  of  a  life 
in  being. 

The  principal  authority  against  the  plaintiff  was  the  ^^>1<1  ^• 
case  of  Child  v.  Bayley.  That  case  was  variously  re-  cro.Ya.  459. 
ported }  the  true  state  was. thus : — A  term  of  76  years 
was  devised  by  a  person  to  his  wife  for  .life,  then  to 
his  son  William  and  his  assigns  for  all  the  rest  of  the 
term;  provided  that  if  William  died  without  issue 
then  living,  the  term  should  go  over  to  Thomas . 
which  he  agreed  was  the  same  as  the  then  present 
case.  The  remainder  to  Thomas  was  held  to  be  void 
in  its  creation  ;  but  the  resolution. in  that  case  went 
upon  several  reasons  which  were  not  to  be  found  in 
this  case ;  and  besides,  that  case  had  been  contradicted 
since. 

In  a  subsequent  case  the  trust  of  a  long  term  was  ^^  ^^ 
limited  to  tlie  father  for  60  years,  if  he  should  so  Poiiesf.  35. 
long  live,  then  to  the  mother  in  the  same  manner, 
then  to  John  the  son,  and  his  executors,  if  he  sur- 
vived his  father  and  mother ;  and  if  he  died  in  their 
lifetime,  having  issue,  then  to  his  issue ;  but  if  he 
died  in  the  lifetime  of  his  father  and  mother  without 
issue,  then  remainder  over  to  his  brother.  John  died 
without  issue,  in  the  lifetime  of  his.  father  and 
mother  }  and  the  question  was,  whether  the  limitation 
over  to  the  brother  was  good. 

It  was  resolved  by  Lord  Keeper  Bridgeman,  assisted 
by  Twisden  and  Rainsford,  Justices,  that  the  limitation 
over  to  the  brother  was  good  ;  as  the  contingency  on 
which  it  was  to  take  place  must  happen  during  the 
e^stence  of  two  lives  then  in  being.  Thus  it  ap- 
peared that  Sir  Orlando  Bridgeman,  who  drew  the 
deeds  in  this  case,  continued  of  the  same  opinicm 
tjiat  he  was  of  when  a  conveyancer.  •    * 
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It  was  decreed  that  the  limitation  over  to  Charles 
Howard  was  good. 

Upon  a  bill  of  review^  this  decree  wa^  reversed 
by  Lord  Keeper  North ;  hot  an  appeal  being  brought 
in  the  House  of  Lords,  the  decree  of  reversal  was 
reversed,  and  Lord  Nottingham's  decree  finally  esta^ 
blished. 

22.  Upon  a  special  verdict  the  case  was  thus :  A. 
devised  a  long  term  for  years  to  his  son  B.  and  the 
heirs  male  of  his  body,  and  if  he  died  without  issuer 
living  his  mother,  then  that  *it  should  go  over  to 
his  son  C  The  contingency  happened  :  and  it  was 
resolved  that  the  devise  over  to  C.  was  goo<^  upos 
the  reason  and  authority  of  the  Duke  of  Norfidk's 
case. 

In  another  report  of  this  case  it  is  said  the  Courts 
without  any  difficulty,  held  it  a  good  limitation,  1^ 
way  of  executory  devise,  to  C. }  and  that  it  did  not 
tetfd  to  a  perpetuity,  as  was  suggested  j  and  denied 
the  case  of  Child  v.  Bayley,  but  said  that  the  estap 
blished  law  in  cases  of  this  natiu^  was  according  to 
the  resolution  in  the  Duke  of  Norfolk's  case. 

23.  A  person  devised  a  term  for  years  to  his  wife 
for  life,  and  after  her  death  to  B.  F.  for  her  life,  a&d 
after  her  death  to  T.  F.  and  his  children,  and  ^i^i 
devised  in  these  words :— *'  And  if  it  shall  happen 
that  the  said  T.  F.  do  die  before  the  expiration  of 
the  said  term,  not  having  issue  of  his  bocfy  then 
living,'*  then  to  go  over  to  the  plaintiflfe,  for  the 
residue  of  the  term» 

This  bequest  was  held  good,  the  failure  of  issue 
being  confined  to  the  life  of  T.  F. 

24.  In  a  case  sent  from  the  Court  of  Chancery  for 
the  opinion  of  the  Court  of  K.  B.,  it  was  stated;  that 
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George  Bhckall  being  possessed  of  a  term  for  years^ 
devised  it,  after  the  death  of  his  wife,  to  the  child 
Mdth  which  the  testator's  wife  was  then  ensient ;  in 
case  it  should  be  a  son,  during  his  Ufe ;  and  after 
his  decease,  then  to  such  issue  male,  or  the  descen- 
dants of  such  issue  male  of  such  child,  as  at  the  time 
of  his  death  should  be  his  heir  at  law  :  and  in  case 
that  at  the  time  of  the  death  of  such  child  there 
.  should  be  no  such  issue  male,  nor  any  descendants 
of  »idi  issue  male,  then  living }  or  in  case  such  child 
49hould  not  be  a  son ;  then  he  bequeathed  the  same 
to  Fhilippa  Long,  her  Executors,  &c. 

The  wife  of  the  testator  was  ensient  at  the  time 
of  making  the  will,  and  when  the  testator  died ;  and 
bad  a  son,  who  died  without  issue. 

The  question  directed  by  the  Chancellor  was, 
"whether  the  limitation  to  Fhilippa  Long  was  good. 

Lord  Kenyon  said,  the  rules  respecting  executory 
devises  had  conformed  to  the  rules  laid  down  in  the 
construction  of  legal  limitations ;  and  the  Courts  had 
said,  that  the  estate  should  not  be  unalienable  by  exe- 
cutory devises,  for  a  longer  time  than  was  allowed  by 
the  limitations  of  a  common  law  conveyance.  In 
marriage  settlements  the  estate  might  be  limited  to 
the  first  and  other  sons  of  the  marriage  in  ta3  ;  and 
until  the  person  to  whom  the  first  remainder  was 
limited  was  of  age,  the  •estate  was  unalienable.  In 
conformity  to  that  rule,  courts  of  law  have  said,— So 
far  we  will  allow  executoiy  devises  to  be  good.  To 
support  this  decision  he  could  refer  to  many  others ; 
but  it  was  sufficient  to  mention  the  Duke  of  Norfdk's 
case,  in  which  all  the  learning  on  this  head  was  gone 
into  $  and  from  that  time  every  Judge  had  acquiesced 
in  that  decision.  It  was  an  established  rule  that  an 
executoiy  devise  was  good,  if  it  must  necessarily 
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happen  within  a  life  or  lives  in  being,  and  21  years 
and  the  fraction  of  another  year,  allowing  for  the  time 
of  gestation. 

Mr,  J.  Lawrence  said,  the  devise  over  in  this  case 

must  takfe  effect,  if  at  all,  after  a  life  which  must 

be  in  being  within  nine  months  after  the  devisor's 

death.  .  ' 

The  Judges  certified  that  the  limitation  to  Fhilippa 

Long  was  good. 

25.  It  is  observable  that  this  case  began  with  a 
devise  to  a  posthumous. child  for  life,  with  a  limita- 
tion over,  upon  failure  of  issue  of  his  body  at  his 
death,  which  of  course  would  include  an  heir  male 
then  in  ventre  sa  mere ':  for  as  the  devise  began  with 
an  allowance  for  the  birth  of  a  posthumous  child,  and 
also  might  conclude  with  it,'  the  time  might  be  claimed 
twice  over ;  and  so  the  time  allowed  for  the  birth  of 
a  posthumous  child,  aft;er  lives  in  being,  and  21 
years,  might  be  enlarged  to  two  periods  of  gestatioo. 
ThduBson  ▼.  ]3ut  this  determination  has  been  confirmed  after  great 
iiifra!*^20.    deliberation  in  a  subsequent  case,  which  will  be  stated 

hereafter. 
The  Words,       26.  In  the  case  of  executory  bequests  of  terms 

o  ^t^lfifue"*^"  ^^^  years,  the  Court  of  Chancery  has  very  much 
•ometimes  inclined  to  lay  hold  of  any  words  in  a  will  to  restrain 
SeD©!^*of  ^^  generality  of  the  words,  dying  mthmt  issue;  and 
a  Person  in  confine  them  to  dying  without  issue  living  at  the 
***^'  time  of  the  person's  decease,  in  order  to  support  the 

intention  of  the  testator ;  for  by  this  construction 
the  devise  over  becomes  valid,  being  confined  to  the 
period  of  a  life  in  being. 
Target  v.  27>  Okie  possessed  of  a  term  for  years,  bequeathed 

?p!"wm6.  **  ^y  ^^  ^*  ^^  ^^  ^^^  Henry  for  life,  and  no  longer ; 
432.  and  aft;er  his  decease,  to  such  of  the  issue  of  the  said 

Henry,  as  Heniy  by  his  will  should  appoint ;  and  in 
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case  Henry  should  die  without  issue,  the  testator 
devised  the  same  to  his  brother  Albinus  for  the 
residue  of  the  term,  and  died. 
.  Henry  died  without  issue  living  at  his  death ; 
whereupon  the  question  was,  whether  the  term  should 
go  to  the  executors  of  the  first  testator,  or  to  the 
executors  of  Henry,  or  to  Albinus. 

It  was  objected,  that  the  devise  over  of  a .  term, 
upon  a  dying  without  issue,  was  void ;  being  too 
remote  an  expectancy,  and  tending  to  a  perpetuity. 
Lord  Chancellor  Parker  held,  that  the  expression, 
dying  without  issue,  had  two  senses ;  first,  a  vulgar 
sense,  and  that  was,  djdng  without  leaving  issue  at 
the  time  of  his  death;  secondly,  a  legal  sense,  and 
that  was,  whenever  there  was  a  failure  of  issue. 
And  if  this  will  was  taken  in  a  vulgar  sense ;  viz.  if 
Henry  died  without  leaving  issue  at  the  time  of  his 
death,  then  the  devise  over  to  Albinus  was  good. 
Now  this  seemed  to  be  the  meaning  of  the  testator 
in  this  case ;  for  it  must  be  intended,  such  issue  as 
he  should,  or  at  least  might,  appoint  the  term  to ; 
.  which  must  be  intended  issue  then  living :  and  this 
construction  should  be  the  more  favoured,  in  regard  it 
supported  the  will;  whereas  the  other  destroyed  it. 

Therefore  the  Court  held  that  the  devise  over  of 
the  term  to  Albinus  was  good ;  and  observed  that 
there  was  a  great  diversity  betwixt  a  devise  of  a 
freehold  estate  to  A.  for  life,  and  if  A.  dies  without 
issue  then  to  B.,  and  a  devise  of  a  term  in  the  same 
words.  For  in  the  former  case  this  might  give  A. 
an  estate  tail ;  because  the  words,  if  A.  die  without  ante,  c.  12. 
issue,  in  case  of  an  inheritance,  are  inserted  in  favour  ^  ^* 
of  the  issue,  and  to  let  in  the  issue  after  the  death 
of  the  father. .  But  in  the  case  of  a  term,  these  words 
could  not  have  such  e£fect,  for  the  father  takes  the 
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whole,  which  on  his  death  will  not  go  to  his  issue; 

but  will  belong  to  his  executors* 

Forth  r.  ^.  A  term  for  years  was  devised  to  William  and 

1 RW^.     Walter  Gore ;  and  if  either  of  his  nephews  HIHUiam 

6S3.  0f  Waiter  should  dquurt  this  life,  and  leave  no  issue 

of  their  respective  bodies,  then  he  gave  the  said 
leasehold  premises  to  the  daughter  of  his  brother. 

Sir  Joseph  JekyH  was  of  opinion  that  the  devise 

over  was  void ;  and  said,  that  had  the  words  been,  if 

A.  or  B.  should  die  without  is$ue,  remainder  over, 

this  plainly  woiild  have  been  void,  and  exactly  the 

ante,  i  16:     case  of  Love  V.  Windham. 

On  an  appeal  to  Lord  Chancdlor  Parker  the  de- 
cree was  reveiwd ;  and  his  lordship  said,  if  a  term 
was  devised  to  A.,  and  if  A.  die  without  leaving  issue, 
remainder  over;<***4n  the  vulgar  and  natural  sense 
this  must  be  intended  if  A.  died'  without  leaving 
issue  at  his  deadi;  and  then  the  devisQ  over  was 
good.  That  the  word  die  being  the  last  antecedent, 
the  words,  without  leanng  isme^  must  refer  to  th^ 
Besides,  the  testates,  who  was  inops  consiUif  would, 
under  such  circumstances,  be  supposed  to  speak  in 
the  vidgar,  comnum,  and  natural,  not  in  the  1^ 
sense. 

> 

He  likewise  took  notice  that  in  3,j^njnedm  in 
remainder,  where  a  tenant  in  tail  left  issue^  which 
issue  afterwards  died  without  issue,  whereupon  such 
writ  was  brought,  the  Jbrmedon  would  say  that  the 
tenant  in  tail  died  leaving  issue  J.&,  which  J.  S.  died 
afterwards  without  issue ;  and  so  the  first  donee  in 
tail  died  without  issue.  Thus  the  pleading  says  that 
the  donee  in  tail  died  leaving  issue  at  his  death,  con- 
sequently the  words,  leaving  issue,  refer  to  the  time 
of  tiw  death  of  the  tenant  m  tail }  and  if  the  words 
'trf  a  1^  oouU  bear  two  senses,  one  whereof  was 
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more  common  and  natural  than  the  other,  it  \ras 
hard  to  say  the  Court  should  take  the  will  in  the 
mbst  uncommon  meaniag,  to  destroy  it. 

He  said  the  reason  why  a  devise  of  a  freehold  to 
one  for  life;,  and  if  he  died  without  issue,  then  to 
another,  was  determined  to  be  an  estate  tail,  was  in 
favour  of  the  issue,  that  such  might  have  it,  and  the 
intent  take  place.  But  that  there  was  the  plainest 
4ifierence  between  a  devise  of  a  freehold,  and  a 
a  devise  of  a  term  for  years.  For  in  a  devise  of  the 
latter  to  one,  and  if  he  died  without  issue,  then  to 
another,  the  words,  if  he  died  without  issue,  could 
not  be  supposed  to  have  been  inserted  in  favour  of 
such  issue,  since  they  could  not  by  any  construction 
have  it* 

29*  £•  Baxter  being  possessed  of  a.  term  for  forty  Atkinson  v. 
years,  devised  it  to  trustees,  in  trust  for  the  testator^s  3  p/wmsT' 
wife  for  life,  and  after  her  death  to  the  use  of  such  2^8* 
children  as  the  testator  should  leave  at  the  time  of 
his  death ;  and  in  case  all  his  said  children  should 
die  without  leaving  any  issue,  then  to  the  use  of 
J.H. 

Lord  Talbot  said,  where  words  were  capable  of  a 
twofold  construction,  even  in  the  case  of  a  deed,  and 
much  more  in  that  of  a  will,  it  was  just  and  reasoja- 
able  that  such  construction  should  be  received  as 
tended  to  make  it  good.  And  in  this  case  the  devise 
of  the  term  to  the  testator's  children,  and  if  they 
should  die  without  issue,  then  to  J.  H„  might  easily 
and  naturally  be  understood  to  signify,  if  they  died 
without  leaving  any  issue  at  the  time  of  their  death ; 
nay,  much  more  naturally  than  in  the  other  case,  viz. 
if  there  should  be  a  failure  of  issue  of  them  a  hun- 
dred years  after.  He  cited  the  cases  of  Target  v.  ante,  §  27, 
Gaunt,  and  Forth  v.  Chapman,  and  decreed  in  favour  ^®* 
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of  the  devise  over,  namely,  that  the  words,  "  if  the 
first  devisee  died  without  leaving  any  issue,"  musft 
be  understood  to  mean  without  leaving  issue  at  his 
death. 
Att.  Genl.  v.      30.  A  person  being  possessed  of  a  term  for  years, 
2Br^R.553.  bequeathed  that  his  brother  William  Tristram  should 
have  the  use  thereof,  for  so  many  years  of  the  term 
as  should  expire  in  his  lifetime ;  and  after  his  decease, 
his  will  was,  that  his  executors  should  permit  all 
and  every  the  child  and  children  of  the  said  Wil- 
liam Tristram,  their  executors,  &c.  respectively,  to 
hold  and  enjoy  the  same,  for  his  and  their  proper 
use,  during  the  remainder  of  said  term,  in  such  man- 
ner as  the  said  W.  Tristram  should  by  his  will  or 
deed  in  writing,  &c.  direct :  and  /or  want  of  suck 
appointment,  then  equally  share  and  shar^  alike, 
without  any  benefit  of  survivorship.    But  if  it  should 
happen  that  the  said  W.  Tristram  should  die  without 
issue  in  the  lifetime  of  John  and  Tristram  Tolcher, 
or  either  of  them,  then  his  will  was,  that  the  said 
John  and  Tristram  Tolcher,  if  they  both  survived 
the  said  Wm.  Tristram,  dying  without  issue  as  afore- 
said, should  equally  have  the  benefit  and  advantage 
thereof.    It  was  held  by  Sir  L.  Kenyon,  M.  R.  that 
the  bequest  over  was  void ;  but  Lord  Thurlow  re- 
versed the  decree, 
^^den  3t.  A  person  possessed  of  a  term  for  years,  be- 

2  Term  R.     queathed  it  to  his  grandson  T.  B.  Peake,  son  of 
^^^'  D.  and  S.  Peake,  and  the*  heirs  lawful  of  him. for 

ever ;  *  but  in  case  he  should  happen  to  die,  and 
leave  no  lawf id  heir,  then  and  in  tiiat  case  he  gave 
it,  after  tlie  death  of  the  said  T.  B.  Peake,  to  the 
next  eldest  son  or  heir  of  the  said  T>:  and  S.  Peake. 
T.  B.  Peake  took  possession  of  the  term  in  question, 
under  the  will,  and  died  without  issue. 


2¥<fe  XXXVIII.   Devise.   Ch.  xix.  $  31?  32.  513 

Lord  Kenyon  said,  that  on  conference  with  the 
rest  of  the  Court,  they  were  clearly  of  opinion  that 
the  limitation  over  Was  good.  ^  This  was  a  chattel 
interest,  limited  to  T.  B,  Ppake,  and  the  heirs  lawful 
of  him  for  ever :  but  in  qase  he  should  happen  .to. 
die  and  leave  no  lawful  heir,  then  oven  Now  it  was 
^parent  on  the  will,  that  the  testator,  by  lawful 
heirs,  meant  heirs  of  the  body ;  and  that  leaving  no 
lawful  heir,  must  be  confined  to  leaving  no  issue  at 
the  time  of  his  death. 

32.  The  following  case  was  sent  by  the  Master  of  Wilkinson 
the  RoUs  for  the  opinion  of  the  Court  of  K.  B.  7  SSV 

A  person  bequeathed  a  leasehold  estate  to  his  wife  ^^^* 
Maiy  Parker,  during  the  term  of  her  natural  life, 
and  after  her  decease  to  go  to  his  son  S.  Parker,  and 
to  the  heirs  of  his  body  lawfully  begotten,  and  their 
heirs  and  assigns  for  ever ;  but  in  default  of  such 
issue,  then,  afler  his  decease,  to  go  to  his  (the  tes- 
tator's)  grandson  T.  Wilkinson,  his  heirs  and  assigns 
for  ever.  S.  Parker  entered  on  the  estate  upon  the 
death  of  the  testator,  Mary  Parker  beihg  then  dead, 
and  died  without  ever  having  had  any  issue.  The 
question  was,  whether  T.  Wilkinson  took  any  thing 
under  the  will  ? 

Lord  Kenyon. — "  We  will  send  our  certificate  in 
this  case.  But  I  will  no^state  the  short  ground  on 
which  my  opinion  is  founded.  The  only  question'  is, 
whether  on  the  fair  construction  of  the  words  of  this 
will  the  testator  meant  that  the  limitation  over  to 
T.  Wilkinson  the  plaintiff  should  take  effect  afler  an 
indefinite  failure  of  issue  in  S.  Parker,  or  on  a  failure 
of  issue  living  at  the  time  of  the  death  of  S.  Parker; 
for  as  soon  as  that  intention  is  discovered,  there  is  an 
end  of  the  case.     If  personal  property  be  so  limited, 

Vol.  VI.  LI 


514  TiOe  XXXVIIL   Devise,    a.  six.  S  9^ 

that  if  it  were  an  estate  of  kiheritaac^  it  would^ 
an  estate  tail»  the  abBolute  interest  vests  in  the  fint 
taker ;  bat  if  the  limitation  be  with  a  double  aspect 
to  A.  and  to  the  issue  of  his  body,  if  there  be  «gr 
8Mch  issue  living  at  his  deatih^  if  not  th^i  oveFi  k  b 
Forrest.  245.  ^  fSPoA,  timitatton.    It  waa  so  settled  in  Sabbditen  v. 

Sabbarton»  and  a  variety  of  other  cases>  some  (^n^ 
are  not  in  print.    Hete  the  words  of  the  wiQ  ate^ 
*  to  S.  Parker  and  the  heira  of  his  body,  and  to  Uteir 
heirs  and  assigns  for  ever/     If  those  worids  Mood 
uncontroUed  by  any  thing  sidiaequeii^  in  the  will  the 
absolute  interest  would  have  vested  in  him;  but 
other  wor&  are  added^  *  but  in  default  of  such  issue, 
then,  qftcr  his  decease^  to  go  to  the  testator's  gmnd* 
aon.^    There  is  a  case  in  the  books  to  show,  diat 
then,  and  *mhen  are  adverbs  of  time.     Thai  at  what 
time  was  the  estate  to  go  over  to  the  testator's  giattd^ 
son?  at  th^  death  of  S.  Parker,  if  he  left  no  issue. 
There  is  nothing  in  the  will  to  show  that  the  tes- 
taulior  intended  that  the  limitation  over  shouid  not 
take  efifect  until  future  generations ;  but  on  the  oea* 
irary,  there  is  suflfeient  to  show  that  he  intioded 
that  the  estate  should^  in   one  event,  vest  in  tk 
grandson  at  the  time  of  S.  Parker's  death,  and  that 
is  within  the  time  which  the  law  allows  in  the  caseof 
executory  devises. 

"  The  rule  respecting  executory  devises  ia  ^ 
tremdy  wdl  settled;  and  a  limitation  by  way  rfeie- 
cutoiy  devise  is  good,  if  it  may  take  plaoe  after  a 
life  or  lives  in  bemg,  aiid  within  twenly^oney** 
and  a  fraction  of  another  year  afterwvd^  ^ 
befose  observed^  this  is  a  question  of  intention ;  ^ 
I  am  clearly  of  opinion,  that  the  testator's  iflW^ 
tion  was,  that  if  S*  Parker  did  not  leave  any  J*^ 
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at  \a&  death,  Ifie  subsequent  limitation  should  take . 

The  Court  certified  that  T.  Wilkinson  was  en- 
titled, under  the  will  of  E.  Parker,  to  the  absolute 
and  entire  interest  in  the  leasehold  premises. 

33.  Mn  Feame  says,  a  diversity  has  in  some  cases  No  Distinc- 
been  contended  for  between  a  limitation  of  a  term,  WiSrdrri^ff 
by  such  words  as,  in  the  case  of  a  real  estate,  would  ^^  express 
give  an  express  estate  tail  \  and  a  limitation  of  the  or  by  impli- 
same,  by  such  words  as,  in  the  case  of  a  real  estate,  ?*!!^H; 

,,     .  ,  .1.1..  IP.  Wms. 

would  give  only  an  estate  tail  by  implication ;  upon  433. 
tliis  principle,  that  where  the  words  of  a  will,  if  used  ^  ""  ^^®' 
with  regard  to  inheritance,  would  give  an  express  estate 
tiail ;  there  the  same  words  applied  to  a  term,  would 
pass  the  whole  interest  in  the  term.  But  that  where 
the  words  of  the  will,  if  applied  to  the  freehold^  would 
give  an  estate  tail  by  implication  only,  there  they 
would  not  enure  to  give  the  whole  interest  in  that 
term,  and  consequently  that  where  a  term  was  limited 
to  one,  and  if  he  died  without  issue,*  remainder  over, 
tins  limitation  would  not  vest  the  whole  term  in  him, 
as  a  limitation  to  the  heirs  of  his  body,  or  to  his  issue, 
wKMild  do,  but  were  always  to  be  understood  restric 
lively,  and  to  relate  only  to  his  dying  without  issue 
living  at  his  death,  and  therefore  irave  him  the  term 

84.  The  ground  of  the  distinction  is  this:  in  re- 
spect  to  an  inheritance,  the  words  dying  without 
issue,  are  taken  to  mean  an  indefinite  failure  of  issue 
in  order  to  create  an  estate  tail  in  favour  of  the  issue 
who  are  capable  of  taking  an  inheritance  j  but  with  i  P.  Wms. 
respect  to  a  term,  such  a  construction  cannot  benefit 
the  issue,  because  a  term  cannot  descend  to  them. 
Ih  some  instances  the  Court  seems  to  have  coun- 
tenanced a  distinction  of  this  sortj  but  in  all  those 
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cases  there  were  some  circumstances  in  the  wiU, 
which  the  Court  observed,  confined  the  generality  of 
the  expression,  d3dng  without  issue,  to  dying  with- 
out issue  then  living.  But  it  has  been  frequently 
determined  that  the  limitation  of  a  term  over,  after 
a  dying  without  issue»  even  in  such  cases  where  the 
limitation  could  only  have  given  an  estate  tail  by 
implication  in  a  real  estate,  is  to  be  taken  in  the 
legal  extent  of  the  expression,  and  therefore  the  limi- 
tation over  being  in  that  sense  too  remote,  is  utteriy 
void. 

35.  It  is  the  same  thing  whether  a  devise  of  a  term 
be  to  one  for  life  expressly,  and  if  he  die  without 
issue,  remainder  over }  or  to  one  indefinitely,  and  if 
he  die  without  issue,  remainder  over. 

SCh  Thus,  in  the  case  of  Love  v.  Windham,  the 
devise  was  to  one  for  life  expressly,  and  if  he  died 
without  issue,  remainder  over ;  and  yet  the  remain- 
der was  held  void. 

37.  W.  Clare  being  possessed  of  a  long  term,  devised 
it  to  trustees,  in  trust  for  his  son  Thomas  Clare,  fpr 
so  many  years  of  the .  term  as  he  should  live ;  and 
after  his  death,  in  trust  for  the  issue  male  of  his  soo 
Thomas,  lawfully  begotten,  for  so  many  years  of  the 
said  unexpired  term  as  such  issue  male  should  live ; 
and  when  the  issue  male  of  his  said  son  Thomas 
should  happen  to  be  extinct,  then  in  trust  for  his 
second  son,  in  the  same  manner. 

The  question  was,  whether  the  limitation  over  to 
the  second  son,  afler  &ilure  of  issue  male  of  Thomas» 
was  not  void..  Lord  Talbot  held,  that  the  subse- 
quent limitation  to  the  issue  of  Thomas  did  not  en- 
large the  express  estate  for  life  given  to  him ;  but 
he  also  held,  that  the  remainder  over  upon  the  ex* 
tinction  of  issue  male  of  Thomas,  which  was  equiva- 
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lent  to  a  dying  without  issue,  when  taken  as  an  in-  vide  Feame, 
ckfinite  failure  of  issue,  was  void.  Ex.Dev.275. 

38.  An  executory  devise  of  a  term  for  years  for  An  Executory 
life  to  a  person  in  esse,  to  take  place  upon  a  dying  j^f^^^'^a 
without  issue  of  another^  may  be  good,  because  the  general  Fd- 
iuture  limitation  being  only  for  the  life  of  a  person  i^good. 
in  esse^  it  must  necessarily  tak^  place  during  that  life, 
or  not  at  all ;  and  therisfore  the  failure  of  issue  is  in 
that  case  confined  to  the  compass  of  a  life  in  being. 

39*  W.  Wilson  being  possessed  of  a  term  for  years,  Oates  v. 
assigned  the  same  to  trustees,  in  trust  that  he  should  S^^J^^^^og 
receive  the  profits  during  his  life ;  and  after  his  death 
for  Mary  his  wife,  during  her  life ;  and  after  her  death, 
that  John  Oates  should  receive  a  moiety  of  the  pro- 
fits  during  his  life ;  and  after  his  decease,  his  child 
or  children  during  his,  her,  and  their  lives ;  and  for 

want  of  such  issue,  or  after  the  decease  of  the  child 

or  children  of  Edward  Oates,  to  permit  Sarah  Chal- 

font  to  receive  the  profits  during  her  life. 

The  question  was,  whether  the  limitation  to  Sarah 

Chalfont  was  good  ;  and  the  Lord  Keeper  Finch  de-  3  Atk.  449. 

dared,  that  the  trust  being  expressly  limited  for  life,  |  ^p^^  ^  * 

the  same  did  not  tend  to  a  perpetuity,  and  therefore  ^^3. 

was  good. 


LI  3 


(    518    ) 


TITLE  XXXVni. 


DEVISE. 


CHAP*  Xa*  • 
Of  other  matters  relating  to  Executory  Jbevises. 


I,  Where  one  Limitatwn  is  ex- 
ecutory^ all  the  others  are 
9Q  likewise. 

5.  A  preceding  Executory  Umi" 
tation  may  be  uncertain,, 
when  a  nibtequent  one 
may  be  certain. 

11*  i^  preceding  Executory  Limi' 
tation  is  not  a  Condition 
precedent. 

17-  Jjimitations  over  after  an 
Executory  Devise  of  the 
whole  Interest  sometimes 
good. 

22.  Distinction  between  the  Cases 
tphere  a  subsequent  Limi* 
tation  may  become  good, 
and  where  not. 

24,  A  Limitation  which  was 
originally  a  Contingent 
Remainder,  may  takeeffect 
as  an  Executory  Devise, 


29*  Distinction  between  Execut4)arf 
Devises  per  verba  de  pr»- 
senti  and  per  verba  de  fa- 

turo, 

d4r  The  Freehold  descends  m  the 
mean  time  to  the  Heir* 

37-  And  also    the  httermedmfe 

Profits, 

40.  A  Devise  of  the  Residue  wOi 
pass  such  Profits, 

43.  Executory  Interests  are  de- 
visable. 

47.  And  also  assignahle. 

50«  Maiy  he  passed  by  fkie  and 
released. 

51.  Descendible  and  trarnndsn- 
ble  to  Heirs  and  EasecuiorSn 

55.  The  Court  of  Chancery  will 

restrain  fraste. 

56.  Of  Trusts  of  Aecsmsuhitisn. 


Section  1. 

Where  one  ]V/[R.  FE ARNE  lays  it  down  that  where  one limita- 
cxecutoiy°aIl  ti^^^  ^^  ^  devise  is  taken  to  be  executory,  all 

the  others  are  subsequent  limitations  must  likewise  be  so  taken. 
Exec.  Dev.'  Thus,  Serjeant  Pemberton  says,  the  several  limitations 
^^^'  of  a  devise  of  one  and  the  same  thing  shall  never  be 

made  to  operate  several  ways ;   viz.  some  by  way  of 
executory  devise,  and  others  by  way  of  remainder. 
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Xhe  Court  Beemed  to  admit  the  distincticm ;  hxA  it 

Baay  be  proper  to  consider  i^on  idiat  reMons  it  is 

grounded. 

2*  With  respect  to  the  devise  of  a  term,  it  is  clear  i^em, 

that  if  there  be  twenty  limitations  of  it  after  a  devise 
to  one  for  life,  &c.,  every  one  of  the  twenty  will  be 
equally  executory  as  the  first  of  them;  because  all  are 
equally  limitations  c^  a  term,    after  a  disposition 
thereof  for  life ;  which  cannot  hold  otherwise  than  by 
way  of  executory  devise.  Therefore  the  question  can 
only  arise  in  regard  to  the  devise  of  a  freehold ;  and 
^kim  we  are  to  consider  that  every  executdry  devise 
w  either  the  limitation  of  an  estate,  after  the  fee  has 
been  already  disposed  of,  or  else  is  a  freehold  to  com- 
mence in  Jutnro^  without  any  preceding  freehold  to 
support  it.    In  the  first  case  it  is  evident  that  every 
limitation  subsequent  to  the  first  executory  devise, 
must  also  be  executory;  because  it  is  also  a  limitation 
of  an  estate  after  the  fee  has  been  already  di^sed 
o£.    In  the  latter  case  the  first  executory  limitation, 
being  the  first  freehold  limited  by  the  will,  no  freehold 
can  vest  in  possession  under  that  will,  before  the  time 
i^pMQted  for  such  limitation  to  take  efiect }  if  it 
oould,  then  would  that  supposed  limitation  be  really 
not  executory ;  because  it  would  in  that  case  be  sup* 
ported  by  a  preceding  freehold. 

8.  It  is  true  that  in  relation  to  contingent  re-  jit.  I6.c»i. 
mainders,    a    subsequent    remainder   may  vest   in  $  ^^f 
interest  before  a  preceding  contingent  remainder } 
but  that  is  only  where  some  preceding  freehold  vests 
in  possession  in  the  mean  time.    But  no  subsequent 

>  remainder  can  first  vest  in  possession,  and  afterwards 
a  preceding  estate  take  place :  for  wherever  a  sub- 
sequent limitation  vests  in  possession,  before  a  pre* 
ceding  coj^tingent  one  can  arise  and   vest,    such 
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preceding .  one  is  utterly  precluded  and  destroyed 
But  in  the  case  now  under  consideration^  there  is  no 
freehold  limited  to  vest  immediately  in  possession ; 
we  cannot  make  the  preceding  estate  and  the  remain- 
der change  places,  and  the  latter  come  into  possession 
before  the  former ;  this  would  be  absurd,  and  directly 
contrary  to  the  order  of  limitations.  If  this  caoflot 
be  done,  then  no  one  of  the  subsequent  limitations 
can  take  place,  before  the  time  limited  for  the  first ; 
they  are  all  therefore  equally  freeholds  to  commence 
m  Jiituro,  without  any  present  limitation,  or  estate  of 
freehold  to  support  them ;  and  consequently  they  are 
all  equally  executory,  till  the  time  comes  for  the  first 
estate  to  vest,  or  fail ;  then  all  the  limitations  to 
persons  in  esse,  and  ascertained,  may  vest,  and  no 
longer  continue  executory, 
aiite«c.  18.  .  4.  Thus  in  the  case  of  Gore  v.  Gore  it  was  held, 
*  ^^-  that  till  the  event  of  Thomas  Gore's  having  a  son 

should  be  decided  one  way  or  other,  by  the  birth  of 

such  son,  or  by  Thomas  Gore's  death  without  one, 

the  devise  to  his  son  was  executory,  being  a  fteehold 

limited  to  commence  in  Juturo. 

A  preceding       ^*  ^  preceding  executory  limitation  may  however 

Exe^tory      be   uncertain  and  contingent;    when  a  subsequent 

ma^beuncer-  limitation,  though  it  be  to  take  effect  in  future,  vaxj 

tuD,  when  a  jj^^-  jj^  uncertain  or  conditional  j  otherwise  than  in 

one  may  be    respect  of  the  possibility  of  its  expiration  before  the 

Fewne  Ex.    fo^n^r  vests,  or  fails :  but  may  be  so  limited  as  to 

Dev.382.  '    take  eflect,  either  in  default  of  the  preceding  liini- 

tation  taking  effect  at  all,  or  by  way  of  remamder 
after  it,  if  that  should  take  effect  In  either  of 
those  cases  it  must  vest  at  the  time  appointed  f^ 
the  preceding  limitation  to:  vest;  for  should  the 
preceding  limitation  fail  of  taking  efiect,  the  suta^ 
quent  one  will  then  vest  in  possession :  should  the 
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preceding  take  effect,  the  subsequent  one  will  at  the 
same  time  vest  in  interest  as  a  remainder,  upon  the 
preceding  one ;  and  then  become  liable  to  the  same 
modes  of  destruction  to  which  other  remainders  of 
the  same  kind  are  subject. 

6.  A  person  devised  to  trustees  and  their  heirs,  to  Brofwiwword 
receive  the  rents  and  profits  till  J.  B.  should  attain  2*Ves.  243. 
21 ;  and  if  he  should  live  to  attain  the  said  age  of  21, 

or  have  issue,  then  to  the  said  J.  B.  and  the  heirs  of 
his  body ;  but  if  the  said  J.  B.  should  happen  to 
die  before  the  age  of  21,  and  without  issue,  then 
over. 

Lord  Hardwicke,  considering  the  word  and  as  used 
for  or 9  and  the  condition  as  disjunctive,  instead  of 
copulative,  decreed  that  the  remainder  over  should 
take  efiect,  upon  the  apparent  intent  of  the  testator 
that  it  should  take  place,  either  in  default  of  J.  B/s 
attaining  21,  or  on  his  dying  without  issue. 

7.  A  married  woman,  in  pursuance  of  a  power,  Southby  r. 
devised  the  profits  of  her  estate  to  her  husband  for  2  Ves.  €10.' 
his  natural  life,  and  after  his  death,  she  bequeathed 

the  said  estate  to  her  children,  if  she  should  leave 
any  to  survive  her  j  but  in  case  she  should  leave  no 
«uch  child  or  children,  nor  the  issue  of  such-  child  or 
children,  and  after  the  decease  of  her  husband, 
then  she  gave  and  bequeathed  the  said  estates  to  her 
iriend  J.  H. ;  making  him  thereby  her  sole  heir  of  her 
last  will  and  testament,  in  default  of  issue  left  by 
her,  and  after  the  death  of  her  husband. 

At  the  time  of  making  her  will  the  testatrix  was 
with  child,  and  soon  aft;er  had  a  daughter,  and  died. 

Lord  Hardwicke  held,  that  the  child  took  an  estate 
tail,  and  not  a  fee ;  and  that  the  devise  over  to  J.  fl. 
w^s  a  vested  remainder,  and  not  a  limitation  to  take 
effect  only  on  the  event  of  the  testatrix's  dying 
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without  leaving  anj  child,  or  the  issue  of  any,  HviB^ 

at   her  decease.      He  said  the  testatrix  had  ooljr 

Expressed  the  double  contingency  which  there  is  hei 

the  case  of  every  limitation  in  remainder  after  an 

estate  tail ;  viz.  there  being  no  issue  at  all,  or  suck 

iffiue  dying  without  issue. 

8.  A  distinction,  however,  must  be  made  between 

Colli  son  7    csses^  of  this  nature,  and  the  case  where  a  testator 

Wright,        devised  to  B.  his  son  and  heir;  and  if  he  died  before 

1  Sid.  148.     gj^  ^^  without  issue  of  his  body  then  living,  the 

remainder  over,  &c.  B*  survived  the  21  years^  and 
then  sold  the  lands,  and  died.    It  was  held  that  he 
had  a  fee  simple  immediately ;  for  the  estate  tail  was 
limited  to  arise  upon  a  contingency  subsequent. 
1  Ab.  £q.  ^*  -^^^  ^^^^  where  a  person  devised  lands  to  his 

188.  pi.  8.  yn£e^  till  his  son  came  of  age  ^  and  then  that  hi^  son 
should  have  the  land,  to  him  and  his  heirs ;  and  if  he 
died  without  issue  before  his  said  age,  then  to  liis 
daughter  and  her  heirs.  This  was  held  to  be  a  good 
executory  devise  to  the  daughter,  if  the  contingency 
.  happened  ;  and  if  he  Jived  to  SI,  though  he  after 
died  without .  issue,  or  left  issue,  though  he  died 
before  21,  yet  the  daughter  was  not  to  have  the 
lalid ;  because  he  was  to  die  without  issue,  and  before 
21,  or  else  the  daughter  could  not  take. 

10.  It  is  observable  that  in  the  two  last  cases  the 
devise  to  the  son  was  in  feci^  so  as  not  to  admit  a 
regular  remainder  aft:er  it :  whereas  in  that  of  Browns- 
ante,  §  6.      word  V.  Edwards,  the  first  devise  was  in  tail ;  upon 

which  Lord  Hardwicke  laid  so  much  stress,  as  to  say, 
that  had  the  devise  been  to  B.  and  his  heirs,  the  con- 
struction he  gave  could  not,  he  believed,  be  made ; 
for  where  there  was  such  a  contingent  limitation^ 
he  did  not  know  that  the  Court  had  changed  the  word 
heirs  into  heirs  of  the  body»  to  make  it  so  throughout 
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11.  It  has  been  chserved  in  a  former  title  that  a  preceding 
lere  a  devise  is  made  upon  a  condition  annexed  to  ^^^^^^'y  . 

^  Lamitation  is 

A   precedkig  estate ;  that  is,  where  it  is  made  after  a  not  a  Condi- 
preceding  executory  or  contingent  limitatioti  5  or  is  jentf  "^^^' 
limited  to  take  effect  on  a  condition  annexed  to  any  Tit.  I6.c.  1. 
preceding  estate ;   if  that  preceding  limitation  or  scatterwood* 
eontingent  estate  never  should  arise,  or  take  effect,  v.  Edge. 
the  Remainder  over  will  nevertheless  take  place ;  the  §  75.      '  ' 
fittt  estate  being  considered  only  as  a  preceding  limi- 
tation ;  and  not  as  a  preceding  condition,  to  give 
efi^t  to  the  subsequent  limitation. 

1*.  A  person  devised  a  term  for  years  to  his  wife  Jones  7. 
for  life,  and  after  her  death  to  the  child  she  was  then  ^  ^^q^* 
ensientwith ;  and  if  such  child  died  before  it  came  to  245. 
SI,   then  he  devised   one    third  part  of  the   same 
term  to  his  wife,  h^  executors,  administrators,  arid 
assigns,  and  the  other  two  thirds  to  other  persons. 

One  of  the -questions  was,  whether  the  devise  to 
the  wife,  of  one  third  part  of  the  term,  was  good  ; 
because  it  appeared  she  was  not  ensient  at  all,  and  so 
the  contingency  upon  which  the  devise  to  her  was  to 
take  place  never  happened.  And  Lord  Hurcourt  held 
it  was  good.  '    . 

13.  A  case  arose  in  the  Court  of  K.  B.  upon  the  Andrews  v. 
same  will,  and  Lord  Ch.  J.  Lee  delivered  the  opinion  f  ves"42l 
of  the  Court — "  That  the  limitation  over  was  good ;    » 
that  the  devise  to  the  infant,  being  ineffectual,  was 
out  of  the  case  ;  and  the  law  the  same,  whether  the 
detrise  immediately  preceding  the  limitation  over  wais 
originally  void,  or  became  so  by  non-existence  or 
nonentity  of  the  person  :  for  that  since  the  law  allows 
such  limitations  over,  it  allows  the  waiting  for  it. 
'  That  it  was  one  of  those  executory  limitations  which 
depend  on  some  contingency,  on  the  failure  of  a  pre- 
ceding limitation,  none  of  which  t^ke  in  all  the  ways 
of  failing ;  but  still  it  was  the  same  thing.V 
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Roev.  14.  The  above  resolution  was  upon  the  leasehold 

1  Ve8!42l.    V^^  ^^  ^^^  estates,  which  passed  by  the  will.    But 
1  Wil«.  R,     afterwards  the  same  point,  in  regard  to  the  freehold 
3  Burr.  1624.  lands,  came  before  the  Court  of  C.  B. ;  the  Judges  of 
which  were  of  opinion  th9,t  the  event  of  no  child's 
being  born,  was  a  casus  omissus^  concerning  which 
no  direction  was  given  by  the  will ;  that  the  rule  ^m, 
that  an  heir  at  law  was  not  to  be  disinherited,  but  hj 
express  words,  or  necessary  implication ;  therefore 
upon  that  ground  the  devise  over  could  not  take  efiect 
That  the  case   of  Andrews  v.  Fulham,  being  a 
determination  on  the  leasehold,  was  distinguishable; 
that  the  plaintiff  there  had  assented  to  the  devise  over, 
and  so  was  concluded ;  and  that  there  was  a  difference 
of  construction  between  the  leasehold  and  the  free- 
hold, becauseof  the  favour  shown  to  the  heir  at  law. 
Gulliver  v.         is.  Upon  this  another  ejectment  was  brought  in 
1  Wils.  105.  B-  R-j  where  Lord  Ch.  J.  Lee  delivered  the  opinion 

of  the  Court,  that  the  devise  over  was  to  be  con- 
sidered as  a  limitation  subsequent :  the. first  as  a  pre- 
ceding limitation,  not  a  condition,  which,  whatever 
way  it  was  laid  out  of  the  case,  the  other  took  e&cl 
That  the  true  construction  of  the  will  was,  that 
•  there  was  a  good  devise  to  the  wife  for  life,  with  a 
contingent  remainder  to  the  child  in  fee,  with  a 
devise  over ;  which  they  held  a  good  executory 
devise,  as  it  was  to  commence  within  twenty-^ 
years  after  a  life  in  being ;  and  if  the  contingency  ci 
a  child  never  happened,  then  the  last  remainder  was  to 
take  effect,  upon  the  death  of  the  wife ;  and  the  number 
of  contingencies  was  not  material,  if  they  were  all  to 
liappen  within  a  life  in. being,  or  a  reasonable  tzin^ 
after. 
Avc^^^  16.  Serjeant  Urling  devised  his  real  estate  to  ha 

1  Yes,  420.    brother  G.  Urling  and   his  heirs,   on  thia  expt^ 

condition,  that  within  three  months  after  his  deceasCt 
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his  brother  should  execute  and  deliver  to  hi»  trustee 
a  general  release  of  all  demands  which  he  might 
claim  on  his  estate,  for  what  cause  soever.  But  if 
his  brother  should  neglect  to  give  such  release,  the 
said  devise  to  him  should  be  null  and  void  to  all  in- 
tents :  and  in  such  case  he  devised  it  to  Richard 
Ward,  his  heirs  and  assigns  for  ever. 

6.  Urling  died  in  the  lifetime  of  the  testator.  It 
was  decreed  that  the  devise  over  should  take  place : 
and  though  a  distinction  was  contended  for  between 
the  case  of  a  remainder  over,  after  an  executory 
particular  estate  only,  and  those  cases  wherein  an 
executory  devise  was  introduced,  after  a  dispo3ition 
of  the  whole  fee,  yet  Lord  Hardwicke  exploded  that 
distinction,  because  he  did  not  find  any  authority  to 
warrant  it 

^  .17.  It  seems  now  to  be  settled,   that  whatever  Limitationi 
nuipciber  of  limitations  there  may  be  afl«r  the  first  ^^^  **^'  *" 
Qj^ecutory  devise  of  the  whole  interest,  any  one  of  them  Devise  oftha 
which  is  so  limited  that  it  must  take  efiect,  if  at  all,  ^^^*«  ^"^^ 

rest  soinc- 

within  twenty- one  years  after  the  period  of  a  life  in  times  good, 
being,  may  be  good  in  event,  if  no  one  of  the  pre- 
ceding executory  limitations,  which  would  cany  the 
whole  interest,  happens  to  vest :  but  when  once  any 
preceding  executory  limitation,  which  carries  the  whole 
interest  happens  to  take  place,  that,  instant  all  the  sub- 
sequent limitations  become  void,  and  the  whole  interest 
is  then  become  vested. 

18.  A  term  for  years  was  assigned  to  trustees,  in  Massenburg 
trust  for  husband  and  wife,  during  their  lives,  andi'vern. 
the  life  of  the  longer  liver  of  them  j  and  if  there  234—304. 
should  happen  to  be  issue  male  of  their  bodies  living 
at  the  time  of  the  decease  of  the  survivor  of  them, 
then  in  trust  that  the  eldest  son  of  that  marriage 
should  be  maintained  out  of  the  rents  and  profits, 
until  he  attained  his  age  of  21  years,  and  then  the 
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whole  term  to  be  assigned  to  faim  ;  ttid  in  Case  ke 
should  die  before  the  age  of  21  yean,  thai  mlike 
manner  to  the  second,  tfaiid,  and  eveiy  oCh^r  son  of 
that  marriage  ;  but  in  case  there  should  be  no  ^eh 
issue  living  at  the  time  of  the  decease  of  the  sorrivor 
of  the  husband  and  wife,  or  in  case  fiiere  should  be 
such  issue,  and  they  should  all  die  befoi^  any  df 
them  attained  the  a^e  of  31  years,  then  the  term  was 
limked  to  Sir  W.  Massenburg.  The  husband  2kid 
wife  died  leaving  a  son,  who  died  an  infant. 

Lord  Keeper  North  said,  that  as  the  rales  (rf'(%a&- 
.  eery,  respecting  the  limitations  of  trusts  of  terms  for 
years,  were  the  same  with  those  by  which  executop^ 
devises  of  terms  for  years  were  governed  at  law ;  he 
would  have  the  opinion  of  the  Judges^  on  this  poifit 
TTie  Judges  of  the  Court  of  Common  Pleas  having 
unanimously  given  their  opinion  that  die  contingent 
limitation  over  to  Sir  W.  Massenbnrg  was  good,  be- 
cause it  must  happen  within  the  space  of  SI  years 
aiter  a  life  in  being,  the  Lord  Keeper  decreed  ae- 
cordmgly.* 
Himns  19.  Alice  Higgins  devised  the  premises,  being  a 

r^^Wms.     *^"^  ^°'  99^  years,  to  trustees,  in  trust  for  hertrff 
98.  for  life,  remainder  to  H.  Higgins  her  son  and  M^ 

his  wife,  and  afler  their  several  deceases,  in  trust 
for  the  eldest  son  of  the  said  H.  Higgins,  by  the  said 
Mary  Dowler  in  tail ;  and  for  default  of  issue  of  sw* 
first  begotten  son,  for  all  and  every  the  other  son 
and  sons  of  the  said  Henry  Higgins,  by  the  said 
Mary  Dowler ;  and  for  default  of  such  issue  male 
(^the  said  Henry  Higgins  by  the  said  Mary  Dowkf> 


*  The  present  mode  of  settling  terms  for  years,  which  has  heat 
ahready  staled.  Tit.  32.  c.  23.  §12- is  confirmed  by  this  dctermin** 

ttOD* 
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then  in  trust  for  all  and  every  the  daughters.  There 
never  was  a  son  of  the  said  marriage,  but  there  was 
A  daughter  ^  and  the  husband  and  wife  being  both 
dead,  it  was  objected  that  the  limitation  of  the  trust 
to  the  daughter  was  void,  it  being  after  a  limitation 
in  tail  to  the  sons,  which  in  the  case  of  a  term  was 
mot  to  be  allowed. 

Lord  Cowper  said,  there  was  a  diversity,  where  the 
limitation  in  tail  had  vested,  for  there^  it  must  be 
admitted,  the  remainder  over  would  have  been  void ; 
but  as  in  this  case  there  never  was  a  son,  the  re- 
nainder  to  the  daughter  was  good.  And  it  was  no 
more  tibau  the  limitation  of  the  trust  of  a  term  two 
way&r  viz.  if  there  be  a  son  by  the  marriage,  then 
the  limitation  is  to  that  son  \  but  if  there  be  no  son 
oi"  the  marriage,  but  a  daughter,  then  to  that 
daughter }  aad  th^s  was  not  too  remote  a  contin- 
gency, because  confined  to  a  life  in  being. 

20.  Dorothy  Lennard  being  possessed  of  lands  foi;  StMjcy^ 
the  residue  of  a  term  of  500  years,  devised  them  ta  2  p.  ^m*. 
a  trustee,  in  trust  to  pennit  her  nephew  Francis  6®^- 
Leigh  and  bis  assigns  to  receive  all  the  rents  and 
profits  of  the  premises,  for  so  long  as  he  shouldlive  ; 
and  after  his  decease,  to  the  use  of  hia  first  son  and 
thci  heirs  male  of  his  body ;  and  in  default  thereof, 
to  the  use  of  his  second  and  other  sons,  in  the  same 
manner  j  and  in  default  of  such  issue,  to  the  use  of 
the  daughter  and  daughters  of  Francis  Leigh  j  or  in 
caae  of  their  death  before  the  age  oi' 21  or  marriage, 
then  to  the  use  of  Edward  Stanley,  for  the  then 

residue  of  the  term. 

Francis  Leigh  died  without  issue ;  and  the  question 

^9f^  whether  the  limitation  of  the  term  to  Edward 
Stanley  was  good. 
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Sir  J.  Jekyll  said,  he  did  not  think  this  limitaticHi 

tended  to  a  perpetuity ;  such  a  limitation  of  an  estate 

.   in  fee  simple  would  have  been  good ;  and  yet  that 

would  have  gone  farther  towards  a  perpetuity  ;  for 

the  sons,  though  not  in  esse^  must  all  have  taken,  one 

after  another,  and  none  of  them  could  have  barred 

the  remainder  but  by  a  recovery,    which  required 

time  ;  whereas  in  this  case  the  first  son  would  upon 

Tit.  32.  c.  23.  his  birth  have  had  the  whole  residue  of  the  term, 

^  *^*  subject  to  the  precedent  interest,    vested  in  him ; 

and  it  cduld  never  have  gone  over  to  any  remainder- 
man, if*  he  had  died  under  age,  but  his  executors  or 
administrators  would  have  had  it,  who  could  have 
aliened  or  assigned  it  immediately.  It  was  decreed 
that  the  limitation  over  was  good. 

ante.  c.  17.         ^1*  1^   ^^  ^^^^  o^  Stephens  v.   Stephens,    the 
S  ^^*  certificate  of  the  Judges,  after  stating  that  the  devise 

td  the  first  son  of  Mary  Stephens  who  should  attain 
the  age  of  21  years  was  good ;  goes  on  in  these 
words, — "The  consequence  whereof  is,  that  all  the 
subsequent  limitations  will  be  good :  the  estate  will 
vest  in  Thomas  the  son  now  living,  when  he  shall 
attain  the  age  of  21  years  in  tail  male,  according  to 
the  clause  directing  the  order  of  succession  between 
the  sons  to  be  bom.  If  Thomas  the  son  now  living 
should  happen  to  die  before  the  age  of  21  years,  and 
the  testator's  daughter.  Dame  Mary  Stephens,  should 
have  any  other  son  by  Sir  Thomas  Stephens,  then  the 
estate  will  go  over  to  him,  when  he  shall  attain  his  age 
of  21  years,  in  like  manner  as  it  would  have  vested  in 
Thomas.  If  Thomas  the  son  should  die  befbre  the 
age  of  21  years,  and  Dame  Mary  should  have  no 
other  son  by  Sir  Tliomas  Stephens,  who  should  attain 
his  age  of  21  years,  then  his  estate  will  go  over  to 
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Sarah  the  daughter,  and  all  the  other  daughters  of  the 
said  Dame  Mary  by  Sir  Thomas,  as  tenants  in  common 
in  taiJ  ;  with  remainder  over  to  Richard  Stephens,  the 
testator's  brother,  in  fee.  But  in  case  Thomas  the 
son  should  die  before  the  age  of  21,  and  Sarah 
the  daughter  should  then  be  dead,  without  issue, 
and  there  should  be  no  other  son  of  Dame  Maiy 
who  should  attain  the  age  of  21  years,  or  any  other 
daughter  hereafter  born  of  their  bodies,  then  the 
estate  will  go  to  the  said  Sir  Richard  Stephens^  by 
virtue  of  the  last  remainder  to  him  in  fee  J* 

£2.  In  the  foregoing  cases  it  is.  observable,  that  Distinction 
wherever  a  preceding  executory  limitation  carried  cl^^^^^h^^ 
the  whole  intierest,  a  subsequent  limitation  was  not  a  subsequent 
isoBsidered  as  a  limitation  upon  the  preceding,  and  Jay  become 
to  take  effect  after  it,  but  as  an  alternative,  substi-  goo<^>  and 
tuted  in  its  room,  and  to  take  effect  only  in  case  the 
preceding  one  should  fail,  and  never  take  effect  at  all : 
and  where  a  preceding  executory  limitation  did  not 
carry  the  whole  interest,  a  subsequent  one  was  con- 
sidered either  as  becoming  vested  in  interest,  as  a 
xetnainder  expectant  on    the  preceding  estate,    as 
soon  as  that  took  effect ;  or  else  as  taking  effect  in 
possession  at  the  time  limited  for  the  preceding 
estate  to  vest,  in  case  that  preceding  one  failed  of 
taking  effect     So  that  in  either  case  it  follows,  that 
if  the  preceding  limitation  was  not  too  remote  in  its 
creation,  the  subsequent  one  could  not  be  so,  being 
to  take  effect  at  the  time  limited  for  the  first,  or  else 
not  at  all.     It  was  therefore  necessary  to  distinguish 
between  instances  of  this  kind,    and  those  cases 
wherein  either  the  preceding  limitation  is  not  exe- 
cutory, but  vested,  or  there  is  no  preceding  limita- 
tion at  all ;  for  in  either  of  such  cases,  the  future 
limitation  cannot  be  merely  an  alternative,  but  in 
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absolutely  limited  to  take  effect,  either  after  the  e^ 
piration  of  the  preceding  limitation  ;  or  else,  if  there 
be  no  preceding  limitation,  upon  th^  happening  of 
some  future  event.     And  therefore  u  the  expiration 
of  that  preceding  limitation  be  of  too  remote  a  nature, 
the  future  limitation  is  void  in  its  creation,  and  no 
subsequent  accident  can  make  it  good  ;  because  it  is 
not,  as  in  the  former  cases,  limited  to  take  effect,  or 
to  fail,  upon  the  event  of  a  contingency  which  must 
be  determined  one  way  or  other  within  the  period^ 
allowed  by  law  for  the  vesting  of  an  executory  devise; 
but  is  limited  absolutely,  to  take  effect  on  an  event 
which  may  not  happen  within  such  a  period. 
Sabbarton  v,      23»  Thus  although  in  the  case  of  a  devise  of  lands 
Sabbarton,     jn  fee  to  the  first  son  of  A,  who  shall  attain  the  age 
'  of  21,  and  in  default  of  such  issue,  remainder  to  R 
in  fee }  such  a  limitation  would  fail  or  take  eflfect 
according  as  the  first  limitation  should  vest  or  not: 
yet  if  a  devise  be  to  the  heirs  male  of  the  body  of  Cc, 
and  in  default  of  such  issue,  remainder  to  D.  in  tafl ; 
.   here,  if  we  suppose  the  first  limitation  void,  the  sub- 
sequent one  is  an  absolute  future  limitation,  to  take 
effect  after  a  dying  without  issue ;   and  therefore 
though  no  heirs  male  of  the  body  of  C.  should  ever 
exist,  sucfi  event  will  not  make  good  the  liroitaboB 
to  D.,  which  was  too  remote  in  its  creation,  and  conM 
not  be  considered,  as  in  the  former  case,  merely  as 
an  alternative  to  a  preceding  limitation,  and  whicn 
2  Burr.  878.    must  vest  at  the  time  limited  for  that  preceding  one 

to  vest,  or  else  not  at  all. 
A  Liroiution      24.  It  has  been  stated,  that  whenever  a  contingent 
rrilniT*      l^tation  is  preceded  by  a  freehold  capable  of  support- 
a  ConUogent  ing  it,  it  is  construed  a  contingent  remainder,  ^ 
mtrtake '     not  an  exccutoiy  devise.     But  it  is  possible  that  the 
cOect  as  an     freehold  SO  limited  may,  by  a  subsequent  accideflw 
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oecome  incapable  of  ever  taking  efiect  at  all ;  as  by  Executory 
the  death  of  the  first  devisee  in  the  testator's  lifetime ;  pearaeEx. 
in  ^wrliich  case  the  subsequent  limitation,  if  the  con-  Dev.  492. 
liiigency  has  not  then  happened,  will  be  in  the  same 
oondition  at  the  testator's  death,  that  is,  at  the  time 
tfirhen  the  will  is  to  take  efiect,    as  if  it  had  been 
limited  without  any  preceding  freehold.    Now  in  this 
it  has  been  held»  that  where  such  subsequent 
could  not  vest  at  the  testator's  death,  it 
should  enure  as  an  executory  devise,  rather  than  fail 
for  want  of  that  preceding  freehold,  which  had  never 
t&ken  efiect. 

S5.  Mr.  Hopkins  devised  his  real  estate  to  trustees  Hopkins  r. 

and  their  heirs,  to  the  use  of  them  and  their  heirs,  in  ^0,5^^43, 

trust  for  Samuel  Hopkins  for  life ;  and,   from  and 

after  his  decease,  in  trust  for  the  first,  and  every 

other  son  of  the  said  Samuel,  and  the  heirs  male  of 

the  body  of  every  such  son  ;  and  for  want  of  such 

issue,  in  case  John  Hopkins  (the  father  of  Samuel 

Hopkins)  should  have  any  other  son  or  sons  of  his 

body,  then  in  trust  for  all  and  every  such  son  and  sons 

respectively  and   successively,    for  their  respective 

lives,  with  the  like  remainders  to  their  several  sons, 

^th  the  like  remainders  to  the  heirs  male  of  the  body 

of  every  such  son,,  as  before  limited  to  the  issue  male 

.  of  the  said  Samuel  Hopkins ;  and  for  want  of  such  issue, 

in  trust  for  the  first  and^  every  other  son  of  the  body 

of  Sarah  (the  said  John  Hopkins's  eldest  daughter) 

lawfully  to  be  begotten,  with  like  remainders  to  the 

sons  of  John  Hopkins's  other  daughters;  and  for 

want  of  such  issue,  then  in  trust  for  the  first  and 

every  other  son  of  his  cousin  Ann  Dare,  lawfully  to 

be  begotten,  with  like  remainders  to  the  heirs  male 

of  the  body  of  every  such  son  of  the  said  Ann  Dare  j 
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and  for  default  of  such  issue,  then  in  trust  for  his  own 
right  heirs  for  ever. 

Samuel  Hopkins  died  in  the  testaltor's  lifetime, 
without  issue ;  and,  some  time  after,  the  testator 
died.  Nor  had  John  Hopkins  any  other  son,  nor 
were  any  of  the  other  remainder-men  in  esse  at  the 
testator's  death,  except  a  son  of  Ann  Dare's. 

Lord  Talbot, — "  Two  questions  have  been  made 
upon  this  will.  The  first  is,  whether  this  limitatioD 
to  the  first  and  every  other  son  of  John  Hopkins  can 
how  take  effect  as  an  executory  devise  ?  Or,  whe- 
ther it  shall  be  taken  as  a  contingent  remainder, 
and,  consequently,  void  for  want  of  a  particular 
estate  to  support  it  by  reason  of  Samuel*s  death  in 
the  testator's  lifetime  ;  and  that  John  Hopkins  had 
no  son  in  esse  at  the  testator's  death,  when  the  re- 
mainder might  Vest  ?  As  to  the  first,  I  think  it  impd- 
sible  to  cite  any  authorities  in  point :  none  have  been 
cited.  It  seems  to  be  allowed,  that  if  things  had 
stood  as  they  did  at  the  time  of  making  the  will, 
the  limitation  in  question  would  have  been  a  re- 
mainder, by  reason  of  Samuel's  estate,  which  would 

anu,  c.  18.    have  supported  it.     So  is  the  case  of  Purefoy  v. 

'   '  Rogers :  and  limitations  of  this  kind  are  never  con- 

strued to  be  executory  devises,  but  where  they  can- 
not take  effect  as  reniainders.  So,  on  the  other 
hand,  it  is  likewise  clear,  that,  had  there  been  no 
such  limitations  to  Samuel  and  his  sons,  the  Umita- 
tion  must  have  been  a  good  executory  devise,  there 
being  no  antecedent  estate  to  support  it ;  and,  con- 
sequently, not  able  to  enure  as  a  remainder ;  so  that 
it  must  be  the  intervening  accident  of  Samuel's  deatn 
in  th6  testator's  lifetime,  upon  which  this  point  mu* 
depend.  And,  as  to  that,  I  am  of  opinion,  that  the 
time  of  making  the  will  is  principally  to  be  regardedf 
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in   respect  to  the  testator's  intent.     And  if,  in  this 
case,  we  consider  it  as  an  executory  devise,  tlie  in* 
tent  will    be  served  in    case  John  Hopkins  has  a 
second  son :  but  if  it  is  taken  as^a  remainder,  the 
intent  plainly  appearing  that  a  second  son  of  John 
JHopkins  should  take,  is  quite  destroyed,  there  being 
no  precedent  estate  to  support  it  as  a  remainder.   The 
▼ery  being  of  executory  devises  shows  a  strong  in- 
clination, both  in  courts  of  law  and  of  equity,   to 
suppjrt  the  testator's  intent  as  far  as  possible  :  and 
though  they  be  not  of  ancient  date,  yet  they  are  of 
the  same  nature  with  springing  uses,  which  are  a^ 
old  as  uses  themselves.     I  can  see  no  difference  be- 
tween  this  case  and  the  others  of  a  like  nature  that 
havfe  been  adjudged ;  and  if  such  a  construction  may 
be  made  consistently  with  the  rules  of  law,  and  agree- 
able to  the  testator's  intent,  it  would  be  very  hard 
not  to  suffer  it  to  prevail.     In  Pay's  case,   had  the  *°te,  c.  18. 
testator  lived  to  Michaelmas,  the  limitation  had  been 
a  remainder.     And  if  a  remainder  in  its  first  creation 
does,  by  any  subsequent  accident,  become  an  exe- 
cutory  devise,    why  should   it  not   be  good   here, 
upon  the  authority  of  that  c^^e,  where,  by  the  tes- 
tator's death  before  Michaelmas,  what  .would  other- 
wise have  been  a  remainder,  was  held  to  be  good  by 
way  of  executory  devise.  I  think  that,  in  this  case,  the 
limitation  would  operate  as  an  executory  devise,  if 
it  was  of  a  legal  estate ;  and  therefore  shall  do  so 
as  a  trust,  the  rules  being  the  same." 

26,  Soon  after  the  above  decree  was  made,  John  l  Ves.  269. 
Hopkins  had  issue  William  Hopkins,  a  second  son  ; 
upon  which  it  was  held,  that  the  executory  devise 
having  thereby  once  vested,  the  subsequent  linpata- 
tions  thereupon  became  contingent  remainders.  And 
though  such  son  afterwards  died  before  the  subse« 
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quent  limitatioiis  vested,  yet  were  they  not  destroyed; 
because  it  was  held  that  the  inheritance  ^vested  in  the 
trustees  was  as  sufficient  to  support  them,  as  if  there 
had  been  estates  limited  for  that  particular  purpose* 
ante,  c.  17.        27*  In  the  case  bf  Stephens  v.  Stephens  it  was 

held,  that  till  the  estate  became  vested  in  some  one 
of  the  testator's  grandsons,,  who  attained  21,  the  limi-  ^ 
tations  over,  to  the  daughters  of  his  daughters,  must 
have  been  executory  devises.     But  as  soon  as  ever 

« 

the  estate  should  become  vested  in  a  son,  then  those 
BrowDtword  gubsequeut  limitations  must  of  course  take  efiect  as 

V.  Edwards,  ^  , 

ante.  vedted  remainders,  upon  the  preceding  estate  tail  in 

such  son. 
Ex.  Dey.  498.      ^^*  ^^^  when  a  preceding  freehold  has  once  vested, 

Mr.  Feame  says,  no  subsequent  accident  will  make 

a  contingent  remainder  enure  as  an  executory  devise. 

This  being  a  direct  consequence  of  the  rule  above 

ante  c.  17.    Stated*  th^t  wherever  a  devise  may  be  construed  a 

4  11-  contingent  remainder,  it  shall  never  be  considered 

*  as  an  executory  devise. 
Distinction  29.  It  has  been  held  that  where  an  executory 
ecutory  De-"  devise  is  limited  per  verba  de  prcesenti^  that  is, 
vises  per  where  the  devisee  is  mentioned  as  a  person  in 
Praesenti,  present  existence,  and  the  commencement  of 
and  per  verba  |;he  estate    devised  is  not  expressly  deferred  to  a 

future  period ;  there  the  devisee  nmst  be  a  person 
capable  at  the  death  of  the  devisor,  otherwise  the 
devise  will  be  void.  As  if  one  devise  immediately  to 
the  heir  of  J.  S.,  and  J.  S.  is  living  at  the  death  of  the 
testator ;  it  is  said  that  the  devise  shall  not  be  con- 
}  Salk.  226.  strued  an  executory  devise,  and  therefore  must  be 
void  ;  but  that  if  it  were  to  the  heir  of  J.  S.  after  the 
death  of  J.  S.,  that  would  be  clearly  good  as  an  exe- 
cutory devise,   because  a  future  time  is  mentioned. 
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SO.  Sb  it  has  been  said  that  a  devise  to  the  first  Id.  229. 
•wn  t>f  A.,  he  having  no  son  at  the  time,  is  void  ;  but 
if  it  were  to  the  first  son  of  A.  when  he  shall  have 
one,  it  will  be  good.  Though  Lord  Ch.  J.  Bridge- 
man  sidd»  that  a  devise  to  J.  S.  for  fifteen  years,  re-  js  j^  «« 
mainder  to  the  right  heirs  of  J.  D.,  is  not  good ;  but 
that  a  devise  to  one  for  fifteen  years,  remainder  to  the 
first  son  of  J.  D.  is  good ;  because  the  devisor  takes 
notice  that  A.  has  no  son,  and  intends  a  future 
act. 

31.  It  has  been  already  stated  that  a  devise  to  an  ante,  c  18* 
infant  m  ventre  matris  is  good  ;  and  in  the  case  of  ^  ^^ 
Gulliver  v.  Wickett,  the  Court  held  that  the  limita-  ante,  §  15. 
tion  to  the  child  of  which  the  wife  was  supposed  to  be 
ensient,  if  there  had  j[)een  no  devise  to  the  wife  for  life, 

being  in  Juturo^  would  have  been  a  good  executory 

<*®vise.  Tit.i2.c.  1. 

32.  In  the   case    of  Chapman    v.   Blisset,   Lord  5  30. 
Talbot  held  that  the  devise  to  the  unborn  children  of  ?^^  \'^^^ 

ton,  1  Wils. 

the  testator's  grandson,  though  made  p^  verba  de  R  225. 
pnesentij  should  take  effect  as  an  executory  devise,  bwww  ^' 
the  intention  being  clearly  future.  4  Burr.  2157. 

33.  Mr.  Feame  concludes  his  observations  on  this  £x.Dev.520. 
subject  by  saying,  that  whatever  force  is  to  be  allowed 

to  the  distinction  between  executory  limitations  per  - 
verba  de  prcesenti  and  per  verba  de  fiUuro ;  it  can 
only  affect  those  cases  where  there  is  not  the  least  cir- 
cumstance from  which  to  collect  the  testator's  con- 
templation or  intention  of  any  thing  else  than  an 
immediate  devise,  to  take  effect  m  prcesenti. 

34.  Where  there  is  an  executory  devise  of  a  real  J^«^^*^oW 
estate,  and  the  freehold  is  not  in  the  mean  time  dis-  the  mean 
posed  of,  it  descends  to  the  testator's  heir  at  law.        He^.^  ^  ^ 

35.  Thus,  in  Pay's  case,  which  has  been  already  ante,  c.  18, 
stated,  it  was  held  that  the  freehold  and  inheritance  ^  ^' 
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of  the  lands  devised,  descended  to  the  heir  at  Uw. 
Idem,  §  3-     So  in  Clarke  v.  Smith,  the  estate   was  held  to  hint 

descended  to  the  heir  of  the  testator,  and  continued 
in  him  for  six  months, 
ante,  c«  18.       .36.  In  the  case  of  Gore  v.  Gore,  Lord  Hardwicke 
*  ^  •  and  the  other  Judges  of  the  Court  of  K.  B.,  to  whom 

the  case  was  secondly  referred  by  the  Court  of  Chan- 
cery, certified  that  the  executory  devise  was  goo4 
**  and  that  the  freehold  of  the  said  manors,  on  the 
death  of  the  devisor,  vested  in  his  heir  at  law." 
And  also  the  ^7*  Where  there  is  a  preceding  estate  linn'ted,  with 
interndediate   an  executory  devise  over  of  the  real  estate,  the  inter- 

mediate  profits,  between  the  detei'mination  of  the  i 
first  estate,  and  the  vesting  of  the  limitation  over,  will 
go  to  the  heir  at  law,  if  not  otherwise  disposed  of. 
ante,  |  25.         38.  Thus,  in  the  case  of  Hopkins  v.  Hopkins  it  was 

decreed  that  till  John  Hopkins  had  a  son,  the  rents 
and  profits  should  go  to  the  heir  at  law  of  the  testator; 
and  aflerwards  a  son  being  born  to  John  Hopkins, 
upon  the  death  of  that  son,  it  was  decreed  that  the 
rents  and  profits  should  belong  to  the  heir,  till  some 
other  person  should  become  entitled  under  the  limi- 
tations in  the  will. 
Bullock  39.  A  testator  devised  his  real  estate  to  trustees, 

2  Vm  "521.     ^^^  ^^^^^^  ^^^^  *^^  ^^^  ^^^  ^^  ^^^^  Stones,  when  fce 

came  to  21,  should  have  it,  and  his  heirs  for  ever; 
and  that  he  should  be  well  educated.  John  Stones 
had  no  son  when  the  testator  died. 

Lord  Hardwicke  said,  this  was  a  good  executon' 
devise  to  the  first  son  of  John  Stones,  when  he  at- 
tained 21 ;  and  as  to  the  rents  and  profits  in  the  mean 
time,  where  there  was  an  executory  devise,  whether 
of  a  legal  or  a  trust  estate,  the  rents,  and  profits  went 
to  the  heir  at  law ;  because  the  legal  estate  in  the  (^ 
page,  or  tlie  trust  in  the  other,  descended  in  the  iflc«" 
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time  to  the  heir  at  law.  But  this  intermediate  interidst;* 
or  benefit  arising  to  the  heir  at  law  would  determine 
when  John  Stones  had  a  son^  for  that  son's  education 
must  come  out  of  the  rents  and  profits. 

40.  But  a  devise  of  all  the  rest  and  residue  of  the  ^  Devise  of 
jreal  estate  will  pass,  as  well  the  profits  from  the  the  Residue 
testator's  death  to  the  time  of  the  estate's  vesting,  Profit«. 

as  those  from  the  determination  of  the  first  estate  to 
the  Vesting  of  a  subsequent  one. 

41.  Thus  in  the  case  of  Stephens  v.  Stephens  it  ante,  e.  17. 
was  determined,  with  the  advice  of  the  Judges,  that 

the  intermediate  profits  passed  to  Sir  R.  Stephens, 
by  force  of  the  residuary  devise,  as  an  interest  in  th^ 
real  estate  not  otherwise  disposed  of. 

42.  A  testator  devised  all  the  rest  and  residue  of  Rogers  v. 
his  real  and  personal  estate,  of  what  nature  or  kind  f  v^^°485 
soever,  to  such  child  or  children  as  his  daughter 
should  have. 

It  was  held  that  the  profits,  from  the  testator's  death  ^  ,     ^      ' 

^  -  ,  Galev  Gale. 

to  the  birth  of  a  child  of  his  daughter,  jshould  pass  2  Cox  R. 
under  this  devise,  136, 

43.  It  was  formerly  held  that  contingent  estates  in  Exeeuiory    • 
freehold  property  were  not  devisable ;  but  it  has  been  ^"t?''^f»  ^^ 

deviaablet 

already  stated  that  the  law  is  now  altered  in  this  re-  'ante,  c.3. 
spect ;  and  therefoi'e  executory  estates,   and  possi-  ^  ^^" 
biliti^  accompanied  with  an  interest,  which  would 
be  descendible  to  the  heir  of  the  object  of  them, 
d3dng  before  the  contingent  event  on  which  the  vest- 
ing of  the  estate  depended,  are  devisable. 

44.  Executory  interests  in  terms  for  years  were 
always  held  to  be  devisable. 

45.  A  person  possessed  of  a  term  for  years  in  lands,  veizy  y. 
devised  the  same,  after  his  wife's  death,  to  his  son.  p^?^*^J?' 
The  son  made  his  will,  and  thereby  gave  the  liands 
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devised  to  hiim  by  his  father's  wiQ  to  the  plaintiffi) 
and  died  in  his  mother's  lifetime. 

The  Lord  Keeper  decreed  the  lands  to  be  enjoyed 
by  the  plaintifK,  according  to  the  will  of  the  son. 
T^wfi^'  ^*  devised  a  term  for  years  to  B.  for  life,  re- 

1  P.  Wms«     mainder  to  C,  who  in  the  lifetime  of  B.  disposed  of 
572.  tjiig  remainder  by  will. 

It  was  decreed  that  the  bequest  was  good;  and 
amounted  to  C/s,  declaring  by  his  will  that  his  exe- 
cutor should  stand  possessed  of  the  term,  in  trust  for 
the  devisee. 
And  also  47*  At  Common  law   a  possibility  was  held  not 

aatigDEble.      ^^  ^^  assignable,  although  in  certain  cases  it  might 

be  released ;    but  the   Court  of  Chancery  has,   in 
many  instances,  determined  that  a  possibility  of  a 
term  for  years  is  assignable. 
Thimpland         48.  A  person  possessed  of  a  term  for  1,000  years 

2  ^eem^25o!  bequeathed  it  to  B.  for  50  years,  if  he  should  so  long 

live,  and  after  his  decease  to  C,  and  died.  C.  assigned 

it  to  D.  during  the  life  of  B. ;  and  this  assignment  was 

held  good. 
TheobaldB  49-  A  person  devised  a  term  for  years  to  his  wife 

Jl'P'iSf^'       for  life,  remainder  to  his  son  and   daughter.    The 
608.  daughter  and  her  husband,    in  the  lifetime  of  the 

wife,  assigned  over  their  moiety ;  and  after  the  death 
JTide  Wright   of  their  brother  they  assigned  over  the  other  moiety, 

1^^409     *^®  mother  being  still  alive. 

This  assignment  was  established  by  the  Court  of 
Chancery,  and  also  by  the  House  of  Lords. 

50.  Executory  interests,  or  possibilities  in  freehold 
•edbyRne  estates,  may  be  passed  at  law  by  deed,  fine,  and 
and  rdeased.  common  recovery,  by  way  of  estoppel ;  of  which  an 
Tft.36.c,  12.  j^ccQmil^  Jias  been  already  given:  and  may  also  be 

released  in  certain  cases. 
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51.  An  executory  interest,  whether  in  estates  of  Descendible 
inheritance  or  terms  for  years,  is  descendible,  and  ^n^Jj^' 

.     .  misflible  to 

transmissible  to  the  heirs  or  executors  of  the  devisee,  Heirs  and 
iwrhere    such    devisee  dies  before   the  contingency  ^®^^*®"* 
happens  ;  and  if  not  disposed  of  before,  will  vest  in 
such    heirs    or    executors   when   the    contingency 
happens. 

52.  A  testator  devised  to  A.  and  his  heirs,  and  if  Guraell 
he  died  before  SI,  then  to  B.  and  his  heirs.     A.  died  8Vin.Ab. 
before  21,  but  B.  died  before  him.     The  question  112. 

VFilles  R. 

was,  whether  B.'s  heirs  should  take.  And  the  Court  211. 
clearly  held,  that  though  B.  died  in  the  lifetime  of 
A*,  yet  his  heirs  might  well  take  under  the  executory 
devise ;  for  that  such  a  devise  'was  not  to  be  con- 
-sidered  as  a  mere  possibility,  but  as  an  interest  of  the 
^ame  nature  as  a  contingent  remainder,  and  conse- 
quently transmissible. 

53.  George  Paynter  devised  freehold  and  copyhold  Goodright  v. 
messuages  to  his  son  George  Paynter,  his  heirs  and  ?^\®*  j^  29 
assigns  for  evdr ;  but  if  he  should  happen  to  die  be-  Scott  ▼. . 
fore  he  attained  his  age  of  21  years,  leaving  no  issue  ^l\^  g. 
living  at  the  time  of  his  death,  then  he  devised  the  §  13«. 
same  premises  to  his  mother  Catherine  Paynter,  her 

heirs  and  assigns  for  ever.  After  the  decease  of  the 
testator,  his  mother  Catherine  ?aynter  died  in,  the 
lifetime  pf  George  Paynter  the  son,  who  afterwards 
died  under  age,  and  ^ithout  issue. 

The  question  was,^  whether  this  executory  devise 
descended  to  the  heir  of  Catherine  Paynter.  And  it 
was  determined  that  the  lands  yested  in  the  heir  at 
law  of  Catherine  Paynter,  upon  the  happening  of  the 
contingency,  viz.  upon  the  decease  of  George  Paynter 
.under  age,  and  without  isrue.* 

*  This  case  has  been  confirmed  by  a  recent  judgment  of  ^he 
Court  of  C.  B.    Goodtitle  v.  White,  Bos.  &  Pui.  N.  R. 
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The  Court  of 
Chancery 
will  restrain 
Waste. 


Robinson 
T.  Lytton, 
MS8.  Rep. 
3  Atk.  209. 
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54.  In  cases  of  contingent  or  executory  interests, 
the  Court  of  Chancery  will  interfere  in  behalf  (^ 
those  who  are  entitled  to  such  interests,  to  prevent 
unreasonable  waste  being  committed  by  the  penons 
in  possesion. 

55.  Robinson  Lytton  devised  all  his  e^tes,  ohI 
of  settlement,  to  the  defendant  his  only  son,  and  to 
his  heirs  and  assigns  for  ever.  And  in  case  his  said 
son  should  not  live  to  attain  the  age  of  21  yean, 
leaving  no  issue  by  him  lawfully  begotton,  then  and 
in  such  case  he  .gave  his  said  estate  to  his  jfirst  and 
every  other  daughter  in  tail.  And  he  further 
directed,  that  in  case  his  said  son  should  attain  the 
age  of  21,  his  estates  in  London,  Sussex,  &c*  should 
be  sold ;  and  the  monies  arising  from  such  sales  he 
gave  to  all  his  daughters,  the  plaintifis,  in  equal  [Hdo^ 
portions,  as  an  addition  to  their  fortunes ;  and  in  case 
one  or  more  of  his  said  daughters  should  die,  then 
her  share  to  go  to  the  survivors. 

The  testator  died  in  \^S%  and  the  defendant  his 
son,  being  still  under  age,  and  going  to  cut  dovu 
timber,  the  plaintifis  brought  their  bill  for  an  injunc- 
tion to  stay  the  defendant  from  falling  timber,  as  oqd- 
trary  to  their  father's  will,  who  intended  them  the 
whole  benefit  of  the  estates  in  question,  in  case  his 
son  should  attain  to  21. 

For  the  defendant  it  was  insisted,  that  by  the 
express  words  of  the  will  he  had  the  fee  in  him,  which 
could  be  divested  only  upon  a  contingency  that 
might  never  happen  ;  and  that  the  Court  would  not 
restrain  a  person,  having  the  inheritance,  from  comr 
mitting  waste.  That  it  was  unreasonable  to  put  a 
man  in  a  worse  state  with  r^ard  to  his  own  interest, 
because  after  his  own  interest  determined,  he  had 
one  for  a  third  person,  and  cited  SavH  v.  Savil. 
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Lord  Hardwicke. — If  the  defendant  has  a  legal 
right  to  cnt  down  timber,  and  there  be  no  equitable 
eircumstances  in  the  case,   he  ought  not  to  be  re- 
sttained  from  the  exercise  of  this  right ;  but  if  there 
be  any  such,  he  ought.     I  did  not  think  fit  to  deter- 
mitie  the  matter  upon  a  petition,  but  thought  it  pro- 
per for  a  bilL    As  to  the  testator's  intent,  he  never 
meant  that  his  son  should,  before  he  attained  21,  fell 
all  the  timber  on  these  estates,  which  were  devised 
ta  be  sold,  for  the  increasing  his  daughters'  portions  ; 
and  it  might  happen  that  the  value  of  the  timber, 
when  felled,   would  equal,  or  perhaps  exceed  that  of 
the  land :  and  his  meaning  must  have  been  to  give  it 
of  the  same  value  it  was  at  his  death ;  which  must  be 
the  same  timber  that  wais  on  it  at  that  time.     Suppose 
the  greatest  part  of  this  estate  were  meadow  ground, 
and  the  defendant  was  going  to  plough  it,  by  which 
he  would  greatly  increase  his  present  profits,  but  re- 
duce the  value  of  the  land,  by  turning  it  into  arable  ; 
'Would  not  the  Court  in  such  case  grant  an  injunc- 
tion ?  Certainly  it  would.     The  testator  has  given 
his  son  these  estates  only  for  a  time,  during  which,  in 
supposition  of  law,  no  waste  will  be  committed ;  that 
is,  till  the  defendant  attains  21.     For  what  guardian 
could  cut  down  timber,  and  by  that  means  turn  part 
of  the  inheritance  into  personal  estate  ?  and  this  is 
a  very  material  circumstance  with  regard  to  the  tes- 
tator's intent.     The  next  consideration  is,  what  are 
the  words  of  this  will,  which,  putting  the  two  clauses 
together,  amount  tq  a  gift  of  all  his  estates,  which 
he  had  power  over,  to  his  son  for  ever ;  and  that  in 
case  his  son  shall  attain  ^1,   then  that  the'  estates 
shall  be  sold,  and  the  monies  arising  therefrom  he 
'gives  to  his  daughters,  by  way   of  augmentation  of 
their  portions.     Upon  which   it   was  said,    by  the 
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plaintiff's  counsel,  that  the  defendant  is  to  be  con^ 
sidered  as  a  trustee  of  the  inheritance,  for  the  benefit 
of  his  sisters ;  and  I  am  of  opinion  he  is  so,  taking 
the  profits  to  his  own  use  until  he  attains  21.  This 
Court  has  gone  greater  lengths  in  granting  injunctions 
to  stay  waste  than  the  courts  of  law  have  in  granting 
prohibitions  against  waste ;  as  where  there  has  been 
&35^' ^  ^'     *^  interposing  estate  for  life,  remainder  in  fee,  in 

which  case  no  action  of  waste  lies,  during  the  con- 
tinuance of  the  mesne  remainder,  1  Inst.  54.  And 
injunctions  have  been  granted  to  the  remainder-man, 
notwithstanding  the  interposing  estate  for  Iife«  So 
where  there  has  been  tenant  for  life,  remainder  for 
life,  without  impeachment  of  waste,  remainder  in 
fee,  the  Court  has  restrained  the  remainder-man  for 
life,  during  the  continuance  of  the  first  estate  for  life, 
because  of  the  possibility  of  his  dying  before  the  first 
Tit  15.  c,  2,  tenant  for  life.  The  like  in  mortgages,  where  a  mort- 
^  '  ^*  g&go^  b^  ^^^^  ^^  possession,  the  Court  has  restrain- 

ed him  from  cutting  down  timber,  without  inquiring 
whether  the  estate  itself  was  sufficient  to  answer. 
Now  this  is  much  stronger  in  the  case  of  a  trustee ; 
and  here  it  is  the  same  as  if  he  had,  said  *^  I  give  this 
estate  to  my  son  and  his  heirs,  to  the  intent  he  may 
receive  the  profits  till  21 ;  and  after  21,  then  to  be 
sold  for  my  daughters  portions/'     In  which  case  the 
Court  would  certainly  have  restrained  the  defendant 
There  are  three  kinds  of  interest  taken  notice  of 
in  this  Court-— The  legal  estate  at  common  law ;  the 
use,  which  now  by  27  Hen.  VIII.  draws  the  legal 
estate  to  it ;  and  the  beneficial  interest.    Now  how 
does  it  stand  upon  this  devise  ?  The  legal  interest  is 
in  the  defendant ;  and  as  to  the  beneficial  interest, 
that  belongs  to  him  till  21,  and  then  the  whole  is  a 
trust  for  the  benefit  of  other  persons.     If  he  does  not 
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attain  SI,  and  leaves  no  issue,  the  estates  go  accotd'- 
ing  to  the  several  remainders  limited  thereon :  if  he 
does,  they  are  to  be  sold  for  augmentation  of  his 
daughter's  fortunes.  It  would  therefore  be  unreason- 
able to  suffer  him  to  take  away  a  considerable  part  of 
the  value  of  estates  intended  for  daughters*  portions  : 
nor  will  the  Court  enter  into  the  value  of  these  por- 
tions, nor  of  the  proportion  they  bear  to  the  son's 
estate  j  the  father  being  the  proper  judge  of  the  divi- 
sion of  his  property  in  his  family. 

Several  cases  have  been  put  upon  waste,  which  have 
never  been  determined ;  only  the  Court  arguendo  has 
said  it  would  do  so  or  so.  As  that  of  an  infant  in 
venire  sa  mere^  where  the  estate  descends  in  the 
meantime  to  the  next  heir.  It  has  been  said  several 
times  that  the  Court  would  grant  an  injunction  to 
restrain  the  heir  from  waste ;  and  I  should  certainly 
do  it.  So,  in  such  executory  devises  as  must  take 
place  within  a  reasonable  compass,  as  in  Gore  v.  Gore,  ante,  c.  18. 
where  the  freehold  descends  in  the  meantime,  I  doubt 
whether  such  an  heir  should  be  permitted  to  commit 
waste,  and  think  he  ought  to  be  restrained.  This 
injunction  therefore  must  be  made  perpetual,  there 
being  no  other  way  to  preserve  the  benefit  which 
the  testator  intended  his  daughters ;  but  without 
costs  on  either  side. 

56.  It  has  been  determined  in  a  late  case,  that  a  of  Trusts  of 
testator  may  direct  the  rents  and  profits  of  an  estate,  Accumula- 
whereof  an  executory  devise  is  made,  to  accumulate 

till  the  time  when  such  estate  becomes  vested ;  and 
that  the  doctrine  of  executory  devises,  as  to  the  time 
when  they  must  vest,  was  applicable  to  a  trust  of 
accumulation. 

57.  Peter  Thellusson  being  seised  of  very  conside-  Thellussonr. 
rable  real  estates,  and  of  a  very  large  personal  estate,  4^ves!  Jub. 

227.  ' 
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and  having  three  sons,  Peter  Isaac  Thellusson,  George 
Woodfbrd  Thellusson,  and  Charles  Thellusson,   de- 
vised all  his  manors,  messuages,  lands,  tenements,  and 
hereditaments  to  trustees,  their  heirs  and  assigns  for 
ever,  upon  the  trusts  therein-after  mentioned ;  and 
as  to  the  residue  of  his  personal  estate,  he  gave  and 
bequeathed    the  same  to  the   same    trustees,   their 
executors,  administrators,  and  assigns,  upon  trust  that 
they  should,  as  soon  as  conveniently  might  be  aft» 
his  decease,  invest  the  same  in  the  purchase  of  free^ 
hold  estates  of  inheritance,  upon  the  trusts  therein- 
after mentioned.     And  he  directed  that  his  trustees, 
their  heirs  and  assigns,  should  stand  seised  of  the 
real  estate  devised  to  them,  and  of  the  estates  di- 
rected to  be  purchased,  upon  trust  to  receive  the  rents 
and  profits  of  them  during  the  natural  lives  of  his 
sons  Peter  Isaac  Thellusson,  George  Woodford  Thel- 
lusson,   and  Charles  Thellusson,  and   his  grandson 
John  Thellusson,  son  of  his  said  son  Peter  Isaac  Thei«- 
lusson,  and  of  such  other  sons  as  his  said  son  Peter 
Thellusson  then  had  or  might  have,  and  of  such  issue 
as  his  said  grandson  John  Tliellusson  might  have,  and 
of  such  issue  as  any  other  son  of  his  said  son  Peter 
Isaac  Thellusson  might  have,  and  of  such  sons  as 
hid    said   sons  George  Woodford   Thellusson    and 
Charles  Thellusson  might  have,  and  of  such  issue  as 
such  sons  might  have,  as  should  be  living  at  the 
time  of  his  decease,  or  bom  within  due  time  after- 
wardSf  and  during  the  natural  lives  and  life  of  the 
survivors  and  survivor  of  the  several  persons  afore- 
said.    The  testator  then  directed  that  his  trustees 
should  from  time  to  time  invest  the  money  to  aris« 
from  such  rents  and  profits  in  such  purchases  as  he 
had  therein-before  directed  to  be  made  with  his.  per- 
sonal estate  ;  and  that  they  should  from  time  to  time 
collect,  receive,  lay  out,  and  invest  the  rents  and 
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profits  of  those  estates  in  the  same  manner.    And 
he  directed  his  trustees  from  time  to  time  to  cut  such 
timber  on  the  estate  devised  and  to  be  purchased, 
as  should  be  fit  to  be  cut,  and  to  sell  the  same ;  and  to 
invest  the  money  arising  by  such  sales  in  such  pur- 
chases as  were  therein-before  directed  to  be  made  : 
and  he  empowered  the  trustees  to  make  leases,  and 
generally  to  act  in  the  management  of  the   trust 
estates,  as  if  they  were  their  own.    He  then  directed, 
that  after  the  decease  of  the  several  persons  during 
whose  lives  the  rents  and  profits  of  the  estates  de- 
vised and  to  be  purchased  were  directed  to  accumu- 
late,  an  equal   partition   should   be  made  by  the 
trustees  of  the  estates ;  and  that  the  whole  thereof 
should  be  divided  into  three  lots  of  equal  value  :  and 
he  then  directed  the  manner  in  which  those  lots 
should  be  limited ;  which,  as  to  the  first  of  the  lots, 
is  expressed  in  the  following  words:  "  I  do  hereby 
direct  that  the  premises  contained  in  one  of  such 
allotments,  shall  be  conveyed  to  the  use  of  the  eldest 
male  lineal  descendant  then  living  (and  who  sliall  be 
entitled  to  the  first  choice  of  such  allotments)  of 
my  said  son  Peter  Isaac  Thellusson  in  tail  male,  with 
remainder  to  the  second,  third,  fourth,  and  all  and 
every  other  male  lineal  descendant  or  descendants 
then  living,  who  shall  be  incapable  of  taking  as  heir 
in  tail  male  of  any  of  the  persons  to  whom  a  prior 
estate  is  hereby  directed  to  be  limited,  of  my  said  son 
Peter  Isaac  lliellusson,  successively  in  tail  mate; 
with  remainders,  in  equal  moieties,  to  the  eldest  and 
every  other  male  lineal  descendant  or  descendants 
then  living  of  my  said  sons  George  Woodford  Thel- 
lusson and  Charles  Thellusson,  as  tenants  in  common 
in  tail  male,  in  the  sai!n^  manner  as  herein-before 
Vol.  VI.  N  ^ 


directed  with  respect  to  the  eldest  and  eveiy  otber 
male  lineal  descendant  or  descendants  of  my  said 
son  Peter  Isaac  Thellusson^  with  cro83  remaioden 
between  or  among  such  male  lineal  descendants 
as  aforesaid  of  my  said  sons  Geoige  Woodford  Tbel- 
lusson  and  Charles  Thellussont  in  tail  male ;  or 
in  case  there  shall  be  but  one  such  male  lineal 
descendant^  then  to  such  one  in  tail  male,  with  re- 
mainder to  the  use  of  them  the  said  Matthew  Wood^ 
fordy  James  Stanley,  and  Emperor  John  Alexander 
Woodford,  their  heirs  and  assigns  for  ever,  upon  the 
trusts,  and  to  and  for  the  intents  and  purposes  hereiiip 
after  mentioned,  expressed,  and  declared  of  and  con- 
cerning the  same." 

He  then  directed  the  estates  included  in  one  other 
of  such  allotments  to  be  conveyed  to  the  use  of  the 
eldest  male  lineal  descendant  then  living  (and  who 
was  to  have  the  second  choice  of  such  allotments) 
of  his  son  George  Woodford  Thellusson  in  tail  nude; 
with  similar  remainders  to  the  second,  third,  fouitth, 
and  every  other  male*  lineal  descendant  or  desceqdaota 
of  the  said  George  Woodford  Thellusson  succeasivilj 
in  tail  male  ^  and  with  similar  remaindBrs,  in  equal 
moieties,  to  the  eldest  and  every  otfaei:  male  lineal 
descendant  or  descendants  theu  living  of  the  aai4 
Peter  Isaac  Thellusson  and  Chajcles.  Thellusson,  aa 
tenants  in  common  in  tail  miijle,  with  aiinilar  qw  i 
renudnders ;  and  with  the  ultimate  remainder  in  the 
same  manner,  to  the  use  of  the  trustees  in  feerrnxfiih 
upon  the  trusts  therein-after  mentioned* 

He  then  directed  the  estates  included  wthe.1^ 
maining  lot  to  be  conveyed  to  th^  u^e  of  tbed^ 
male  lineal  descendant  then  living  of  his^  saiii^  ^ 
Charles  Thellusson  in  tail  male,  with  siaiilfF  ^ 
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mainders  to  the  second,  third,  iburth,  and  evety  other 
male  fineal  descendant  or  descendants  then  liring  of 
his  said  son  Charles  Thellusson,  silccessively  in  tail 
male  ;  with  remainders,  in  equiil  moieties,  to  the 
eldest  and  every  other  male  lineal  descendant  or  de- 
scendants theii  living  of  the  sfaid  l^eter  Isaac  Thelliis-* 
son  and  George  Woodford  Thellusson,  a^  tenants  in 
cooamon  in  tail  male,  with  similar  cros^  remainders ; 
and  with  the  ultimate  remainder  in  the  same  madner 
to  the  use  of  the  trustees  in  fee  simpler,  upon  tlie 
trusts  therein-after  mentioned. 

And  he  directed  that  the  trustees,  their  heirs  or 
assigns,  should  stand  and  be  seised  of  the  estates  by 
him  devised  and  so  to  be  purchased  as  aforesaid, 
upon  failure  of  male  fineal  descendants  of  his  said 
sons  Peter  Isaiac  Thetttisson,  Georger  Woodford  Thel-' 
hisson,  and  Charles  Thellusson  as  aforesaid,  in  traM; 
to  sell  all  the  said  estates,  and  to  pay  the  money  to 
arise  from  the  said  sales  unto  his  Majesty,  his  heirs  and 
daccessors,  kings  and  queens  of  England,  to  be 
applied  to  the  use  of  the  sinking  ftihd,  in  snch  man* 
tier  as  should  be  directed  by  act  of  parliament. 

The  testator  died  in  1797,  Ifeaving  his  said'  three 
sons  i  the  eldest  df  whom  had  then  three  sons  and 
two  daughters,  the  second  two  daughters,  and  the 
iidfd  one  son ;  and  the  wife  of  the  eldert  son  wafi 
then  with'  child,  and  was  soon  after  delivered  of  twin 

Some  time  after  the  decease  of  the  said  Peteif 
CThellusson,  two  suits  were  instituted  in  Chancery, 
respecting  his  will  j  one  of  them  was  upon  a  biW, 
filed  by  his  widow  and  children  against  the  acting 
trustees  and  executors  of  his  will,  and  against  the 
two  sons  of  the  said  Peter  Isaac  Thellusson  born 
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after  die  testator^s  decease,  and  also  against  his 
Majesty's  Attorney  General,   praying  to  have  the 
trusts  of  the  will  declared  void,  and  the  real  estate 
conveyed  to  the  said  Peter  Isaac  Thellusson,  as  heir 
at  law  of  the  testator,  and  the  personal  estate  divided 
among  the  plaintiffi,  according  to  the  statutes  of 
distribution.    The  other  of  the  suits  was  instituted 
upon  a  bill  filed  by  the  acting  trustees  and  ezecuton 
of  the  will  of  the  said  Peter  Thellusson,  against  all 
the  other  persons,  who  were  parties  to  the  first  suit, 
praying  to  have  the  trusts  of  the  will  established  and 
carried  into  execution,  and  the  necessary  directions 
to  be  given  for  that  purpose.      Both  the  original 
cause,  and  the  cross  cause,  came  on  before  X.oid 
Loughborough  in  Lincoln's  Inn  Hall,  in  December 
1798,  assisted  by  the  Master  of  the  Rolls  (Sir  IL  P. 
Arden),  Mr.  Justice  Buller,  and  Mr.  Justice  Lawrence, 
and  was  aigued  at  great  length  *.    And  on  the  19tb 
of  February  following  he  pronounced  his  decree  in 
both  causes,  and  thereby  dismissed  the  bill  in  the 
original  cause,  so  &r  as  it  prayed  that  the  limitations 
and  dispositions  contained  in  the  will  of  the  said 
Peter  Thellussoa  of  and  concerning  his  real  estates, 
and  the  general  residue  of  the  personal  estate,  and 
the  rents,  issues,  and  profits  of  such  estates,   and 
concerning  the  estates  directed  to  be  purchased, 
and ,  the  rents  and  profits  thereof,  and  the  trusts 
thereof  might  be  declared  void;   and  declared  in 
the  cross  cause,  that  the  will   ought   to   be  esta- 
blished, and  the  trusts  of  it  performed  and  carried 
into  execution ;   and  declared  the  devises  and  limi- 
tations of  the  estates  contained  in  the  will  to  be 


*  Mr  Hargrave's  aigument    has  been  published  hj  himself,  to 
which  the  reader  it  therefore  referred. 
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f^ood  and  valid  in  the  law,  and  gave  directions  accord* 
iilgly. 

From  this  decree  the  three  sons  of  Mr.  Thellusson» 
the  testator^  appealed  to  the  House  of  Lords :  and 
on  their  behalf  it  was  contended  that  the  trust 
attempted  to  be  created  by  Mr.  Thellusson's  will, 
being  of  the  class  of  executory  trusts  created  by 
will,  must  depend  for  its  validity  on  its  being  insti* 
tuted  for  those  purposes,  and  limited  within  those 
boundaries,  which  the  law  prescribes  for  trusts  of 
that  description;  but  it  was  neither  instituted  for 
those  purposes,  nor  limited  within  those  boundaries. 
.  1st.  It  was  not  instituted  for  the  purposes  which 
the  law  prescribes  for  those  trusts.  The  nature  of 
it  was,  to  create  an  equitable  estate  of  inheritance 
commencing  at  a  future  time,  without  limiting  an 
intermediate  equitable  estate  commensurate  with  the 
interval.  By  the  old  law,  limitations  of  this  kind 
were  illegal.  For  the  purpose  of  enabling  parties  to 
provide  for  those  reasonable  occasions  of  families, 
which  could  not  be  provided  for,  except  by  allowing 
iuture  estates  of  freehold  to  be  limited  without  a 
limitation  of  such  a  previous  intermediate  estate,  they 
were  first  admitted  into  wills :  and  afterwards,  when 
uses  were  introduced,  the  uses  raised  by  them  were 
admitted  among  those,  which,  on  account  of  the  fair- 
ness and  utility  of  their  object,  courts  of  equity 
thought  binding  on  the  consciences  of  trustees,  and 
the  performance  of  which  they  would,  on  that  ground, 
compel  by  a  subpoena.  Thus,  the  circumstance  of 
their  being  created  for  the  meritorious  purpose  of 
providing  for  the  reasonable  occasions  of  families, 
was  the  ground  on  which  the  uses,  raised  by  these 
limitations,  were  admitted  among  those  which  courts 
of  equity  would  execute ;  and,  of  cou^8e^  when  they 
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were  not  created  for  a  purpose  of  that  nature,  the 
ground  for  the  interference  of  courts  of  equity  did 
not  arise.  In  the  present  case  there  was  no  such 
ground.  Mr.  Thellusson's  will  was  morally  vicionsi, 
as  it  was  a  contrivance  of  a  parent  tx)  exclude  eveiy 
one  of  his  children  from  the  enjoyment,  even  of  the 
produce  of  his  property,  during  almost  a  century ; 
and  it  was  politically  injurious,  as,  during  the  whole 
of  that  period,  it  made  an  immense  property  unpro- 
ductive, both  to  individuals  and  the  community  at 
large ;  and  by  the  time  when  the  accumulation  shall 
end,  it  will  have  created  a  fund,  the  revenue  of  which 
would  be  greater  than  the  civil  list,  and  would  there- 
fore give  its  possessor  the  means  of  disturbing  the 
whole  economy  of  the  country.  The  probable 
ainount  of  the  accumulated  fund,  in  the  events  which 
had  happened,  was  stated  in  the  appeUant's  bill,  and 
admitted  in  the  answer,  to  be  19f 000,000/1 ;  and,  io 
case  any  of  the  persons  answering  the  description  of 
heir  male,  wh)en  the  period  of  suspense  ended,  should 
be  a  minor,  and  his  minority  should  continue  10  years, 
it  would  increase  the  amount  of  that  third  to  the  sum 
of  10,802,37s  L ;  so  that,  if  the  whole  property  should 
center  in  one  person,  and  that  person  should  have  a 
minority  of  10  years  after  the  end  of  tlie  period  of 
suspense,  (a  circumstance  by  no  means  improbable,) 
particularly  as  Mr,  George  Woodford  Theliusson  had 
been  long  married  and  had  no  son),  the  whole  accu- 
mulated fund  would  amount  to  dS,407,lS0/. 

Sd.  The  trust  was  not  confined  within  that  bound- 
ary which  the  law  prescribes  for  trusts  of  this  d»* 
scription,  even  though  it  should  be  admitted  that  all 
the  liv€6,  during  which  the  accumulation  was  to  be 
carried  on,  were  in  existence  at  the  time  of  Mr.  Hid* 
lusson's  decease^  as  one  circumstance,  whidtm^teiially 

8* 
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afteted  the  period  of  suspense,  and  which  entered 
into  every  case  in  which  the  suspense  of  property 
had  been  held  legal,  did  not  enter  into  the  present 


In  examining  the  cases  decided  on  limitations  of 
this  kind,  it  would  appear,  that  in  e\Bry  one  of  them, 
all  the  lives  during  which  the  suspense  was  directed 
to  be  carried  on,  were  evidentiiy  the  lives  of  persons 
imm^ately  connected  with,  or  immediately  leading 
to,  the  person  with  whom,  under  the  trust  first  limited 
to  take  eflfect  at  the  end  of  the  suspense,  the  property 
waa  to  vest.    Thus  (to  instance  two  cases  in  which 
the  accumulation  was  supposed  to  have  been  furthest 
carried  on),  in  tibat  on  Lady  Dennison's  will.  Miss  in  the  Re- 
Midgley,  during  whose  life  the  property  might  be  in  under  th^*^*^ 
suspense,  was  the  mother  of  the  second  son  to  whom  Title  of  Har- 
iht  property  was  devised.    And  in  Long  v.  BlackaU,  ^^"  ^21^* 
th6  testator's  posthumous  son  was  immediate  ancestor  Jujy  1786. 

7  Term  "R 

to  the  heir,  in  whom  the  property  was  directed  to  100. 
vMt ;  but,  in  the  present  case,  not  one  of  the  first 
lives  had  ati  immediate  connection  with,  or  imme- 
diately led  to,  the  person  benefited.  In  the  sense 
here  spoken  of,  the  life  of  any  stranger  was  equally 
connected  with  and  would  equally  lead  to  <*the 
respective  male  descendant  of  the  testator's  son,'' 
as  the  lives  assigned  by  him  for  the  period  of  sus- 
pense. A  material  difilerence,  therefore,  in  a  point 
considerably  influencing  the  purpose  and  boundary 
of  the  suspense,  existed  between  the  present  and  all 
tihe  decided  cases. 

3d.  Hie  use  made  by  Mr.  Thellusson  of  the  rule 
allowing  a  suspense  of  property  to  be  carried  on  fbr 
any  number  o£  lives  in  being,  was  a  fraud  on '  the 
tvie.  It  was  a  maxim  of  law,  which  sldmitted  of  no 
exception,  that  nothing  should  be  efil^cted  by  indii 
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means  which  could  not  be  done  in  a  direct  niann^« 

Now  a  possible  suspense  of  property  for  35  years 

Lade  v.  Hoi-  was  held  to  be  void  in  Sir  John  Lade's  case ;  and, 

479.'  3  Bur.  ^^  *^^  ^^*®  ^^^  ^^  Proctor  V.  the  Bishop  of  Bath  and 
1416.  Wells,  the  Court  of  Common  Fleas  unanimously 

£p!  Bath  decided  against  the  legality  of  a  possible  suspense  <^ 
9°H^f^t  property  for  24  years.  Where  property  was  sus- 
358.         *    pended  through  the  medium  of  lives,   if  the  lives 

were  those  of  persons  connected  with  the  ultimate 
owner,  the  persons  whose  lives  formed  the  period  of 
suspense,   would  generally  be  the  parents  of  die 
party  ultimately  benefited,  and  would  not  therefore 
be  more  than  one  or  two  lives  at  the  utmost    Now 
the  probable  duration  of  one  or  two  such  lives  falls 
short  of  21  years ;  but,  if  an  unlimited  number  of 
lives  were  taken,  they  would  reach  a  century.    It 
was  observable,  that  the  probable  duration  of  the 
lives  assumed  by  Mr.  Thellusson  reached  70  years. 
Thus,  therefore,  if  the  rule  were  taken  to  extend  to 
any  number  of  lives,  it  would  follow,  that  though, 
where  a  number  of  years  directly  constituted  the  term 
of  suspense,  property  could  not  be  prevented  fnnn 
vesting  absolutely  during  25  years,  according  to  the 
determination  in  Sir  John  Lade's  case,  or  during  ^ 
years,  according  to  the  case  of  Proctor  v.  the  Bishop 
of  Bath  and  Wells ;  yet,  by  assigning  for  the  period 
of  suspense  a  number  of  lives,  whose  average  dura* 
tion  would  be  equal  to  a  given  number  of  years,  and 
thus  indirectly  making  years,  not  lives,  to  constitute 
the  period  of  suspense,  property  might  be  suspended 
for  a  whole  century ;  and  the  present  would  be  cited, 
on  tuture  occasions,  as  a  case  in  point  for  extending 
the  penod  of  suspense  to  70  years.    Thus  Mr.  Thel- 
^f»\       lusson's  will  was  a  fraud  on  iJie  rule.    When,  in. the 
Caae,  3  Cha.  Duke    of  Norfolk's  case,  Lord  Nottingham  P«^ 
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^oounced  for  the  legality  of  an  executory  limitation,  Ca.i.  2Cha. 
i^hich  kept  the  absolute  ownership  of  a  term  for  ^^f  ^72 
years  in  suspense  for  one  whole  life,  and  thereby  ex-  80.  F^.  223. 
tended  the  period  allowed  for  the  suspense  of  a  term  Unll^'^^^ 
beyond  what  had  been  settled  for  it  in  the  preceding  ^^S-  Rep. 
case  of  Child  v.  Bayley,  the  possibility  of  the  abuse  ^^e's  Polk 
of  that  extension  of  executory  limitation  was  strongly  "f^'^Q* 
pressed  upon  him :  and  he  answered  it  in  these  re*  1  iu>il  Ab.  * 
markable  words:  "It  hte  been  urged  at  the  bar,.?P'Q«J^"* 
Where  will  you  stop,  if  you  do  not  stop  at  Child  v. 
B^yley's  case  ?    I  answer,  I  will  stop  every  where;, 
Inhere  any  inconvenience  appears ;  no  where  before*  ' 
It  is  not  yet  resolved  what  are  the  utmost  bounds  of ' 
limiting  a  contingent  fee  upon  a  fee ;  and  it  is  not 
necessary  to  declare  what  are  the  utmost  bounds  to 
a  springing  trust  of  a  term :  whenever  the  bounds 
of  reason  or  convenience  are  exceeded,  the  law  will 
be  quickly  known.*'    The  use  made  by  Mr.  Thel- 
Izisson  of  the  will  is,  both  in  a  private  and  public 
view,  unreasonable  and  inconvenient ;  and  it  is  still 
more  objectionable,  as,  by  carrying  on  indirectly  an 
accumulation  for  70  years,  which  directly  could  not 
be  carried  on  for  one-third  of  such  a  number  of 
years,  it  was  a  fraud  upon  the  rule  itself.    Thus, 
therefore,  the  time  pointed  at  by  Lord  Nottingham 
was  come ;  and  it  was  necessary  that  it  should  be 
known,  that  the  rule  was  to  be  imderstood  with  this 
limitation,  that  whenever,  from  the    number,  and 
quality  of  the  lives  chosen,  it  is  evident  thiEtt  accu-   * 
mulation,  and  not  a  family  purpose,  was  the  object 
of  the  trust,  the  bounds  of  the  reason  and  conve- 
nience of  the  rule  were  exceeded,  and  a  fraud  has 
been  practised  on  the  rule.    It  was  objected,  to  this 
conclusion,  that  any  inquiry  into  the  reasonableness, 
convenience,  or  fairness  of  the  use  made  of  the  rul6» 
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must  lead  to  uncertainty,  and  to  an  exerebe  of  dis- 
cretion which  the  Bench  has  always  disclaimed: 
bot  this  did  not  always  follow*  As  much  unceirtainty, 
asid  as  great  an  exercise  of  disaetion»  attends  all 
decisions  i^n  unccmsciooable  contractSy  as  will  at- 
tuid  dedsions  on  the  reasonableness,  convenience, 
and  fiumess  of  the  use  made  of  the  rule  in  questicm. 
A  contract  might  be  objectionable  for  its  unreason- 
ableness and  unfairness,  without  being  objectionable 
on  the  ground  of  either  to  such  a  d^ree  as  will  ^ 
duce  a  court  of  equity  to  rescind  it ;  but  still  th^e 
is  a  d^ree  in  which  equity  will  interfere.  <<  To  set 
aside  a  conveyance^  there  must,''  as  Lord  Thuriow 
1  Bio.  Cha.  said  in  the  case  cS  Gwynne  v.  Heatcm,  **be  an  in- 
^^^' ''         e^piality  so  stsrong  and  so  complete,  diat  it  must  be 

impossible  to  state  it  to  a  man  of  common  aens^ 
without  [Mroducing  an  exdamation  of  the  inequality 
.of  it«''  So,  in  respect  to*  the  rule  in  question,  it  may 
be  much  abused,  witbout  a  court's  being  justified  in 
taking  notice  of  the  abuse :  but  yAien.  the  abuse  is 
so  strong,  gross,  and  complete,  that  every  man  of 
<XNmnon  sense,  to  Ythom  it  was  stated,  must  exclaim 
against  it,  the  case  sujqposed  by  Lord  Nottingham 
was  come,  and  equity  would  interfere  to  set  it  aside. 
That  the  rule  had  be^i  strongly,  grossly,  and  com- 
pletely  abused  in  the  present  case,  q>peared  not  to 

4tlu  l%e  trust  was  not  limited  within  those  bound- 
aiies  which  the  law  requires  for  trusts  of  thk  de- 
scrq^n,  because  the  will  attempts  to  protract  the 
accumnlaticm  daring  the  lives  of  persons  unborn  at 
the  time  of  the  testator's  decease;  the  testator 
havmg  adected  for  ^t  purpose  the  lives  of  mA 
persons  as  mi^  not  be  bom  ^  till  within  doe  time 
after  his  decease ;"  md  the  persons  tiius  described 
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4could  not  be  considei'ed  as  persons  actually  bom  in 
his  lifetime. 

It  was  true  that  for  some  jmrposes,  as  at  the  com- 
mon law,  to  take  by  descent,  and  by  the  10  &  11 
W.  III.  c.  16.  to  take  by  way  of  remainder,  a  child, 
who  is  in  ventre  sa  mere,  when  the  estate  designed 
for  him  would  devolve  iq>on  him  if  be  were  born, 
becomes  entitled  to  it  after  he  is  born,  and  may  then 
enter  upon  it,  and  divest  it  from  the  first  taker.    But 
his  title  to  enter  upon  the  estate,  after  his  birth,  was 
not  a  consequence  of  his  supposed  existence  during 
the  time  he  was  in  ventre  sa  mere  ;  but  because,  in 
the  case  of  his  taking  by  desonit,  the  law,  at  the 
instant  of  his  birth,  invests  him,  though  a  posthumous 
child,  with  the  character  of  heir,  and,  consequently, 
with  all  the  rights  of  heirship ;  and  because,  when 
he  claims  by  way  of  remainder,  it  is  expressly  pro^ 
vided  by  the  10  &  11  W.  III.  c.  16.  that  the  remainder 
shall  vest  in  him  upon  his  i>irth«     If  the  law  con- 
sidered him  to  exist  before  Us- birth,  the  fireehold, 
during  the  time  of  his  being  in  ventre  sa  mere,  would 
be  vested  in  him  in  the  eye  dT  iJie  law,  and  foit  the 
purposes  of  law ;  but  that  clearly  was  not  the  case. 
For  while  he  was  m  ventre  sa  mere,  the  law  vested 
the  freehold  in  the  intermediate  taker  as  heir»  with 
every  right  and  burthen  ^of  heirship  ;  so  that,  after 
the  birth  of  the  nearer  heir,  he  even  retained  Ae 
profits  of  the  estates  against  him.    That  class,  th^re. 
fore,  of  lives,  winch  was  now  the  sidbjGot  of  observa- 
tion,  neither  had  nor  could  have  an  existence,  either 
in  fact  or  law,  in  the  time  of  Mr.  Theliusson.    It 
followed  that,  by  the  admission  of  them  into  ttie  term 
of  suspense,  the  ground  prescribed  by  law  for  the 
suqpmse  of  real  property  had  been  exceeded.    No 
oases,  the  subject  of  which  was  real  property,  oould 


712. 


556  2V/fe  XXXVIII.    Devise.    Ck.  xx.  §  57- 

t 

be  mentioned,  in  which  a  child  m  venire  sa  mere  had 
been  held  to  be  in  existence  for  any  purpose,  except 
to  limit  the  estate  of  the  first  devisee,  or  for  the  child 
Amb.  708.      himself,  being  the  substituted  devisee.    In  Bennett 

V.  Honeywood,  Lord  Bathurst   declared,  that  the 
Court  had  never  construed  a  child  in  ventre  sa  mere 
to  be  actually  bom,  at  the  time  of  the  death  of  the 
testator,  except  in  a  case  of  devise  to  the  children. 
Cases  upon  trusts  of  personal  estates  were  not  ap- 
plicable to  cases  of  the  present  description,  arising 
,    on  devises  of  real  estates :  for  though  rules  of  law, 
which  require  that  an  estate  of  freehold  should  be 
actually  vested  in  some  person,  and  therefore  deny  a 
legal  existence  to  a  child  m  ventre  sa  mere^  even  for 
his  own  benefit,  were  in  nowise  applicable  to  trusts 
of  personal  estate.    The  case  of  Long  v*  Blackall 
was  the  only  case  where  the  lawfulness  of  making  a 
child  in  ventre  sa  mere,  a  life,  for  the  purpose  of 
suspense,  seemed  to  have  been  admitted :  but  that 
was  a  case  of  personal  estate.    Now,  as  there  was  no 
law  which  denied  a  legal  existence  to  a  child  in  venire 
sa  mere,  where  personal  estate  was  concerned,  there 
seemed  (especially  where,  as  in  Long  v.  Blackall,  it 
gave  effect  to  a  provision  made  by  a  parent  for  a 
child),  that  there  was  strong  ground  to  contend  that 
a  child  in  ventre  sa  fnere  should,  in  the  eye  of  the 
law,  be  supposed  to  exist  for  his  ovm  benefit,  and 
that  there  ^ould  be  a  strong  disposition  in  the  courts 
to  favour  such  an  argument;  but,  in  the  present 
case,' from  the  mere  impossibilily  of  supposing  the 
freehold  to  be  in  tlie  child  while  in  ventre  sa  mere^ 
the  argument  was  wholly  inadmissible. 

Admitting,  however,  that  the  lives  in  question 
were,  for  some  purposes  of  law,  in  existence  in  the 
lifetime  of  Mr.  Thellusson,  they  certainly  were  not 


Title  XXXVIII.    Devise.   Ch.  xx.  %  57.  557 

in  existence  for  the  use  he  made  of  them.  In  the 
cases  where  the  nine  months  have  been  mentioned, 
as  a  period  allowed  for  protracting  the  suspense  of 
property,  it  was  generally  added  that  the  nine  months 
were  allowed,  for  the  sake  of  the  child  intended  to 
be  benefited  by  the  protraction ;  but  a  single  instance 
could  not  be  produced  where  the  nine  months  have 
been  added  for  any  other  purpose ;  and  perhaps  an 
instance  could  not  be  brought  where  the  courts  have 
had  occasion  to  mention  the  nine  months,  without 
adding  at  the  same  time  that  they  were  allowed 
merely  for  the  benefit  of  the  posthumous  child. 
Then,  how  does  the  argument  stand?  A  post- 
humous child  is,  in  fact,  unborn  at  the  testator's  de- 
cease ;  the  law  allows  that,  when  after  his  birth  he 
answers  the  character  of  heir  taking  by  descent,  and 
also  that  in  some  cases  especially  provided  for  by  act 
of  parliament,  his  being  in  venire  sa  mere  shall  not 
deprive  him  of  an  estate,  to  which,  if  actually  born 
at  the  time  of  its  devolution,  he  would  have  been 
entitled.  To  argue  from  this,  that  for  all  purposes, 
and  particularly  for  the  purposes  which,  as  in  the 
present  case,  operate  to  their  prejudice,  posthumous 
children  should,  in  the  supposition  of  law,  be  thought 
in  existence,  was  unjustifiable. 

5th.  In  other  respects,  the  suspence  evidently  ex- 
tended beyond  the  lives  of  persons  in  being  at  the 
testator's  decease. 

The  classes  of  lives  are  described  by  the  testator 
in  the  following  words  : 

(1st.)  "  During  the  natural  lives  of  my  sons  Petef 
Isaac  Thellussohy  George  Woodford  Thellusson,  and 
Charles  Thellusson.'* 

(2d.)  **  And  of  my  grandson  John  Thellusson,  son 
of  my  said  son  Peter  Isaac  Thellusson." 
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(3du)  ^^  Aud  of  sach  other  sons  as  my  said  sdti 
Peter  Isaac  Thellusson  now  has  or  may  have/^ 

(4th.)  ^'  And  of  such  issue  as  my  grandson  John 
TheUussoB^  son  of  my  said  son  Peter  Isaac  Thel- 
hissoa  may  have." 

(5th.)  ^  And  of  such  issue  as  any  other  sons  of 
my  said  son  Peter  Isaac  Thetlusson  may  have.'' 

(6th.)  ^'  And  of  such,  sons  as  my  said  sons  George 
Woodford  Thelhisson  and  Charles  Thellusson  may 

have*** 

(7th.)  '^  And  of  such  issue  as  such  sons  may  have^ 
as  shall  be  living  at  the  time  of  my  decease,  or  bom 
in  due  time  afi^erwards." 

The  questioa  was,  whether  all:  the  lives  mentionad 
in  this,  part  of  the  will  must  nec^sariiy  have  b^ea  io 
existence  in  the  lifetime  of  the  testator;  or  whe&er 
some  of  them  might  come  into  existence  after  his 
decease?  Qa  the  last  supposition,  the  devise  was 
evidently  too  remote.  Now,  unless  the  words  in  the 
tibird,  fourth,  fifth,-  sSixtih,  and  seventh  members  di 
the  sentence,  were  restrained  by  the  qualifying 
words^  <^  as  shall  be  livings  at  the  time  of  my  decease, 
or  bom  withiu  due  time  afterwards,''  which  were  in* 
tFodttoed  9t  the  end  of  the  last  member  of  the  sen^ 
tence,  they  manifestiy  extended  to  persons  who  nziglit 
be  bom  after  Mr.  Thellusson^s  decease.  Bat  the 
(|aaliiying  words  could  not,  upon  any  principle, 
either  of  grammatical  oi  legal  construction,  apply  to 
them.  In  common  sense,  by  every  rule  of  grammar, 
and  according  to  every  principle  and  precedent  of 
Idg^t  epnstruction^  words  of  relation  are  always  ex- 
dosively  referred  to  the"  next  immediate  antecedent; 
unless  such  exclusive  reference  embarrasses  the  sen« 
teneew  But^  in  tiie  present  case,  the  sentence  will  not 
only  not  be  embarrassed^  by  confining  the  reference 
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in  the  last  member  of  the  sentence  to  the  next  iiri- 
mediate  antecedent  in  that  sentence,  but  the  sen- 
tence will  be  embarrassed  in  an  extreme  degree,  by 
extending  the  reference  to  any  prior  member  of  it. 
It  will  not  be  embarrassed  by  confining  the  reference 
to  the  last  antecedent  in  the  last  member  of  the  sen- 
tence,  for  every  member  of  the  sentence  wUl  then  b6 
complete  in  itself}  every  member  will  have  its  word 
of  relation,  and  an  antecedent  word,  to  which  it  ex- 
plicitly refers :  but  it  will  be  embarrassed  in  an  ex- 
treme degree,  by  extending  the  reference  to  the 
prior  members  of  the  sentence.  The  restrictive 
words  could  not  be  appUed  to  the  fir^t  or  second 
members  of  the  sentence^  without  making  them  ab- 
Bcinte  nonsense :  this  alone  leads  to  the  conclusion^ 
that  they  were  not  to  be  referred  to  the  other  mem- 
bers of  the  sentence,  especially,  as  without  them,  and 
standing  by  itself,  each  of  those  members  is  perfect. 
If  the  restrictive  words  were  referred  to  the  third 
and  fourth  members  of  the  sentence,  one  hdf  of  them 
must  be  omitted,  or  the  reference  would  make  them 
perfect  nonsense :  for  the  words,  **  bom  in  due  time 
afterwards,'*  could  never  be  referred  to  the  words, 
<'  now  has  ;'*  as  it  is  impossible  that  a  testator,  speaks 
ing  of  sons  living  when  his  will  is  made,  can  describe 
them  as  sons  who  may  be  bom  in  due  time  after  his 
decease.  The  fifth  member  of  the  sentence  was  com- 
plete without  the  restrictive  words ;  they  did  not 
however  make  nonsense  of  it,  but  then  they  left  it 
altogether  open  to  the  force  of  the  objection,  as,  by 
every  rule  of  construction,  the  restrictive  words,  if 
they  were  applied  to  that  member  of  the  sentence^ 
must  be  referred  to  the  ^^  sons ''  mentioned  in  it,  and 
not  to  <<  the  issue  of  the  sons."  It  was  impossible  to 
suppose  that  a  testator,  of  the  age  of  sixty-four  at  the 
time  he  made  his  will,  should  have  had  it  in  his  con« 
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tetnpktion  to  provide  for  the  event  of  there  being  in 
existence,  at  the  time  of  his  decease,  a  son  of  an 
unl>om  grandson  of  Ids  body ;  yet  to  that  supposi- 
tion the  reference  of  the  restrictive  words  to  the 
word  "  issue/'  in  the  5th  member  of  the  sentence, 
necessarily  led.  Now,  if  they  were  referred  to  the 
word  "  sons,"  the  word  "  issue  **  was  left  unqualified; 
and  then,  among  the  lives,  during  which  the  period 
of  suspense  was  to  be  carried  on,  all  the  issue  of  the 
sons  must  be  reckoned,  whenever  such  issue  should 
foe  bom.  It  was  apprehended,  that  this  was  the  only 
admissible  construction ;  and  that  the  legal  boundary 
of  suspense  was  therefore  exceeded. 

6th.  Finally,  the  testator  exceeded  the  bounds  pre- 
scribed by  law  for  the  suspense  of  property,  in  the 
clause  by  which  he  directed  the  property  to  be  vested 
in  the  funds  till  purchasers  could  be  found.  The 
proper  and  only  legal  mode  of  declaring  the  trusts  of 
these  investments,  for  the  purpose  probably  in  tlie 
contemplation  of  the  testator  was,  directing  the  divi- 
dends, and  the  annual  produce  of  them,  to  be  applied 
to  the  persons,  and  in  the  manner  in  which,  if  bnds 
were  actually  purchased  and  settled,  conformably  to 
the  trust,  the  rents  of  them  would  be  applicable. 
This  the  testator  did  not  do ;  but,  on  the  contiBi)\ 
directed  the  accumulation  to  be  carried  on  till  the 
purchases  were  actually  made :  so  that  the  beneficial 
ownership  of  the  property  would  be  suspended,  not 
only  till  all  the  lives,  during  which  it  was  directed 
to  accumulate,  should  expire,  but  during  such  fur- 
ther period  as  might  elapse  between  the  decease  of 
the  last  surviving  life  and  the  completion  of  the  htft 
purchase. 

On  the  other  side  it  was  contended,  on  behalf  ct 
his  Majest)r  and  the  public,  that  the  decree  diould 
be  affirmed,  for  the  following  reasons : 
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Ist,  That,  the  only  question  was,  whether  the  tes- 
tator had  transgressed  any  of  those  rules  of  law  or 
equity  which  were  sanctioned  and  established  by 
decisions  of  courts  of  justice  at  the  time  when  he 
made  his  will  ?    That  an  executory  devise  was  good 
which  was  to  take  effect  in  possession,  a^er  the  de- 
termination of  any  number  of  lives  of  persons  actually 
born,  and  after  the  death  of  a  child  in  ventre  sa  mere 
(allowing  for  the  period  of  gestation  of  such  child), 
was  a  rule  which  could  not  now  be  shaken,  withouf: 
diaking  the  foundation  of  the  law.     In  the  present 
case,  gn  the  determination  of  only  nine  lives,  there 
would  be  a  vested  estate  in  possession ;    and  the 
vesting  therefore  of  the  property  in  question  was  not 
postponed  for  a  longer  period  than  the  law  allowed. 
That  there  was  nothing  in  this  case  which,  in  tech- 
nical language,  tended  to  a  perpetuity.     An  estate 
might  be  limited  to  one  for  life,  remainder  to  an- 
other for  life,  remainder  to  a  third,  and  so  on  to 
twenty  persons  for  life ;  nay,  a  settlement  had,  by  Love  r. 
the  directions  of  a  court  of  equity,  been  made,  limit-  ^°p  ***"• 
ing  an  estate  to  fifty  persons  in  being,  for  their  sue-  450, 3  Cha. 
cessive  lives,  and  no  inconvenience  had  ever  been    ^  ^^' 
apprehended  from  such  limitations.     The  rule  had  Humberston 
been  laid  down  in  plain  and  intelligible  terms,  with  ston,  i  p. 
reference  to  the  very  circumstance  of  the  number  Y^'  ^^^'  ^ 

*^  ocattergood 

of  lives  J   that  it  did  not  signify  how  great  the  num-  v.  Edge, 
ber  of  livQs  was,  for  it  was  but  for  the  life  of  the.  sur-  2  Bro!^cha. 
vivor,  and  therefore  for  the  life  of  but  one  person.  Ca,  30. 
A  man  might  appoint  100  or  1000  trustees,  and  that 
the  survivor  should  appoint  a  life  estate,  that  would 
be  within  the  line.of  a  perpetuity.     The  Judges  had 
never  been  aware  of  the  difference  between  one  life 
and  twenty  lives.    Every  executory  devise  was  good 
that  did  not  tend  to  make  an  estate  unalienable  bd- 
VoL.  VI.  O  o 
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yond  the  period  allowed  by  law  as  to  l^al  estfttes, 
which  could  not  be  rendered  unalienable  beyond  tbe 
time  at  which  the  remainder-man,  lirho  was  not  in 
existence  at  the  time  of  the  limitati(m  of  the  estate^ 
would  arrive  at  the  age  of  twenty-one.  The  Comt 
had  no  criterion  to  judge  of  the  inconvenience  arising 
fropi  restraining  the  alienation  of  property  by  execu- 
tory devise,  except  by  analogy  to  the  restraint  .which 
the  common  law  allowed  to  be  put  on  the  alienatkm 
of  real  property. 

2d.  That  the  notion,  that  an  executory  devise  was 
good  or  bad  according  to  the  number  of  lives  after 
which  it  was  to  take  effect,  never  occurred  to  any 
judge  or  lawyer  until  the  present  case,  nor  coiild 
such  a  notion  be  supported,  unless  it  should  be  de* 
termined  that  a  Judge  was  to  decide  upon  the  parti- 
cular circumstances  of  each  particular  case,  and  that 
he  was  not  to  look  for  a  general  rule,  but-  for  parti- 
cular instances  in  which  the  general  rule  had  been 
acted  upon.  That  in  the  Duke  of  Norfolk's  case, 
Lord  Nottingham,  so  far  from  deciding  upon  the 
principle,  that  executory  devises  must  depend  upon 
the  rule  of  convenience  or  inconvenience,  had  posi- 
tively declared,  that  he  intended  to  confine  execu- 
tuory  devises  and  trusts  within  the  limits  of  estates 
tail,  and  without  any  exception,  he  gave  the  same 
limitation  to  executory  devises,  and  trusted  that  the 
extent  of  the  property,  the  cruelty  or  kindness  rf 
the  disposition,  could  not  be  permitted  to  operate 
upon  the  decision  of  a  court  of  justice.  Tlie  inten- 
tion of  this  case  was  clear  and  certain  ;  it  was  con- 
sistent with  the  rules  of  law  that  intention  could  not 
be  controuled  by  ideas  of  its  fitness  or  unfitness, 
policy  or  impolicy ;  the  intention  of  the  testator 
tronsistent  with  the  settled  rules  of  law  at  the  time 
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when  his  will  was  made,  and  therefore  the  will  must 
be  established. 

Sd«  That  the  objection,  that  the  doctrine  of  exe-  Hopkins  v. 
ctttoiy  devises  was  not  applicable  to  a  trust  of  accu-  x^b.  Rep. 
tnulation,  was  totally  unfounded ;  the  intention  of  a  ^^* 
court  of  equity  had  been  frequently  directed  to  a 
trust  of  accumulation.    There  were  many  cases  in 
which  accumulation  had  been  directed  by  the  Court, 
because    the   testator    had  directed  it  expressly ; 
others  in  which  it  had  been  directed  because  the  will  Gibson  v. 
Contained   indications  of  such  an  intention ;    and  i  ^^^^485 
odiers  in  which  the  intention  of  the  Court  had  been 
so  particularly  called  to  the  legality  of  the  accumu- 
lation directed,  as  to  fix  the  period,  beyond  which 
such  accumulation  was  not  to  extend ;  the  objection 
had  never  been  before  made,  even  in  argument,  ex- 
cept in  the  casC'  of  Lady  Dennison's  will,  when  it  Harrison  r. 
was  raised  in  argument,  but  without  success.     That  |{*"^^^^j"* 
it  had  always  been  considered  as  in  the  power  of  a  1786. 
testator  to  direct  an  accumulation  of  the  rents  and 
profits  of  his  estates  for  the  same  period  of  time,' 
during  which  the  law  allows  a  testator  to  render  his 
estate  unalienable.    If  that  was  not  the  period  during 
which  the  trust  of  accumulation  was  to  continue, 
what  other  period  was  to  be  substituted?      Might 
the  accumulation  be  permitted  for  one  life,  or  for 
three  lives,  or  for  twenty  ?    Different  Judges  might 
entertain  very  different  opinions  upon  the  subject ; 
one  good  life  might  be  more  than  equal  to  fifty  bad 
lives.     The  rule  therefore  which  could  be  neither 
extended  nor  contracted,  was  laid  down  by  the  law  ; 
aiid  was,  that  accumulation  might  go  on  during  that 
period  of  time,  during  which  the  law  permitted  the 
estate  to  remain  unalienable :  the  law  did  not  regard 
the  quantity  of  property  accumulated,  but  anxiously 

Oo  2 
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provided  that,  when  accumulated,  it  should  not  re- 
main unalienable  beyond  a  period  clearly  marked 
out  and  ascertained. 
4th.  With  respect  to  the  objection,  that  a  child  m 
.  ventre  sa  mere  was  not  a  life  in  being  for  the  purpose 
of  suspending  the  absolute  vesting  of  an  estate,  it  was 
clear  that  such  children  were  considered  by  the  law 
as  in  being  for  a  variety  of  purposes.    They  were 
considered  as  in  being  at  the  death  of  an  intestate, 
in  order  to  be  entitled  to  take  under  the  statute  for 
distribution  of  an  intestate's  estates  \  they  were  ca- 
pable of  taking  by  descent  estates  in  fee-simple  or  in 
fee-tail.    It  was  admitted,  that  they  were  to  be  con- 
sidered .as  in  being  for  all  purposes  and  in  all  cases 
for  thdr  own  benefit^  but  it  was  said,  that  they  were 
not  considered  as  in  being  for  such  a  purpose  as  the 
present;   the  whole  foundation  for  the  argument, 
that  such  children  were  to  be  considered  as  in  being 
for  their  own  benefit  only,  rested  upon  some  words 
which  some  reporters  of  decisions  have  ascribed  to 
judges  when  delivering  their  opinions  upon  claims 
made  by  such  children ;   but  these  words,  if  thej 
were  used  in  those  cases,  by  no  means  negative  the 
proposition,  that  such  children^  were  in  being  for  all 
purposes ;    there  was  no  reason  for  confining  the 
rule ;    they  were  entitled  to  all  the  privil^es  of 
other  persons,  and  it  was  reasonable  they  should  be 
tlie  means  of  conferring  privileges  upon  other  per- 
sons :   but  the  law  considered  such  children  as  in 
being,  in  cases  in  which  they  might  be  prejudiced; 
they  might  be  vouched  in  a  recovery,  though  such 
voucher  was  for  the  purpose  of  making  them  answiff- 
able  over  in  value ;  they  might  be  executors.    Such 
a  child  had  been   considered  in  being  for  such  a ' 
purpose  as  the  present,  in  Long  v.  Blackall,  which 
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was  a  complete  decision  on  the  very  point  Sup- 
posing that  the  case  of  Long  v.  Blackall  had  not  set- 
tled the  point,  the  words  in  the  testator's  will,  *'*  born 
in  due  time  afterwards,'*  afforded  a  principle  of  con- 
struction sufficient  to  maintain  the  point.  Those 
words  must  mean,  in  construction  of  law,  as  describ- 
ing that  period  during  which  persons  might  come  in 
esse^  for  whose  lives,  according  to  the  law,  the  accu- 
mulation might  go  forward. 

5th.  With  respect  to  the  objection,  that  the  words 
of  restriction  in  the  will,  "  as  shall  be  living  at  the 
time  of  my  decease,  or  bom  in  due  time  afterwards," 
were,  according  to  just  construction,  to  be  confined 
to  the  last  class  of  persons,  during  whose  lives  the 
accumulation  was  to  be ;  and  could  not,  according 
to  the  rules  of  construction,  be  carried  back  to  any 
of  the  preceding  classes.  It  was  submitted^  that  the 
clause  of  restriction  could  not  be  disconnected  from 
all  the  descriptions  of  persons  whose  lives  were  spe- 
cified. It  was  one  sentence,,  and  the  qualificatiqn 
was  applicable,  and  must  be  applied  to  the  whole : 
strict  grammatical  construction  was  not  the  rule 
which  goven\ed  in  wills,  if  the  Mitention  of  the  tes- 
tator required  a  difierent  construction  r  and  this  sort 
of  construction  applied  to  all  cases,  whether  the  tes- 
tamentary disposition  were  contrary  to,  or  consistent 
with,  what  might  be  considered  as  worthy  of  favour, 
that  the  intention  of  the  testator,  if  it  were  not  in- 
consistent with  the  rules  of  law,  was  alone  to  be  at- 
tended to.  Tliat  it  was  impossible  to  read  the  clause 
in  question,  with-  a  view  to  discover  the  real  meaning 
of  the  testator,  without  being  convinced  that  the 
testator  meant  to  apply  the  restrictive  words  to  all 
the  members  of  the  clause,  that  should  require  such 
restriction  j  the  adding  of  the  restriction  after  the 
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enumeration  of  the  last  class  of  persons,  was  not» 
because  it  was  intended  to  apply  to  that  only,  bat 
in  order  to  avoid  the  frequent  repetition  of  it. 

6th.  As  to  the  objection,  that  the  testator  had 
exceeded  the  bounds  prescribed  by  law  for  the  sus- 
pense of  property,  in  the  clause  by  which  he  directed 
the  property  to  be  invested  in  the  funds,  until  such 
purchases  could  be  found,  if  such  objection  was  now 
to  be  repeated,  the  answer  was,  that  such  was  the 
case  in  every  will,  where  there  was  a  direction  to  lay 
out  the  accumulating  fund  of  principal  and  interest 
in  lands.  It  was  always  in  this  way  that,  until  the 
purchase  could  be  made,  the  money  was  to  be  accu- 
mulated, where  an  accumulating  fund  was  to  be 
made  the  ground  of  purchase,  the  interest  and  divi- 
dends, until  the  purchase  was  made,  were  never 
directed  to  be  paid  to  the  person  who  would  be 
entitled  to  the  rents  and  profits  of  the  lands  to  be 
purchased. 

The  following  questions  were  put  to  the  Judges  :— 
1st  A  testator,  by  his  will,  being  seised  in  fee  of 
the  real  estate  therein  mentioned,  made  the  follow- 
ing devise  :  — -  "  I  give  and  devise  all  my  manors^ 
messuages,  tenements,  and  hereditaments,  at  Brods- 
worth,  in  the  county  of  York,  after  the  death  of  my 
sons  Peter  Isaac  Thellusson,  George  Woodford  Hid- 
lusson,  and  Charles  Thellusson,  and  of  my  grandson 
John  Thellusson,  son  of  my  said  son  Peter  Isaac 
Thellusson^  and  of  such  other  sons  as  my  said  son 
Peter  Isaac  Thellusson  now  has  or  may  have,  and 
of  such  issue  as  my  said  grandson  John  Thellusson 
may  have,  and  of  such  issue  as  any  other  sons  of 
my  said  son  Peter  Isaac  Thellusson  may  have,  and 
of  such  sons  as  my  said  sons  George  Woodfod 
Thellusson  and  Charles  Thellusson  may  have,  as  sbidl 
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be  living  at  the  time  of  my  decease^  or  bom  in  due 
time  afterwards ;  and  after  the  deaths  of  the  sur« 
vivors  and  survivor  of  the  several  persons  aforesaid, 
to  Buch  person  as,  at  the  time  of  the  death  of  the 
survivor  of  the  said  several  persons,  shall  then  be  the 
eldest  male  lineal  descendant  of  my  son  Peter  Isaac 
Thellusson,  and  his  heirs  for  ever/'  At  the  time  of 
the  testator's  death,  there  were  seven  persons  actually 
bom,  answering  the  description  mentioned  in  tlie 
testator's  will :  and  there  were  two  in  ventre  sa  mere, 
answering  the  description,  if  children  m  ventre  sa 
mere  do  answer  that  description.  All  the  said  several 
persons,  so  described  in  the  testator's  will»  being. 
dead;  and,  at  the  death  qf  the  survivor  of  such 
several  persons,  there  being  living  one  male  Hneal 
descendant  of  the  testator's  son  Peter  Isaac  TheU 
lussoD,  and  one  only :  Is  such  person  entitled  by 
law,  under  the  legal  effect  of  the  devise  above  stated, 
and  the  legal  construction  of  the  several  words  in 
which  the  same  is  expressed,  to  the  said  manors, 
messuages,  tenements,  and  hereditaments,  at  Brods* 
worth? 

2d»  If,  at  the  death  of  the  survivor  of  such  several 
persons  as  aforesaid,  such  only  male  lineal  descend- 
ant was  not  actually  bom,  but  was  in  ventre  sa  mere^ 
would  such  lineal  descendant,  when  actually  bom, 
be  so  entitled  ? 

The  Lord  Chief  Baron  of  the  Court  of  Exchequer 
delivered  their  unanimous  opinion  upon>  the  said 
questions  in  the  affirmative. 

The  following  is  a  note  of  his  Lordship's  speech  . 
on  that  occasion. 

The  first  objection  to  the  will  is,  that  the  testator 
has  exceeded  that  portion  of  time  within  which  the 
contingency  must  happen,  upon  which  an  executory 
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devise  is  permitted  to  be  limited  by  the  rules  of  h% 
for  three  reasons.  First,  Because  that  so  great  a 
number  of  lives  cannot  be  taken,  as  in  the  present 
instance,  to  protract  the  time  during  which  the  vest- 
ing is  suspended ;  aad,  consequently,  the  power  of 
alienation  suspended.  Secondly,  That  the  testator 
has  added  to  the  lives  of  persons  who  should  be  born 
at  the  time  of  his  death,  the  lives  of  persons  who 
might  not.  Thirdly,  That  after  enumerating  dif- 
ferent classes  of  lives,  during  the  continuance  of 
which  the  vesting  is  suspended,  the  testator  has 
concluded  with  these  restrictive  words,  **  as  shall  be 
living  at  my  decease,  or  bom  in  due  time  after- 
wards :"  that,  as  these  words  appertain  only  to  the 
last  class  in  the  enumeration,  the  words  which  are 
used  in  the  preceding  classes  being  unrestricted, 
they  will  extend  to  grandchildren  and  great-giand- 
children,  and  so  inake  this  executory  devise  void  in 
ats  creation,  as  being  too  remote.  With  respect  to 
the  first  ground,  viz.  the  number  of  lives  taken, 
which  in  the  present  instance  is  nine,  I  apprehend 
that  no  case  or  dictum  has  drawn  any  line,  as  to  this 
point,  which  a  testator  is  forbidden  to  pass.  Oa  the 
contrary,  in  the  cases  in  which  this  subject  has  been 
considered,  by  the  ablest  Judges,  they  have  for  a 
great  length  of  time  expressed  themselves  as  to  the 
number  of  lives,  not  merely  without  any  qualificatioD 
or  circumspection,  but  bave  treated  the  number  ot* 
existing  lives  as  a  matter  of  no  moment ;  the  groond 
of  that  opinion  being,  that  no  public  inconvenience 
can  arise  from  a  suspension  of  the  vesting,  and 
'  thereby  placing  land  out  of  circulation,  during  any 
one  life ;  and  that,  in  fact,  the  life  of  the  survivor 
of  many  persons  named  or  described  is  but  the  Itfe 
of  some.  one.    This,  was  hi^ldi  without,  dissent,  by 
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Twisden  in  Love  v.  Wyndham,  1  Mod«  50.,  SO  years 
before  the  detennination  of  the  Duke  of  Norfolk's 
case,  who  says,  that  the  devise  of  a  term  may  be  for 
20  lives,  one  after  another,  if  all  be  in  existence  at 
^  once.  By  this  expression  he  must  be  understood  to 
mean  any  number  of  lives,  the  extinction  of  which 
could  be  proved  without  diflSculty.  When  this  sub- 
ject of  executory  trusts  came  to  be  examined  by  the 
great  powers  of  Lord  Nottingham,  as  to  the  time 
within  which  the  contingency  must  happen,  he  thus 
expresses  himself: — "If  a  term  be  devised,  or  the 
trust  of  a  term  limited,  to  one  for  life,  with  20  re- 
mainders for  life  successively,  and  all  the  persons  are 
in  existence  and  alive  at  the  time  of  the  limitation 
of  their  estates,  these,  though  they  look  like  a  pos- 
sibility upon  a  possibility,  are  all  good,  because  they 
produce  no  inconvenience  ;  they  wear  out  in  a  little 
time.'*  With  an  easy  interpretation,  we  find,  from 
Lord  Nottingham,  what  that  tendency  to  a  perpe- 
tuity is,  which  the  policy  of  the  law  has  considered 
as  a  public  inconvenience ;  namely,  where  an  exe- 
cutory devise  would  have  the  effect  of  making  lands 
unalienable  beyond  the  time  which  is  allowed  in 
legal  limitatiqns,  that  is,  beyond  the  time  at  which 
one  remainder-maii  would  attain  his  age  of  21,  if  he 
were  not  bom  when  the  limitations  were  executed  ; 
when  he  declares,  that  he  will  stop  where  he  finds  an 
inconvenience,  he  cannot,  consistently  with  a  second 
construction  of  the  context,  be  understood  to  mean, 
where  Judges  arbitrarily  imagine  they  perceive  an 
inconvenience ;  for  he  has  himself  stated  where  in. 
convenience  begins,  namely,  by  an  attempt  to  super- 
sede the  vesting  longer  than  can  be  done  by  legal 
limitations.  I  understood  him  to  mean  that,  where** 
ever  courts  perceive  that  such  would  be  the  ^fect. 
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whatever  may  be  the  mode  attempted,  that  effect  must 
be  prevented ;  and  he  gives  the  same,  but  no  greater 
latitude,  to  executory  devises  and  executory  trust 
as  to  estates  tail.  This  has  been  ever  since  adopted ; 
in  Scatterwood  v.  Edge,  1  Salk.  SS9*f  the  court  held, 
that  an  executory  estate,  to  arise  within  the  com- 
pass of  a  reasonaUe  time,  is  good  i  as  ^  or  SO 
years,  so  is  the  compass  of  a  life  or  lives :  for,  let 
the  lives  be  never  so  many,  there  must  be  a  sur- 
vivor, and  so  it  is  but  the  length  of  that  life.  In 
Humberston  v.  Humberston,  1  P.  Wms.  332.,  where 
an  attempt  was  made  to  create  a  vast  number  of 
estates  for  life  in  succession,  as  well  to  persons  un- 
born as  to  persons  in  existence ;  Lord  Cowper  re- 
strained that  devise  within  the  limits  assigned  to 
common  law  conveyances,  by  giving  estates  for  life 
to  all  those  who  were  living  (at  the  death  of  the 
testator)^  and  estates  tail  to  those  who  were  unborn ; 
considering  all  the  co-existing  lives,  (a  vast  many  in 
number),  as  amounting  in  the  end  to  no  more  than 
one  life.  His  Lordship  was  in  the  situation,  at- 
tended to  by  Lord  Nottingham,  where  a  visible  in- 
convenience appeared.  The  bounds,  prescribed  to 
limitations  in  common  law  conveyances,  were  ex- 
ceeded :  the  excess  was  cut  off;  and  the  devise  con- 
fined within  those  lunits.  Lord  Hardwicke  repeats 
the  same  doctrine  in  Sheffield  v.  Lord  Orrery»  3  Atk. 
^2. ;  using  the  words  *'^''  or  ^^Iwes^'^  without  any 
restxiction  as  to  number.  Many  other  cases  m^bt 
be  eited  to  the  like  e£fect:  but  I  shall  only  add 
what  is  laid  down  in  two  very  modem  cases.  In 
ante,  §  52.     Gumell  v.  Wood,  Lord  Chief  Justice  Willes  spesJcs 

of  a  life  or  lives,  without  any  qualification :  and  Lord 
Thurlow,  in  Robinson  v.  Hardcastle,  sa^^  that  a 
man  may  appoint  100  or  1000  trustees ;  and  that  the 
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survivor  of  them  shall  appoint  a  life  estate.  It  appears, 
then,  that  the  co-existing  lives,  at  the  expiraticm  of 
which  the  contingency  must  happen,  are  not  confined 
to  any  definite  number.  But  it  is  asked,  shall  lands 
be  rendered  unalienable  during  the  lives  of  all  the 
individuals,  who  compose  very  liuge  societies  or 
bodies  of  men,  or  whose  other  very  extensive  descrip- 
tions are  made  use  of?  It  may  be  answered,  that 
when  such  cases  occur,  they  will,  according  to  their 
respective  circumstances,  be  put  to  the  usual  test, 
whether  they  will  or  will  not  tend  to  a  perpetuity,  by 
rendering  it  almost,  if  not  quite  impracticable,  to 
ascertain  the  extinction  of  the  lives  described ;  and 
wjU  be  supported  or  avoided  accordingly. 

But  it  is  contended,  that,  in  these,  and  other  cases, 
the  persons  during  whose  lives  the  suspension  was  to 
continue,  were  persons  immediately  connected  witii, 
or  immediately  leading*  to,  the  person  in  whom  the 
property  was  first  to  vest,  when  the  suspension  should 
be  at  an  end.  I  am  unable  to  find  any  authority  for 
considering  this  as  a  sine  qua  non  in  the  creation  of  a 
good  executory  trust.  It  is  true  that  this  will  almost 
always  be  the  case  and  mode  of  disposing  of  property, 
introduced  and  encouraged,  up  to  a  certain  extent,  for 
the  convenience  of  families ;  which,  in  almost  all  in- 
stances,  look  to  the  existing  members  of  the  family  of 
the  testator,  and  its  connections.  But  when  the  true 
reason  for  circumscribing,  the  period,  during  which 
alienation  may  be  suspended)  is  adverted  to,  there 
seems  to  be  no  ground  or  principle,  that  renders  such 
an  ingredi^t  necessary.  The  principle  is,  the  avoid- 
ing of  a  public  loss,  by  placing  property  for  too  great 
a  length  of  time  out  of  commerce.  The  length  of  time 
will  not  be  the  greater  or  less,  whether  the  lives  taken 
have  any  interest  vested  or  contingent,  or  have  not ; 
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Bor  whether  the  lives  are  those  of  persons  immediately 
confnected  with,  or  immediately  leading  to,  that  person 
in  whom  the  property  is  first  to  vest ;  terms,  to  which 
it  is  difficult  to  annex  any  precise  meaning.  The 
policy  of  the  law  can  no  way  be  afiected  by  those  cir- 
cumstances; which,  I  apprehend,  look  merely  to 
duration  of  time.  This  could  not  be  the  opinion  of 
Lord  Thurlow,  in  Robinson  v.  Hai  dcastle ;  nor  is  any 
such  opinion  to  be  found  in  any  case,  or  book,  upon 
this  subject.  The  result  of  all  the  cases  upon  this- 
Rep.  215.      point  is  thus  summed  up  by  Lord  Chief  Justice  Willes, 

with  his  usual  accuracy  and  perspicuity :  "Executory 
devises  have  not  been  considered  as  mere  possibilities, 
but  as  certain  interests  and  estates,  and  have  been  re- 
sembled to  contingent  remainders  in  all  other  re* 
spects,  only  they  have  been  put  under  some  re- 
straints, to  prevent  perpetuities.  As  at  first  it  was 
held,  that  the  contingency  must  happen  within  the 
compass  of  a  life  or  lives  in  being,  or  a  reasonable 
number  of  years,  at  length  it  was  extended  a  little 
&rther,  namely,  to  a  child  in  ventre  sa  mere,  at  the 
time  of  the  father's  death ;  because,  as  that  contin- 
gency must  necessarily  happen  within  less  than  nine 
months  after  the  death  of  a  person  in  being,  that  con- 
struction would  introduce  no  inconvenience :  and  the 
rule,  has,  in  many  instances,  been  extended  to  21 
years  aftier  the  death  of  a  person  in  being ;'  as,  in  that 
oase  likewise,  there  is  no  danger  of  a  perpetuity.** 
•  Comparing  what  the  testator  has  done  in  the  present 
case  with  what  is  above  cited,  it  will  appear,  that  he 
has  not  postponed  the  vesting  ev^n  so  long  as  he 
might  have  done. 

The  second  objection  which  has  been  made  in  this 
oase  is,  that  the  testator  has  added  to  the  lives  of 
persons,  in  being  at  the  time  of  his  decease»«  those  of 
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persons  not  then  born.  It  becomes,  therefore,  neces- 
sary to  discover,  in  what  sense  the  testator  meant  to 
use  the  words  **  bom  in  due  time  afterwards."  Such 
^words,  in  the  case  of  a  man's  own  children,  mean 
the  time  of  gestation :  what  is  to  be  intended  by 
these  words  in  this  will,  must  be  collected  from  the 
will  itself.  It  may  be  collected  from  the  will  itself, 
that,  by  those  words,  the  testator  meant  to  describe 
the  period  of  time,  within  which  issue  might  be 
bom,  during  whose  lives  the  trust  might  legally  con- 
tinue; or,  in  other  words,  whom  the  law  would 
consider  as  born  at  the  time  of  his  decease.  Now,  • 
these  could  only  be  such  children  of  the  several  per- 
sona named,  as  their  respective  mothers  were  ensierit 
with,  at  the  time  of  his  deatli.  Or  he  may  have 
meant  to  use  the  word  bom^  as  denoting  that  period 
of  time,  which  would  be  the  nece3sary  period  for 
effecting  his  purpose.  This  is  probable,  from  his  using 
the  same  words  as  applied  to  the  time,  during  which 
the  presentation  to  the  advowson  of  Miar  might  be 
suspended,  without  incurring  a  lapse.  That  a  child  in 
ventre  sa  mere  was  considered  in  existence,  so  as  to  be 
capable  of  taking  by  executoiy  devise,  was  maintained 
by  Powell  in  the  case  of  Loddington  v.  Kyme,  1  Ld. 
Ray.  208.,  upon  the  ground,  that  the  space  of  time 
between  the  death  of  the  father,  and  the  birth  of  the 
posthumous  son,  was  so  short,  that  no  inconvenience 
could  ensue.  So,  in  Northey  v.  Strange,  1  P.  Wms; 
340.,  Sir  John  Trevor  held  that,  by  a  devise  to  children 
and  grandchildren,  an  unbom  grandchild  should  take. 
Two  years  after.  Lord  Macclesfield,  in  Burdett  v. 
Hopegood,  1  P.rWms.  486.,  held  that,  where  the  ^ 
devise  was  to  a  cousin,  if  the  testator  should  leave  no 
son  at  the  time  of  his  death,  a  posthumous  son  should 
take,  as  being  left  at  the  testator's  death.    In  Wallis 
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V.  HodgsoDr  S  Atk.  117*»  Lord  Hardwicke  held^  that 
.  a  posthumous  child  was  entitled  under  the  statute  of 
distribution  and  his  reason  deserves  notice.  <*  The 
principal  reason/'  says  he,  **  that  I  go  upon,  is,  that 
the  plaintiff  was  in  ventre  sa  mere  at  the  time  of  her 
brother's  death,  and,  consequently,  a  person  inrerum 
nahtrd  ;  so  that,  by  the  rul^s  of  the  common  and  civil 
law,  she  was  to  all  intents  and  purposes  a  child,  i^ 
much  as  if  bom  in  the  father's  lifetime."  Such  a 
child,  in  charging  for  the  portions  of  other  children 
living  at  the  death  of  the  father,  is  included  as  then 
living ;  Beale  v.  Doe,  1  P.  Wms.  244. ;  and  so  in  a 
variety  of  other  reports.  In  Basset  v.  Basset,  Lord 
Hardwicke  decreed  rents  and  profits,  which  had  ac- 
crued at  the  rent  day  preceding  his  birth,  to  a  post- 
humous child:  and,  since  the  statute  10  and  11 
Vfrn.  III.,  such  children  seem  to  be  considered  in  all 
cases  of  devise,  and  marriage  or  other  settlement,  to 
be  living  at  the  death  of  their  father,  although  not 
bom  till  after  his  decease.  It  is  otherwise  considered 
in  the  case  of  descent-  In  Doe  v.  Quartley,  1  T. 
R.  634.,  the  devise  was  to  Hester  Read  for  life, 
daughter  of  Walter  Read,  and  to  the  heirs  of  her 
body,  and,  for  default  of  such  issue,  to  such  child  as 
the  wife  of  Walter  Read  is  now  ensient  with,  and  the 
beirs  of  the  body  of  such  child ;  then  to  the  right 
heirs  of  Walter  Read  and  Mary  his  wife.  It  was  con- 
tended, that  the  last  limitation  was  too  remote,  as 
coming  after  a  devise  to  one  not  in  being,  and  his 
issue.  But  the  Court  said,  that,  since  the  statute  <^ 
King  WiUiam,  which  puts  posthumous  children  on  the 
same  footing  with  children  bom  in  the  lifetime  of 
their  ancestor,  this  objection  seemed  to  be  removed, 
whatever  was  the  case  before.  In  Gulliver  v.  Wickett, 
1  Wib.  lOff.,  the  devise  was  to  the  wife  for  life,  then 
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to  the  child  with  which  she  was  supposed  to  be  ensient, 
in  fee,  provided  that,  if  such  child  should  die  before 
31,  leaving  no  issue,  the  reversion  should  go  to  other 
persons  named.  The  Court  said,  if  there  had  been 
no  devise  to  the  wife  for  life,  which  made  the  ulterior 
estate  a  contingent  remainder,  the  devise  to  the 
child  in  ventre  sa  mere^  being'  m  Juturo^  would  have 
been  a  good  executory  devise.  In  Lancashire  v.  Doe, 
5  Term  R.  49*>  the  Court  of  King^s  Bench  has  held,  ' 

that  marriage  and  the  birth  of  a  posthumous  child 
revoke  a  will,  in  like  manner  as  if  the  child  had  been 
bom  in  the  lifetime  of  the  father.    In  Doe  v.  Clarke^ 
Lord  Chief  Justice  Eyre  holds  that,  independently  of 
intention,  an  infant  in  ventre  sa  mere^  by  the  course 
and  order  of  nature,  is  then  living,  and  comes  clearly 
within  the  description    of  children  living  at  the 
parent's  decease :  and  he  professes  not  to  accede  to 
the  distinction  between  the  cases,  in  which  a  pro- 
vision has  been  made  for  children  generally,  and 
where  the  testator  has  been  supposed  to  mark  a  per* 
sonal  affection  for  children,  who  happened  to  have 
been  actually  bom  at  the  time  of  his  d^th.  The  most 
recent  case  is  tiiat  of  Long  v.  Blackall ;  the  Court 
of  B^  R.  had  no  doubt  that  a  devise  to  a  child  in  ventre 
sa  mere^  in  the  first  instance,  was  good ;   and  a  limit- 
ation over  was  good  also,  on  the  contingency  of  there 
being  no  issue  male,  or  descendant  of  issue  male, 
living  at  the  death  of  such  posthumous  child.     It 
seems  then,  that,  if  estates  for  life  had  been  given  to 
the  several  cestuis  que  vie  in  this  will,  and,  after  their 
deaths,  to  their  children,  either  bora  or  ht  ventre  sa 
mere  at  the  testator's  death,  they  would  have  been 
good.    No  tendency  to  perpetuity,  then,  can  arise  in 
the  case  of  such  lives  being  taken,  not  to  confer  on 
them  a  measuise  of  the  beneficial  interest,  but  to  fix 
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the  time  during  which  the  vesting  of  the  propert^r^ 
which  is  the  subject  of  this  devise,  shall  be  pro- 
tracted ;  inasmuch,  as  the  circulation  of  real  property 
is  no  more  fettered  in  the  one  case,  than  in  the  other. 
It  is,  however,  observable  that  this  question  may  never 
arise,  if  it  shall  so  happen  that  the  children,  in  ventre, 
matris  at  the  death  of  the  testator,  shall  not  survive 
those  who  were  then  born. 

The  third  ground  of  objection  depends  upon  the 
application  of  the  restrictive  words,  which  are  added 
,  to  the  equmeiiatton  of  the  different  classes  of  persons 

during  whose  lives  the  restriction  is  suspended.  This 
objection,  I  conceive,  will  be  removed  by  the  appli- 
cation of  the  usual  rules  in  Construing  wills  to  the 
present  case.    First,  where  the  intention  of  the  tes« 
tator  is  clear,  and  is  consistent  with  the  rules  of  law, 
that  shall  prevail.     His  intention  evidently  was,  ta 
prevent  alienation,  as  long  as  by  law  he  could :  if, 
then,  it  is  to  be  supposed,  that  the  restrictive  words 
are  to  be  confined  to  the  last  of  seven  difierent  des- 
criptions, and  that  the  testator  intended  to  leave  the 
four  descriptions  of  persons,  which  immediately  pre- 
ceded this  seventh  class,  without  the  benefit  of  such 
restriction,  although  they  stand  in  need  of  it,  we  must, 
do  violence  to  all  established  rules  on  this  head.   That 
construction  is  to  be  adopted,  which  will  support  the 
general  intent.    The  grammatical  rule,  of  referring 
qualifying  words  to  the  last  of  the  antecedents,  is  not 
even  supposed  by  grammarians  themselves  to  apply, 
when  the  general  intent  of  a  writer  or  speaker  would 
be  defeated  by  such  a  confined  application  of  them. 
Reason  and  common  sense  revolt  at  the  idea  of  over- 
looking the  plain  intent,  which  is  disclosed  in  the 
context  \  namely,  that  they  should  be  applicable  to 
such  classes  as  require  them  \  and,  as  to  the  others^ 
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to  consider  them  as  surplusage :  if  words  will  admit 
of  more  constmctions  than  one,  that  which  will 
supp<»t  tike  legal  intention  of  the  testator,  is,  in  all 
cases,  to  be  adopted. 

I  do  fK>t  trouble  your  Lonlships'  with  any  observ'> 
ati(m  upon  the  objections  arising  from  fh^  magnitude 
of  the  property  in  question,  either  as  it  now  stands  or 
may  hereafter  stand ;  or  as  to  the  motives  which  may 
have  influenced  this  testator,  nor  his  neglect  of  those 
considerations  by  which  I,  or  any  other  individual, 
may  or  ought  to  have  beefi  moved :  that  would  be  to 
suppose,  that  such  topics  can  in  any  way  affect  the 
ju(^ious  ntiind.  For  these  imperfect  reasons,  I  concur 
with  the  rest  of  the  Judges  in  offering  this  answer  to 
your  Lordships  first  question. 

As  to  the  se<;ond  question,  the  objection  to  .such 
child  being  entitled,  must  arise  from  an  allowance 
having  been  made  for  the  time  of  gestation,  at  the 
end  of  the  executory  trusts  :  it  seems  to  be  settled^ 
thai  an  estate  may  be  limited  in  the  first  instance  to  a 
child  unborn ;  and,  I  apprehend,  to  the  first  and  other 
sons  in  fee,  as  purchasers.  The  case  of  Long  v.  JBIack- 
all  seems  to  have  decided,  that  an  mfant  m  'ventre 
matris  is  a  life  in  being.  The  establishe(^  length  of 
time,  during  which  the  vesting  may  be  suspended,  is 
a  life  or  lives  in  being,  the  period  of  gest^tion^  and 
the  infancy  of  such  posthumous  child.  IT,  theil,  this 
time  has  been  allowed,  in  some  cases  at  the  l^eginning, 
and  in  others,  at  the  termination  of  the  su^ension  { 

9 

and  if  such  children  are  considered,  by  the  coostruC'* 
tion  of  the  statute  10  &  1 1  Wil.  III.,  as  beii^  bpm 
to  such  purposes ;  what  should  prevent  the  period  of 
gestation  frqm  being  allowed,  both  at  the  commence^ 
ment  and  at  the  termination  of  the  suspension,  if 
called  for  ?  In  those  cases  where  it  has  been  allowed 
Vol.  VL  P  p 
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Bt  the  Commencement,  and  particularly  in  Long  v; 
Blackall,  it  must  have  be^i  obvious-  to  the  Coutt, 
that  it  might  be  voting  at  the  termination :  jet  that 
^as  never  made  an  objection.  In  GulHver  v.  Wickett» 
&B  childt  which  wad  Supposed  to  be  in  wntre  sawerCf 
might  have  married  and  died  before  21,  and  left  his 
wife  ensient :  in  that  case,  a  double  allowance  would 
have  been  required;  yet  that  possibility  was  never 
made  an  objection,  although  it  was  obvious*  In  Long 
V.  Blackally  accordmg  to  the  printed  report,  the 
precise  point  was  not  gone  into;  but  it  is  phin  that 
the  attention  of  the  Court  must  have  been  drawn  (o 
it :  for  the  learned  Judge,  who  argued  that  case  » 
support  of  the  devise,  expressly  stated,  "  that  eveiy 
common  case  of  a  limitation  over,  after  a  devise  for 
a  life  in  being,  with  remainder  in  trust  to  his  unborn 
issue,  includes  the  same  contingency  as  was  then  iA 
question :  for  the  heir  for  life  may  die,  leaving  his 
wife  ensient;  and  the  only  di&rence  is,  that  the 
period  of  gestation  occurs  at  the  beginning,  instead 
of  the  end,  of  the  first  legal  estate/'  It  must  have 
been  palpable,  that  it  might  possibly  occur  at  both 
ends.  Every  reason,  then,  for  allowing  the  period  of 
gestation  in  the  one  case,  seems  to  apply  with  equal 
force  to  the  other,  and  leads  the  imnd  to  this  con^ 
elusion,  that  it  ought  to  be  allowed  in  both  cases»  or 
in  neither  case.  But,  natural  justice  having,  in  sevenl 
cases^  considered  childFcn  m  venfy^  matris  as  living  at 
the  death  of  the  Either,  it  should  seem  that  no  do- 
tinction  can  properly  be  made ;  but  that,  in  the  an- 
gular event  of  both  periods  being  required,  thqf 
should  be  allowed,  as  there  can  be  no  tendency  to  a 
perpetuity. 

After  the  opinion  of  the  Judges  had  been  deUwed, 
the  Lord  Chancellor  addressed  the  House  as  follows: 

3  ' 
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•  The  learned  Judged  having  given  their  opinion  upori 
the  points  of  law  referred  to  them^  there  is  nothing 
remaining  for  the  consideration  of  the  House,  except 
one  question,  which  could  not  be  referred  to  the 
Judges.     This  cause  was  decided  in  the  Court  of 
Chancery  by  Lord  Rosdyn,  with  the  assistance  of 
Lord  Alvanley,  Mr.  Justice  Buller,  and  Mr.  Justice 
Lawrence ;  and  I  believe  that  I  speak  in  the  hearing 
of  &ose  who  know,  that  the  late  Lord  Kenyon  could 
hardly  be  brought  to  consider  these  questions  as  fit  to 
be  argued,  thinking  it  dangerous,   after  wha:t  had 
been  settled  with  respect  to  executory  devises,  to 
allow  so  much  consideration  to  be  given  to  them; 
His  opinion  upon  the  subject  was  never  doubted.   In 
the  case  of  Robinson  v.  Hardcastle,  it  is  laid  down  as 
unquestionably  competent  to  a  testator  to  give  the 
power  of  appointing  a  life  estate  to  the  survivor  of  a 
thousand  persons,  to  begin  at  the  decease  of  such 
survivor.     Your  Lordships,  therefore,  have-the  con-» 
current  testimony  of  all  the  learned  persons  to  whom 
I  have  alluded,  as  well  as  of  the  learned  Judge9 
whose  unanimous  opinion  has  been  delivered  this  - 
day,  upon  this,  great  case.     Not  great  indeed  on  ac-^ 
count  of  the  questions  which  it  involves,  or  of  any 
thing  of  which,  as  Judges,  we  can  take  notice,  since 
the  decisionr  must  be  the  same,  whether  the  property 
in  question  be  one  hundred  pounds,  or  seven  hundred 
thousand  potmds  per  annum.    If  it  were  allowable  to 
entertain  a  wish  upon  the  subject,  perhaps  we  might 
all  concur  J  but  we  are  only  to  consider,  whether 
there,  be  any  thing  in  this  will  to  render  it  illegaU 
When  it  was  said  that  an  attempt  to  tie  up  property 
for  nine  lives  was  illegal,  I  thought  that  such  a  pro- 
position coald  not  be  supported ;  for  the  length  of 
time  does  not  depend  upon  the  number,  but  on  the 
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nature  of  the  lives ;  if  we  are  to  argue  on  probabiir' 
ties,  two  lives  may  last  longer  tlian  nine  or  ten.    I/^ 
.  in.  the  year  1796,  estates  had  been  devised  to  accumu' 
late  during  the  lives  of  so  many  of  the  members  of 
this  house  as  have  died  since  that  time,  it  might  have 
been  argued^  that  the  property  was  tied  up  for  20  or 
SO  lives  ;  and  yet  this  number  of  lives  has  worn  out 
in  a  very  short  period.    The  question,  therefore,  can- 
not turn  upon  the  magnitude  of  the  property,  or  the 
number  of  the  lives.    The  question  is,  whether  there 
be  any  rule  of  law  which  prescribes  a  period  for  which 
property  may  be  unalienable?  Now,  the  lang^uage  of 
all  the  cases  is  this,  that  property  may  be  so  limited 
as  to  make  it  unalienable  during  any  number  of  lives. 
I  know  no  other  rule  but  that.    Such  being  the  law, 
there  is  another  question  arising  upon  this  wiU,  which 
is  a  pure  question  of  equity,  whether  a  testator  can 
direct  the  rents  and  profits  to  be  accumulated  during 
that  period  for  which  he  may  so  make  the  property^ 
unalienable  ?  That  he  may  do  so,  I  take  to  be  most 
clear.    In  truth,  I  speak  in  the  hearing  of  those  who 
wiQ  assent  to  me  when  I  say,  that  if  the  testator  had 
given  the  residue  of  his  personal  estate  to  such  per- 
son as  should  be  the  eldest  male  descendant  of  Peter 
Isaac  Thdlusaon  at  the  death  of  the  survivor  of  all  the 
lives,  without  ipore,  that  simple  bequest  would  direct 
an  accumulation,  until  it  should  be  seen  what  person 
answered  tlie  description  of  that  male  descendant ; 
and  the  efiect  of  the  common  rules  of  law  would  have 
supplied  the  rest     The  course  of  proceeding  would 
have  been,  to  inquire,  whether  the  executory  devise 
of  the  personal  estate  to  such  future  individual  were 
good  i  and,  if  it  were  good,  then,  wherever  the  re- 
sidue was  given,  the  interests  and  profits  would  go 
likewise.     There  can  be  no  more  .objection  to  such 
person  taking  the  interest,  than  the  capital  itself. 
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Suppose  the  nine  persons  during  whose  lives  this  " 
property  is  tied  up  had  been  lunatics,  the  interest 
^^and  profits  would  be  accumulated  without  any  direc- 
4ioB.    Nor  does  the  policy  of  the  law,  which  respects 
-perpetuities,  apply  to  the  case  of  accumulation  :  the 
xent^  and  profits  are  not  locked  up,  but  are  constantly 
invested,  and  the  fund  is  kept  in  a  course  of  constant 
circulation.     If,  then,  the  fruits  of  the  property  are 
kept  in  constant  circulation,  while  the  property  is 
limSted,  what  objection  can  there  be  to  accumulation? 
I   remember,    in  the  case  of  Mrs.  Buckley's  ynXLy 
where  the  testatrix  had  given  property  to  such  son 
of  her  infant  daughter  as  should  first  attain  the  age 
of  21,   Lord  Kenyon,  then  Master  of  the   Rolls, 
directed  the  whole  profits  to  accumulate  during  that 
period,  taking  the  rule  to  be  quite   clear,  that,  so 
long  as  the  property  was  unalienable,  he  might  direct 
the  rents  and  profits  to  accumulate.     And  I  speak 
with  great  sincerity  when  I  say,  that  I  never  could 
entertain  the  least  doubt  upon  the  subject.     If  we 
lay  aside  all  the  cases  which  have  occurred  since  the 
act  of  the  39  &  40  Geo.  III.,   there  is  nothing  to  infra,  §  58. 
impeach  it.    That  act  was  rather  a  matter  of  surprise 
upon  me ;  and,  perhaps,  it  is  not  one  of  the  wisest 
legislative  measures :  it  must  be  remembered,  that  it 
expressly  alters  what  it  takes   to  have  been  the 
former  law,  and  confined  the  power  of  accumulation 
to  21  years.     But  if  your  Lordships  were  to  exercise 
the  power  of  accumulation  in  all  the  cases  allowed  by 
the  act,  the  accumulation  would  be  enormous.     It 
did  not  occur  to  those  who  penned  the  act  of  39  & 
40  Geo.  III.,  that  if  this  very  will  had  been  made 
subsequent  to  the  passing  of  that  act,  the  accumu- 
lation directed  by  the  will  would  have  gone  on  for 
21  yearst    The  Court  of  Chancery  has  decided,  that 
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Griffiths  y.      if  a  person  makes  suchr  a  disposition  of  his  propeity 

y  60*  ^^^^*    *^,**'  ^*  ^^y  ^^  unalienable  for  a  longer  period  tban 

is  allowed  by  the  act,  such  disposition  is  cmly  void 
for  so  much  as  exceeds  the  term  of  21  years,  leaving 
it  good  for  the  rest  of  the  term.  The  only  points 
which  have  ever  appeared  to  me  to  bear  an  argument, 
have  been  those  upon  the  critical  meaning  of  the 
words,  **  as  shall  be  living  at  the  time  of  my  de? 
jcease ;"  and  the  words,  **  or  born  in  due  time  after- 
wards -/'  which  follow  the  description  of  the  persons 
during  whpse  lives  the  property  is  tied  up.  If,  from 
any  disinclination  to  give  e£fect  to  the  will,  your 
Xiordships  were  to  construe  the  former  words  as  re- 
ferring to  the  last  desciiption  of  persons  only,  that 
disinclination  would  be  gratified  at  the  expence  of 
overturning  all  the  rules  of  construction  which  have 
been  settled  for  ages ;  and  even  if  your  Lordships 
should  feel  inclined  to  give  any  relief  by  legislative 
interference,  which  would  be  very  bold,  I  am  quite 
sure  that  you  will  not  be  so  bold  as  to  give  a  wrong 
judgment  in  point  of  ^aw, 

With  respect  to  the  other  point,  viz.  ^*  bom  in  du4 
time  afterward$,'^  {  observe,  that,  according  to  the 
printed  report,  one  of  the  Judges  held,  that  these 
words  must  refer  to  a  child  in  ventre  sa  mere ;  and 
the  others,  that  they  amounted  to  a  dedaratioii  of 
the  testator-s  will,  that  the  property  should  be  on^ 
^enable  and  accumulate  during  the  lives  of  all  the 
persons,  born  or  unborn,  whom  the  law  authoiized 
him  to  take  as  lives.     In  my  opinion,  eith»  cS  these 
constructions  may  be  taken  to  be  the  true  meaoifl^ 
agreeably  to  the  rules  of  law ;  but  I  must  add,  ihs^ 
according  to  the  rules  of  law,  the  House  must  put  such 
a  construction  upon  the  words,  as  will  support  the 
testator'^  intention ;  it  is,  therefore,  quite  beside  the 
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queBtion^,  to  ai^e  what  child  should  take,  because 
the  testator  is  describing  the  lives  of  persons,  in  order 
to  define  the  period  of  time  during  which  the  power 
of  alienation  is  to  be  suspended,  and  the  aecumula- 
tion  is  to  go  on.     But,  if  it  were  necessary,  I  should 
have  no  diiBculty,  as  a  lawyer,  in  stating  to  the 
House,  that  I  think  the  rule  of  law  has  been  rightly 
laid  down,  that  the  period  6f  gestation  is  to  be  taken 
jat  the  beginning  and  th0  end.      In  Gulliver  v. 
Wickett,  the  devise  was  to  a  child  of  whom  the 
mother  was  ensient,  with  a  proviso,  that  the  property 
should  go  over,  if  that  child  should  die  under  21  * 
^without  issue ;  and  in  the  construction  of  that  devise, 
it  was  laid  down,  that  the  devise  extended  to  tlie 
child  m  ventre  sa  mere ;  and  that,  if  the  child  to 
^iirhom  it  was  given  had  attained  ^  years  of  age,  and 
married,  and  died  leaving  his  wife  ensient,  it  could 
not  be  said  that  the  property  was  not  vested.     In  the 
case  of  Long  v.  Bkckall,  I  thought  it  my  duty,  as 
counsel,  to  submit  to  the  consideration  of  the  Chan- 
cellor such  points  as  occurred  to  me  in  support  of 
the  interest  of  my  client,  and  urged,  that  the  allow- 
ance foe  the  time  of  gestation  was  made  at  both  endst 
I  thought  that  the  point  was  not  treated  with  the 
respect  that  it  deserved.    The  Chancellor  sent  the 
case  to  the  Court  of  King's  Bench,  but  the  point 
was  not  made  ;  and  when  I  pressed  the  Chancellor  to 
setui  it  there  again,  his  answer  was,  that  be  was  very 
mudi  ashamed  of  ever  having  sent  it  there,  and  that  he 
would  not  send  it  again.    I  know  that  Lord  Kenyon's 
opinion  was  quite  dear  upon  the  subject,  as  well  a3 
those  of  Mr.  Justice  BuUer,  and  Mr.  Justice  Law- 
rence.   This,   therefore,   is  a  case,   in  which  the 
legal  doctrine  is  clear ; .  ^d,  whatever  may  be  our 
fp^ret  upoii  the  subject,  is  it  not  our  duty  to  deter-* 
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mine  "according  to  law  ?  When  I  put  the  question, 
whether  this  decree  shall  be  reversed,  X  shall  think 
myself  bound  to  say,  that  J  thjnk.  it  oug^t  to  be 
affirmed. 

:    The  decree  was  affirmed* 
jiargiivc  58,  By   the  statute  89  &  40  Geo.  III.    c  98.  it 

voL  1.30^7.    is  enacted,  "  that  no  person  or  persons  shall,  after 

the  passing  of  that  act,  by  any  deed  or  deeds,  surren- 
der or  surrenders,  will,  codicil,  or  othervirise  howso- 
ever, settle  or  dispose, of  any  real .  or  personal  pro- 
perty so  and  in  such  manner  that  the  rents,  issues, 
profits,  or  produce  tliereof,  shall  be  wholly  or  partisi/y 
accumulated  for  any  longer  term  than  for  the  hve  or 
lives  of  any  such  grantor  or  grantors^  settler  or 
settlers,  or  the  term  of  21  years  from  the  death,  of 
any  *such  grantor,  settlor,  devisor, .  or  testator,  or 
during  the  minority  or  respective  minorities  of.  any 
person  or  persons  who  shall  be  living  or  in  ventre  sa 
jnere  at  the  time  of  the  death  of/  such  grantor, 
devisor,  or  testator,  or  during  the  minority  or.  re- 
spective minorities  only  of  any  person  or  persons,  wbcv 
under  the  uses  or  trusts  of  the  deed,  surrender,  will, 
or  other  assurances  directing  such    accumulations, 
would  for  tlie  time  being,  if  of  full  age,  be  entitle 
unto  the  rents,  issues,  and  profits,  or  the  interest, 
dividends,  or  annual  produce,  so  directed  to  be  ac- 
pumulated.    And  in  every  case  where  any  accumula- 
'  tioa  shall  be  directed  otherwise  than  as  aforesaid, 
such  direction  shall  bo  null  ^nd  void ;  and  the  xta% 
issues,   profits,    and  produce  of  such  property  so 
directed  to  be  accif  mulated,  shall,  so  long  as  the 
same  shall  be  directed  to  accumulate  contrary  to  tb^ 
provisions  of  this  act, .  gq  to  and  be  received  by  such 
person  or  persons  as  would  have  been  entitled  thereto 
if  such  accumulation  had  not  been  directed. 

•  •  •  -      ^  .  * 
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' ."  Provided  always,  that  nothing  in  that  act  con- 
tained should  extend  to  any  provision  for  payment  of 
debts  of  any  grantor,  settlor,  or  devisor,  or  other 
person  or  persons,  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  person  tak- 
ing any  interest  under  any  such  conveyance,  sjBttle- 
ment,  or  devise,  or  to  any  direction  touching  the  pro- 
duce of  timber  or  wood  upon  any  lands  or  tenements ; 
but  that  all  such  provisions  and  directions  shall  and 
may  be  made  and  given  as  if  the  act  had  not  passed/' 
59*  Although  a  trust  of  accumulation  created  by 
will  during  the  continuance  of  a  life,  is  void  upder 
tliis  statute,  yet  such  trust  will  be  supported  by  the 
Court  of  Chancery  during  the  time  allowed  by  the 
act,  namely,  21  years. 

.60.  Charlotte  Mathews  devised  all  her  real  estates  Griffiths  v. 

to  trustees,  upon  trust  to  sell,  and  gave  all  her  per-  ^ere,  9  Ve§. 

sonal,  estate  to  the  said  trustees,  upon  trust  to  invest 

the  monies  to  arise  from  the  sale  of  her  real  estaties^ 

and.  her  personal  estate,  in  the  public  funds,  upon 

trust  to  pay  the  dividends  to  her  sisters  Elizabeth 

Mary  Griffiths  and  Martha  Vere,  during  their  joint 

lives,  in  equal  proportions ;  and  after  the  decease  of 

either  of .  them,  the  whole  to  the  survivor  during  her 

iife.     Provided,  and  she  declared  her  will,  that  so 

•  much  of  the  said  dividends  as  should  accrue  due  to 

Elizabeth   Mary  Griffiths  during  the  life  of  John 

Griffiths  her  husband,  should  not  during  that  time 

be  paid  to  her ;  but  the  same  should  be,  during  his 

life,  invested  by  the  trustees  in  the  public  funds,  and 

that  the  dividends  or  interest  which  should  accrue 

thereon,  should  be  added  to  and  accumulate  with  tiie 

capital}  and  upon  the  decease  of  the  said  John 

Griffiths,  the  said  capital,    with  the  accumulation 

thereof,  should  be  forthwith  paid  to  Elizabeth  Mary 

Griffiths. 
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Under  a  bill  by  Mrs.  Griffiths  and  her  husband^ 
the  accounts  having  been  directed  against  the  trustees, 
who  were  also  executors,  a  petition  was  presented  by 
Mr.  and  Mrs.  Griffiths,  praying  a  declaration,  that 
the  proviso  directing  accumulation  was  contrary  to 
the  statute  S9  .&  40  Geo.  III.  c.  98.,  and  there- 
fore null  and  void ;  and  that  the  petitioners  weie 
entitled  to  have  full  benefit  of  the  will,  as  if  such 
clause  had  not  been  inserted. 

A  petition  for  the  same  purpose  had  been  presented 
to  the  Master  of  the  Rolls,  and  dismissed. 

In  support  of  the  petition,  it  was  argued,  that  the 
meaning  c^  the  act  was,  that  the  whole  attempt 
against  which  it  was  directed,  should  be  void :  it 
could  not,  therefore,  be  good  for  a  given  time,  the 
Legislature  having  intimated  nothing  to  that  eSecL 
A  direction  to  accumulate  for  a  life,  was  a  direction 
to  accumulate  £or  more  than  21  years,  a  life  estate 
being  larger  than  an  estate  for  years.  .The  value  d 
the  life  was  of  no  importance,  and  the  Court  would 
not  inquire  ifito  that.   This  act  was  to  be  construed 
by  analogy  to  the  law  of  executory  devises,  which 
were  allowed  only  witJiin  celtain  limits.  As  the  accu- 
mulation  might,  by  possibility,  last  longer  than  SI 
years,  the  disposition  was  v(»d,  as  a  limitation  over  of 
personal  property,  after  a  disposition  to  a  man  and 
the  heirs  of  his  body,  was  void;  without  regard  to  the 
possible  event  that  they  might  be  extinct  within  the 
period  allowed  by  law.    If  the  accumulaticm  should^ 
under  the  direction  in  the  will,  continue  liieyoiid  the 
Sl^ears,  what  was  to  become  of  that  which  was  acca* 
mulated  after  that  period,  and  of  the  interest  of 
^be  previous  accumulation  ? 

Against  the  petition,  it  was  contended,  that  this 

case  arose  upon  a  statute  restraining  the  legal  f%ht 

-— ^  ^        to  dispose  of  property.    Upon  the  construction  of 
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the  act»  it  clearly  was  not  intended  to  prevent  accu- 
mnlatioa  in  any  case»  after  the  death  of  the  party,  to 
the  period  of  21  years ;  and  thoii^h  an  attempt  was 
made  to  go  beyond  that,  the  purpose  i^ould  he  good 
to  that  extent^  in  whatever  form  it  was  directed ;  for 
no  precise  form  of  directing  accumulation  was  prescribe 
ed,  nor  could  that  be  intended ;  but  it  was  sufficient, 
whatever  the  form,  that  it  was  not  to  exceed  the  period 
of  £1  years.  The  direction  that,  so  far  as  accumulation 
was  directed  contrary  to  the  act,  it  should  be  void,  ap* 
l^ied  only  to  the  excess.  There  would  be  certainly 
some  difficulty,  in  the  event  of  the  parties  livii^  be* 
yosd  the  period  of  21  years,  to  determine  what 
should  become  of  the  excess.  But,  if  Mrs.  Gr^Hhs 
survived  that  period^  she  would  be  entitled  to  the 
9CfiumulatioQ,  provided  she  anrvived  her  husband, 
to  whose  death  it  was  confined ;  and  it  was  posmble 
that  he  might  live  only  two  or  diree  years. 

Xiord  Eldon  saidt  the  question  tamed  on  the  will 
and  the  act  of  pariiament.  He  understood  a  petition 
to  the  samee£fect  was  presented  to  the  Master  of  the 
RoUs,  insisting  that,  by  the  will,  accumulation  was 
preicstbed  beyond  what  was  allowed  by  the  act,  and 
ther^ore  the  directiim  was  wholly  void ;  and  that 
then  Mrs.  Griffiths'  husband  was,  within  the  terms 
of  the  act,  entitled  to  the  rents  and  profits,  as  if  no 
such  clause  for  accumulation  was  in  the  will.  And 
the  Master  of  the  Rolls  was  of  ojMnion,  that,  upott 
the  true  construction  of  the  act,  the  accumuktion 
directed  during  the  lifeof  the  huriband,  if  not  in  fhct 
going  beyond  21  years,  was  good ;  and  if  it  did  in 
&ct  continue  beyond  that  period,  yet,  upon  liie 
true  construction  of  the  act,  the  direction  was 
goodjpro  tanto ;  and  during  the  period  of  91  years^ 
the  rents  andproffis  were  well  directed  to  accumulate, 
leaving  it  to  the  law  to  determine  what  was  to  be- . 
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<come  of  .the  rents  and  profits  to  accrue  between  the 
end.  of  the  21  years,  and  the  expiration  of  the  life  ; 
and,    of  course,    to    determine  also  what  -wbs   to 
become  of  the  interest  of  the  fond  created  by  the 
accumulation  permitted  for  the  period  of  SI  years. 
.    The  sort  of  case  now  before  him  was  not,  he  be- 
lieved, much  in  the  contemplation  of  the  legislature. 
It  was  material  to  attend  to  every  word  of  the  act,  for 
the  language  was  not  very  similar  to  any-  other  act 
with  either .  enabling  or  restraining  clauses.      The 
phrase,  f  *  partial  accumulation,''  was  rather  expres- 
sive of  the  efiect  than  of  direction ; .  but,  considering 
the  subsequent,  part,    it  must  be  construed   what 
should  be ,  directed  to  be  accumulated.    If  the  act 
stopped  at  the  declaration  that  it  should  be  null  and 
void^  .the.  estate  in  the  meantime  would  be  considered 
as  not  given,  unless  fsdling  into  the  residuary  devise; 
and  therefore,  the  rents  and  profits  undisposed   of 
'  must  have^gone.to  the  heir. .  But  the  questixm  wa^ 
whether  the  following  words  were  not  so  explanatory 
of  the  former,  as  to  show  in  what  sense  the  legis- 
lature used  the  words  declaring  that  it  should  be  nuU 
and  void;    and  whether,  taking  the  whole  clause 
together^  it  was  not  meant  only  as  far  as  by  ^  the 
subsequent  words  it  was  directed  to  be  so  considered  ? 
The.  words   "so    long" .  admitted  two    construc- 
tions ;  one,  so  long  as  the  same,  by  the  efiect  of- the 
direction  in  the  will,  should .  be  capable  of  being  ac- 
cumulated beyond  21  years  from  the  death ;  the  other, 
so  long.  as.  the  same  should  be  directed  to  be  accu- 
mulated contrary , to  the  provisions  of  the  act:  the 
accumulation  being  understood  to  be  contrary  to  the 
act,'  if  directed' by  the  will  for  more  than  21  years. 
It  was  obvious  that  many  -cases  upon  the  old  law  of 
executory  devise,  and  accumulation  were  not  in  any 
^^manner    provided v for.  by    this    act:  he  doubtfed 
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whether  the  present  case  was  thought  of;  for,  by  this 
will,  the  estate  was  given,  not  by  executory  devise, 
,  but  by  creating  a  trust  to  pay  the  annual  profits^  and 
then  followed  the   direction  for  accumulation.    If 
that  direction  was  struck  out,  it  was  contended  that 
the  eflect  was  not,  as  in  other  cases,  that  those  pro- 
fits would  be  undisposed  of,  but  that  it  must  be  con- 
sidered a  gift  in  prcBsenti ;  and  that  the  clause  for 
accumulation  did  not  prejudice  their  immediaiely 
entering  into  the  enjoyment.     If  it  was  necessary  to 
decide  that  question,  a  good  deal  was  to  be  said  upon 
it ;  and :  it  -was  not  clear  upon  this  will  that  it  could 
necessarily  be  made  out  that  there  was  a  gift  m  prce-^ 
sentif  if  this  direction  was  struck  out  of  the  ¥rill,  for 
the  whole  must  be  taken  together.    But,  supposing 
it  not  struck  out,  was  the  direction  void  altogether, 
because  it  was  not  a  direction  for  accumulation  dur- 
ing 21  years  or  less,  but  which  might  happ€fn  to 
operate  during  a  period  that  might  last  longer,  -  ad- 
mitting also  that  it  might  operate  as  a  direction  for 
less  in  effect  ?  The  point  was  doubtful ;  but,  upon  Longdon  v. 
the  whole,  that '  construction  which  had  been  put  fS^^'oos 
upon  the  act  was  the  right  one ;  and  he  was  the 
rather  led  to  that,  by  the  concurrence  of  opiniaa 
among '  those  to  whose  assistance  he  had  resorted 
upon'  the  first  construction  of  an  act  of  so  much  im- 
portance, who  all  agreed,*  that  this  was  the  proper 
construction*    Under  these  circumstances,  finding  pearne's 
the  Master  of  the  Rolls'  opinion  to  be  such  as  he  bad  Cont.  Rem. 
stated,    and  that  it  had  the  concurrence  of  those  ^^®'^^  ^' 
whom  he  had  consulted,  it  would  be  enough  for  him^ . 
if  it  was  only  the  inclination  of  his  opinion,  to  say 
this  was  the  right  construction. 
The  petition  was  dismiissed. 
61.  It  has  been  determined  by  Sir  W.  Grant,  that 
a  trust  of  a  term,  during  the  minorities  of  tenants        « 
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for  life,  or  in  tail,  to  reo6ive  and  by  out  the  veatsf 
in  stock,  to  accumulate  for  the  b^iedt  of  the  persons 
who  should,  upon  the  expiration  of  suoh  minorities 
or  death  of  the  minors,  become  entitled  to  the  rents 
and  of  the  age  of  SI,  was  too  remote ;  and  beto^ 
void  in  its  creation,  was  incapable  of  modificatimi,  sa 
as  to  establish  it  to  the  extent  to  which  it  might  have 
been  originally  carried. 
Southampton      62.  The  trust  of  a  term  of  1000  years  created  by  a 
2vXmt   ^^^^^^^  w^  declared  to  be,-~Tbat  during  tbe 
Bea.  54,        nunority  or  minorities  of  the  persons  who  for  the 

time  being  should^  under  the  limitations  in  the  set- 
tlement,  be  immediate  tenants  for  life,  in  tail  male, 
or  in  tail,  in  possessioo,  or  actually  entitled  to  the 
rents ;  the  trustees  shevM  ky  out  the  rents,  after 
payment  of  oertai&  iBcnmbrances,  in  the  public  fbnds^ 
to  accumulate,  and  to  stand  possessed  of  such  funds 
and  the  accumulation  of  the  dividends  in  trust  for 
such  person  or  persons  as  should,  immediately  upon 
the  expiration  of  such  minority  or  minorities  or 
deaths  of  such  minors,  be  tenants  in  possession,  or 
entitled  to  the  rents»  and  be  of  the  age  of  21  years. 

The  bill  contended,  that  the  direction  for  the  ac- 
cumulation of  the  rents  and  profits  during  minority, 
until  there  should  be  a  tenant  in  possession  <tf  the 
age  of  91  years,  was  illegal  and  md ;  and  that  there- 
fore  the  plaintiff,  as  t^oant  in  tail,  was  entitled  to  all 
the  estates,  and  to  all  the  rents  which  should  remain 
after  discharging  the  incumbrances.  It  was  argued 
for  the  plaintiff,  that  the  question  was,  whether  tbe 
direction  to  accumulate  the  rents  during  the  sucoes* 
sive  minorities  of  tenants  for  life,  or  in  taU,  until 
there  should  be  some  tenant  in  tail  adult  to  whom 
the  whole  accumulation  was  to  be  paid,  was  not  too 
remote;  as  it  might  possibly  endure  much  longer 
ttian  the  allowed  limits.    It  m^ht  happen,  though 
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bot  probable,  that  this  accumulatioa  would  go  be- 
yoQd  a  century ;  if,  for  instance^  the  then  tenant  for 
life,  who  was  .a  minor,  should  marry  and  die  under 
age,  leaving  a  minor,  who  might  do  the  same.  In 
Griffiths  V.  Vere,  Lord  Eldon  laid  it  down  as  well  •°^»  S  ^• 
settled,  that  the  possibility  that  an  executory  devise 
might  fall  within  the  legal  limits,  would  not  support 
it.  This  trust  of  accumulation  therefore,  not  being 
within  the  act  39  &  40  Geo.  IJI.,  must  faU.  ^^""^  *  ^®* 

On  the  other  side  it  was  said,  tkat  the  direction 
for  acciunulation  did  not  necessarily  include  a  longer 
period  than  the  law  allowed ;  and  might  fall  within 
those  limits.    It  was  not  a  plain  direct  transgression 
of  the  law ;    as  the  limitation  in  Lade  v.  Holford,  ante^a^  9. 
looking  to  a  period  of  twenty-six  years.    That  accu-  ^  ^^* 
mulation  might  proceed  as  long  as  the  estate  might 
be  made  unalienable,  was  admitted  in  the  case  on 
Mr«  Thellusson's  will*  All  the  consequences  repr^  ante,  %  57. 
sented  as    flowing  from  this   accumulation  might 
happen  upon  any  limitations  in  tail  >  a  series  of  suc- 
cessive minorities  preventing  alienationv    If  however 
this  trust  went  too  far,  it  was  void  only  for  the 
excess,  if  capable  of  being  clearly  distinguished.    It 
was  valid,  therefore,  at  least  until  a  tenant  iti  tail 
attained  the  age  of  twenty-one. 

Sir  W.  Grant  said,  it  was  admitted  on  allf  sides  in 
the  case  upon  Mr.  TheUusson's  wiH,  that  a  trust  of 
accumulation  could  not  exceed  the  limits  of  execu- 

« 

tory  devise.  It  was  on  one  side  strenuously  con- 
tended that  it  could  not  go  so  far  j  but  it  was  decided, 
that  so  long  as  an  estate  may  be  kept  from  vesting, 
so  long  accumulation  may  be  directed.  An  estate 
may  be  kept  from  vesting  until  an  unborn  child  of  a 
person  in  being  attains  the  age  of  91 :  but  an  estate 
could  not  be  limited  so  as  to  vest  only  in  the  first 
descendant  of  a  person  in  being  who  might  attain 
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£1 ;  as  that  descendant  might  be  a  child  of  ar/ 
unborn  child,  or  a  person  more  remote;  and  the 
period  tHerefore  much  beyond  the  allowed  limits. 
That  was  the  direction  as  to  the  continuance  of  thi? 
accumulation^  and  the  consequent  'suspension  of 
vesting  of  the  accumulated  fund ;  as  if  there  should 
be  a  succession  of  tenants  for  life,  dying  under  21 , 
the  accumulation  would  be  to  continue,  and  the  ac- 
cumulated fund  to  vtst  only  in  a  person  attaining 
that  age,  howevef  remote  the  period.  To  that  extent 
it  was  impossible  to  support  it ;  whether  it  could  be 
supported  to  any  extent  he  should  not  deteiinine 
till  he  saw  the  case  of  Phipps  v.  Kelynge  in  the 
Register's  book. 

A  few  days  after,  his  Honour  said  he  had  examined' 

that  case,  and  found  it  was  in  substance  as  stated  in' 

the  note  to  Feame*s  Executory  Devises :  but  he  did 

eth^edit.        not  think  it  would  be  found  to  be  an  authority /or 

the  proposition  that  a  trust  for  accumulation,  exceed*- 
ing  the  allowed  limits,  was  void  only  for  the  excess. 
His  opinion  therefore  was,  that  this  trust  was  al- 
together void,  except  so  far  as  it  was  a  trust  for  •' 
payment  of  debts. 


END   OF   THE    SiXtH  VOLUME. 
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